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In  presenting  the  profession  with  a  volunie  of  casos  so  soon 
after  my  appointment  to  the  office  of  state  reporter,  it  may  be 
proper  to  say  something  by  way  of  explanation.  Within  the 
last  few  years  the  Justices  of  the  Supreme  Court  have,  by  ex- 
traordinary exertions,  been  able  to  clear  otf  the  large  amount 
of  arrearages  upor.  their  calendar,  and  to  prevent  aiiy  new  ac- 
cumulations of  business.  At  each  of  the  forty-eight  terms, 
general  and  special,  which  have  been  held  within  the  last  four 
years,  with  only  two  exceptions — one  in  1838,  and  the  otlier 
in  1839 — every  cause  and  motion  has  been  heard  which  was 
ready  for  argument ;  and  such  as  were  not  disposed  of  at  the 
time,  have  usually  been  dis]X)sed  of  at  the  next  succeeding 
term.  While  the  judges  were  making  these  eflforts  to  avoid 
delay,  the  profession  complained  of  the  tardy  manner  in  which 
the  leports  were  published ;  tliey  having  been  suffered  to  fall 
behind  the  decisions  from  one  to  two  years.  To  remedy  this 
and  some  other  evils,  the  cases  which  are  now  given  to  the 
public  were  placed  in  my  hands  with  authority  to  prepare  them 
for  publication.  This  volume,  with  the  first  number  of  another 
now  reaay  for  delivery,  contain  all  the  cases  which  have  been 
placed  at  my  disposal  up  to  the  present  term  of  the  court. 

In  commencing  this  new  series  of  reports,  I  shall  endeavor 
to  accomplish  the  following  objects :  1.  To  give  a  faithful  record 
of  the  decisions,  in  such  cases  as  may  be  deemed  proper  fo'^ 
publication ;  2.  To  furnish  such  head  notes  and  indexes  as  will 
facilitate  research ;  3.  To  publish  the  decisions  with  the  least 
possible  delay ;  and  4.  To  give  the  volumes  to  the  profession  at 
a  reasonable  price. 

As  to  such  errors  and  imperfections  as  are  discoverable  in 
the  present  volume,  I  throw  myself  upon  the  generosity  of  tho 
profession,  not  doubting  that  they  will  make  such  allowance 
as  may  be  due  to  a  first  effort  in  the  way  of  reporting.  My 
promise  for  the  future  is,  that  want  of  success  shall  not  be 
ehargeable  to  want  of  exertion. 

N.  HILL,  JuN., 

State  Reporter. 

AiMAStf,  Januanr  4th.  184*2 
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CASES 

ARGUED  AND  DETERMINED 

Of  THE 
or  THB 

STATE    OF    NEW-YORK, 

IN  JANUARY  TERM,  1841. 


Aeby  vs.  Rapelye  and  others. 

• 

4  pAity  who  buys  an  accommodatioii  note  before  it  hai  been  naed  for  any  I 
neas  purpoae,  stands  in  the  same  situation  in  respect  to  the  defence  of  nsory,  as 
if  he  were  the  payee  named  in  the  note ;  and  this,  though  he  took  the  note,  sup- 
posing it  to  be  business  paper. 

Bach  a  party  is  not  entitled  to  be  protected  as  an  endorsee  or  holder  ia  good 
faith,  dtc.  within  1  R,  S,  772,  (  5. 

Where  a  plaintifF  requested  the  judge  to  charge  in  respect  to  the  defence  of  usury, 
that  it  must  be  proved  fteyomd  a  retuanabU  doubt,  or  the  jury  must  find  against 
it ;  and  he  refused  so  to  charge,  telling  the  jury  that  it  was  enough  if  they  wer^ 
satisfied  usury  was  made  out  .*  Held,  that  this  being  nothing  more  than  denying 
one  proposition  and  affirming  another  identical  with  it,  afibrdcd  no  ground  for 
ordering  a  new  trial. 

Assumpsit  on  two  promissory  notes,  one  dated  February 
irth,  1837,  and  the  other  February  18th,  1837.  Defence, 
usury.  The  cause  was  tried  at  the  New- York  circuit,  Janu- 
ary, 1839,  before  Edwards,  C.  Judge. 

The  notes  were  accommodation  notes  made  by  Rapelye, 
payable  to  Gilliland  &,  Raymond ;  and  were  discounted  by 
the  plaintiff  at  less  than  their  face  for  the  benefit  of  the  payees, 
after  having  been  endorsed  by  Gilliland  &  Raymond  and  one 
Carpenter  and  others,  defendants  in  the  cause :   hut  the  plain- 
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Acby  V.  Rapeljc. 


tiff  had  no  notice  that  they  were  given  to  raise  money.    Car- 
penter suffered  judgment  by  default. 

The  circuit  judge  charged  the  jury,  among  other  things,  that 
though  the  plaintiff  bought  the  notes,  without  notice  that  they 
were  niprc  accommodation  paper ;  still  if  they  were  so  in  point 
of  fact,  and  never  had  been  passed  in  the  course  of  business  be- 
tween the  parties,  they  were  void  in  the  hands  of  the  plaintiff, 
if  he  discounted  them  at  a  greater  rate  than  seven  per  cent. 
To  this  the  plaintiff  excepted. 

Upon  the  point  whether,  in  fact,  the  notes  were  discounted  at 
an  usurious  rate,  the  evidence  not  being  entirely  clear,  the  cir- 
cuit judge  was  requested  to  charge  the  jury  that  the  defendants 
were  not  entitled  to  a  verdict,  unless  they  had  established  the 
usury  beyond  a  reasoiiable  doubt.  He  refused  so  to  charge ; 
but  told  the  jury  that  it  was  en>jiugh  in. this  case  if,  f ram  the 
testimony,  they  were  satisfied  of  the  fact  of  usury.  To  thiS; 
also,  the  plaintiff  excepted.  The  jury  found  a  verdict  for  a.I 
the  defendants ;  and  the  plaintiff  now  moved  for  a  new  trial  on 
a  case  made,  with  liberty  to  turn  it  into  a  bill  of  exceptions. 
The  cause  was  submitted  u]X)n  written  arguments. 

P.  S.  Crook  6f*  C,  C Conner,  for  plaintiff. 

S.  F.  Clarkson  ^  S,  Sherwood,  for  defendants. 


By  the  Court,  Cowen,  J.  The  notes  were  given  while  tho 
provision  of  the  revised  statutes  was  in  force,  declaring  usuri- 
ous notes,  &c.  void,  but  that  this  should  not  extend  to  an  en- 
dorsee in  g-ood  faith,  for  valuable  consideration,  and  without 
actual  notice  that  the  note  had  been  originally  given  for  a  usu- 
rious consideration.  (I  R.  S.  760, 1,  §  5.)  They,  however,  hail 
vheir  inception  by  the  act  of  discount;  and  the  case  was,  Xheny 
^ore,  as  if  they  had  been  directly  payable  to  the  plaintiff,  on  his 
advance  of  an  usurious  loan.  The  statute  does  not  proti!ct  a  man 
who  participates  in  the  original  concoction  of  usurious  paper;  a 
man  who  is  himself  the  prominent  actor  in  the  usurious  transac- 
tion. The  two  cases  of  Sauerwcin  v.  Bru?infn\  (1  Har.  ij*  Gillj 
477,)  and  Cockey  v.  Forrest,  (3  Gill  ^  John.  483,)  settle  the 


ALBANY,  JANUARY,  1841.  1 1 


Saiford  v,  Wyckoff. 


question.  The  New- York  cases  were  there  considered  and  ap- 
plied, on  a  course  of  legislation  exactly  like  ours,  the  latter  case 
heins^  the  same  as  the  one  at  bar.(a) 

To  say  that  usury  must  be  proved  beyond  reasonable  doubt^ 
is  substamially  the  same  as  saying  that  the  proof  must  be 
such  as  to  satisfy  the  jury  of  the  fact.  The  latter  was  the 
charge,  thous^h  the  former  was  denied.  To  deny  one  proposi- 
tion, and  affirm  another  which  is  identical  with  it,  forms  no 
ground  for  granting  a  new  trial,  provided  the  latter  be  correct. 
It  is  in  effect  a  revocation  of  the  error  committed  in  regard  to 
the  first.  The  jury  being  sworn  to  exercise  their  judgment  on 
the  evidence,  were  called  to  act  upon  it  as  reasonable  men  ;  and 
ifj  as  such,  they  were  satisfied  of  the  usury,  no  reasonable 
doubt  could  be  said  to  remain  on  their  minds.  It  is  absurd  to 
say  that  a  rational  man  is  satisfied  of  a  fact,  when  he  sees  a  rea- 
son to  doubt  its  existence.  The  proposition  involves  two  distinct 
and  opposite  positions  of  the  mind — reasonable  conviction  and 
reasonable  distrust — and  the  judge  cannot  be  understood  as 
having  left  it  to  the  jury,  that  though  they  entertained  the  latter, 

ihey  were,  notwithstanding,  to  find  usury. 

New  trial  denied. 

(a)  Soe  Whitworth  r  Yancey,  (5  Rand,  Rep.  333  ;)  Taylor  v.  Bntcf,  (Gilmef'§ 
Bep.  42.) 


Safford  vs,  Wyckoff,  President  of  the  Farmers'  Bank  of 

Seneca  County. 

Where  a  notary  at  New. York,  ignorant  of  the  residence  of  an  endorser,  sent  a  no- 
tice of  protest  for  him,  to  K.  and  D ,  at  Albany,  by  whom  it  was  received  in  dus 
course  of  mail,  and  then  deposited  in  the  post  office,  directed  to  the  endorser  at 
bis  place  of  residence ;  held,  sofficie  )t  to  charge  the  endorser,  there  being  no 
pretence  that  it  was  too  late. 

h.  bill  of  exchange  commencing,  "  Farmera'  Bank  of  Seneca  County^"  directing 
the  drawee,  after  payment,  to  ••  charge  this  iiuttitutiony''  and  signed  "  J.  J.  F^ 
VashW,^  is  to  bo  deemed  the  act  of  the  bank. 

4ssociatbns  under  the  general  banking  law  have  no  authority  to  make  bills  of  e» 
change,  or  to  issue  any  negotiable  paper  save  under  the  sanctkm  of  the  oomptral 
W*  and  in  the  form  prescribed  by  statuta 
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No  action  f  «n  bo  maintained  against  the  bank  or  others  upon  paper  so  iUegalljp  it* 

sued,  thii  appearing  on  its  face. 
The  intenion  of  an  act  done  must  be  judged  by  its  necessary  consequenoeflf 

Where  these  are  directly  pernicious,  the  intent  to  work  mischief  become  a  oon<- 

elusion  of  law. 
Quere,  whether  the  endorsee  of  such  paper  can  recover  against  his  tmmediate  eii« 

dorser,  in  an  action  for  the  consideration. 
Jt  teemst  the  court  cannot  take  judicial  notica  that  a  bank  is  one  organized  undei 

the  general  banking  law,  but  the  fact  must  be  proved. 
A  person  endorsing  a  paid  bill  of  exchange,  or  one  otherwise  inoperative  against 

others,  may  be  subjected  to  liability  upon  it,  unless  some  statute  or  principle  of 

public  policy  intervenes  to  prevent  it 

This  was  a  joint  action  under  the  statute,  against  the  drawei 
and  endorser  of  a  bill  of  exchange.  It  was  tried  before  Cush- 
MAN,  C.  Judge,  at  the  December  circuit,  in  Albany^  1839. 

The  bill  was  as  follows : 

"  Farmers  Bank  of  Seneca  County. 

At  thirty  days  after  date,  pay  to  the  order  of  Reuben  D 
Dodge,  three  thousand  dollars,  and  charge  this  institution. 

J.  J.  Fenton,  Cash'r. 
Romulus,  Aug.  15,  1839. 
To  Walter  Mead,  Esq.  Cash.  North  Am.  Trust  and  Banking 
Company,  New-York." 

Endorsed — "  Pay  to  the  order  of  Messrs.  Keeler  &  Durant 

Reuben  D.  Dodge. 
Keeler  &  Durant. 
Charles  A.  Keeler." 

Written  across — "  Without  acceptance  until  due." 

The  plaintiff  proved  that  the  bill  was  protested  by  a  notary 
at  New- York,  September  14th,  1839,  and  produced  the  notary's 
certificate  showing,  that  notice  of  protest  directed  to  Dodge, 
was,  on  the  same  day,  sent  by  mail  to  Keeler  &  Durant,  Albany 
— Dodge's  place  of  residence  not  being  known  to  the  notary. 

The  plaintiff's  counsel  then  called  John  H.  Meigs,  who  testi- 
fied that  Keeler  &,  Durant  received  the  notice  in  due  course  of 
mail ;  and  on  the  same  day  mailed  it  to  Dodge,  directing  it  tp 
him  at  his  place  of  residence. 
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'Hie  defendants'  counsel  objected  that  the  certificate  of  the 
n  Hice  of  protest  was  insufficient  as  to  Dodge ;  also,  that  the 
evidence  of  service  on  him  was  insufficient. 

The  plaintiff  *s  counsel  then  proved  the  incorporation  of  the 
Farmers'  Bank  of  Seneca  County,  by  papers  which  were  pro- 
duced and  verified  by  the  deputy  secretary  of  state,  under  the 
generd  banking  law. 

The  defendants'  counsel  here  objecting  to  a  recovery  against 
Wyckoff,  because  his  name  did  not  appear  upon  the  bill, 
and  there  was  no  evidence  to  charge  the  bank ;  the  plaintiff 
proved  by  J.  M.  Woodward,  that  Wyckoff  acted  and  signed 
the  bills  of  the  bank  as  president;  that  the  witness  was  the 
financial  agent  of  the  bank  at  Albany ;  and  that  drafts  similar 
to  the  one  in  question  had  been  paid  by  it,  through  the  wit- 
ness, who  was  a  broker  in  Albany  and  with  whom  the  bank 
kept  its  account  in  the  city. 

The  defendants'  counsel  objected  that  if  the  draft  had  been 
issued  by  the  bank,  it  should  have  been  signed  by  Wyckoff,  as 
president,  or  by  the  vice  president,  and  by  the  cashier ;  also 
that  the  draft  appeared  to  have  been  issued  by  Fenton  person- 
ally, and  not  as  cashier ;  also,  that  the  bank  or  its  officers  had  no 
power  to  issue  drafts  on  time,  or  any  other  paper  except  such  as 
had  been  countersigned  according  to  law.  All  these  objections 
were  overruled  by  the  judge,  who  directed  a  verdict  for  the 
plaintiff,  which  the  jury  rendered.  The  defendants'  counsel  ex- 
cepted ;  and  now  moved  for  a  new  trial  on  a  bill  of  exceptions. 

y.  Hblmes^  for  the  defendants. 

S.  Stevens^  for  the  plaintiff. 

By  the  Courts  Cowen,  J.  We  do  not  perceive  what  can  be 
alleged  as  a  defect  in  the  proof  of  notice  to  Dodge.  It  was  duly 
mailed  at  Albany,  and  directed  to  him  at  his  place  of  residence. 
No  objection  was  made  that  the  notice  was  too  late.  Other 
objections  being  out  of  the  way,  therefore,  Dodge  would  be 
chargeable. 

n*he  bill  was  clearly  enough,  on  its  face,  intended  to  he 
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a  dnift  by  the  Farmers'  Bank,  &c.  That  institution  is  also 
chargeable,  therefore;  unless  other  objections  taken  at  the  trial 
were  available. 

The  plaintiff  took  this  bill  with  notice  that  it  was  drawn  fty, 
.f  not  upo7iy  one  of  those  institutions  which  came  into  existence 
under  the  general  banking  statute  of  1838.  {Sess,  Laws  of 
'hat  year,  p,  245.)  There  was  enough  on  the  face  of  the  bill 
to  put  him  on  inquiry ;  and  he  came  forward  with  proof  at  the 
trial  of  the  legal  character  of  the  bank,  in  order  to  charge 
VVyckoff  as  president.  If  he  took  the  bill  in  good  faith,  it  was 
at  least  necessary,  after  what  had  transpired,  to  show  that  to 
nave  been  so,  affirmatively. 

Then  what  is  the  law  respecting  a  bill  of  this  character? 
The  action  of  such  banks  is  very  much  limited  by  the  stat- 
ute, especially  with  regard  to  the  issuing  of  negotiable  paper. 
One  great  object  of  the  statute  was,  to  guarantee  the  redemp- 
tion of  all  such  paper,  by  the  assignment  of  stocks  or  mort- 
gages of  real  estate  to  the  comptroller,  without  whose  consent 
it  cannot  issue ;  and  when  issued  with  that  consent,  it  must 
bear  a  certain  form.  True,  there  is  no  nullifying  clause  in  the 
statute  against  negotiable  notes  or  bills,  in  whatever  way  or 
form  issued,  nor  any  positive  prohibition  or  negative  against 
them.  But  both  are  most  obviously  implied,  not  only  in  the 
general  frariie  and  scope  of  the  statute,  {vide  Ang.  ^  Ames, 
121,  149,  150,  151,  163,  and  the  cases  there  cited^)  but 
more  emphatically  in  its  policy.  Once  allow  an  issue  of  ne* 
gotiable  paper  independently  of  the  state  agents,  and  they 
will  be  no  longer  appealed  to.  Thus,  a  security,  which  it  is 
difficult  to  preserve,  under  the  most  careful  supervision,  would 
be  entirely  thrown  away;  and  the  restraint  upon  excessive 
issues,  so  clearly  intended  by  the  legislature,  would  be  re- 
moved. It  was  said,  in  argument,  that  the  statute  reaches  only 
sucli  notes  as  are  to  be  put  in  circulation  as  money;  and  that 
thif  bill  was  not  issued  for  such  a  piu-pose.  The  name  of 
Dodge  endorsed  in  blank,  or  the  name  so  endorsed  bjr  any  sub* 
sequent  holder,  would  give  it  just  as  ready  a  circulation  as  if  it 
had  been  payable  to  bearer.  When  the  names  of  Keeler  &  Du* 
rant  came  upon  the  bill  in  question,  it  might  have  been  passed 
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ftom  Imnd  to  hand,  and  was  to  all  intents  as  much  a  circulating 
bcnk  billy  so  iar  as  facility  of  transfer  was  concerned,  as  if  it  had 
been  payable  to  bearer.  An  adjudication  that  this  bill  binds 
tlie  bank,  would  be  a  direct  precedent  for  its  issue  of  bills  paya- 
ble to  bearer.  It  could  reach  the  same  thing  practically,  by 
drawing  bills  or  notes  payable  to  its  cashier  or  other  instrument, 
to  be  endorsed  by  him  in  blank ;  and  then,  even  if  a  distinction 
could  be  raised  between  these,  and  bills  or  notes  payable  to 
bearer,  of  what  use  all  the  precautions  of  the  statute  ?  Its  funds, 
forms,  and  penalties,  would  be  subjects  of  derision,  and  the 
direct  consequence,  a  circulating  medium  of  the  very  worst 
character — a  post  note  system  without  the  semblance  of  secu- 
rity. Let  us  not  be  told  of  a  want  of  purpose  to  create  such  a 
medium ;  or  that  there  is  no  intention  to  circulate  bills  like  this 
as  money.  The  intention  of  an  action  must  be  judged  by  its 
Aiecessary  consequences.  When  these  are  directly  pernicious, 
the  intent  to  work  mischief  becomes  a  conclusion  of  law.  {Rth 
gina  V.  Boardman,  2  Mood.  6f  Rob.  147,  148.)  It  was  said 
in  argument,  that  bills  like  this  are  necessary  by  way  of  deal- 
ing among  banking  institutions ;  and  the  adjustment  of  balances 
was,  I  believe,  mentioned.  But  there  are  so  many  other  modes 
of  deal  and  adjustment,  that  the  argument  is  not  of  sufficient 
cogency  to  overcome  the  only  feature  in  the  statute,  which  can 
render  the  banks  organized  under  it  at  all  safe  as  the  authors  of 
a  circulating  medium.  We  do  not  speak  unadvisedly,  nor  with- 
out reflection.  This  is  not  the  first  time  our  attention  has 
been  called  to  the  question  judicially ;  and  we  hesitate  not  to 
iMiy,  that  the  plaintiff's  proof  at  the  trial  struck  his  claim  with 
death,  at  least  as  against  the  bank.  It  is  of  the  nature  of  a  note 
or  bill  that  no  one  can  be  made  directly  liable  upon  it,  unless  he 
appear  on  the  instrument  to  be  a  party.  And  this  bank  so  ajt- 
pearing,  operated  as  notice  to  the  plaintiff  that  the  bill  was  a 
nullity. 

It  was  not  accepted  by  the  North  American  Trust  and 
Banking  Company,  which  we  take  to  be  another  institution 
erected  under  the  general  banking  law.  Had  it  been  so 
fpted,  and  the  plaintiff  had   taken   it   with   such   acccp^ 
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tancc,  or  had  even  procured  the  accept«nnce,  this  would  certain* 
ly  not  strengthen  his  claim.  He  would  then  have  been  still 
more  obviously  a  party  to  the  fraud.  Non  constat,  however, 
but  he  may  have  been  ignorant  that  the  parties  drawees,  wen* 
prohibited  the  putting  of  such  paper  in  circulation  ;  not  that  he 
is  to  be  held  ignorant  of  the  law,  but  he  may  not  have  known, 
nor  do  we  know  judicially  in  this  proceeding,  that  the  drawees 
are  not  a  corporation  which  may  issue  all  kinds  of  negotiable 
paper.  The  plaintiff  may  be  in  this  respect  a  perfectly  inno- 
cent holder ;  and  we  must  intend  that  he  is.  There  was  no 
offer  on  the  trial  to  show  that  the  drawees  were  an  institution 
und^r  the  general  banking  law ;  and  we  must  intend  in  the 
plaintiff^s  favor  till  that  fact  be  shown.  But,  as  we  have  al- 
ready seen,  this  takes  from  him  only  part  of  the  vicious  inten- 
tion to  participate  as  a  dealer  in  an  illegal  currency. 

We  admit  the  defence  is  an  ungracious  one,  both  as  to  Dodge 
and  the  drawers ;  it  is  not,  however,  for  their  sake,  but  for  that 
of  the  statute  and  the  public,  that  we  feel  constrained  to  give 
full  scope  to  this  defence.  There  would  be  more  difficulty  in 
sustaining  it  as  to  the  endorser,  were  it  not  to  be  regarded  as 
an  obvious  attempt  by  all  parties,  (himself  among  them,)  to  vie 
late  a  principle  of  public  policy.  The  mere  nullity  of  the  bill 
in  respect  to  the  drawers,  because  it  wants  the  formal  signa- 
tures and  sanctions  required  by  the  statute,  would  be  no  de- 
fence for  the  endorser.  If  a  man  will  endorse  a  paid  bill,  or 
one  which  is  otherwise  inoperative  against  others  on  private 
grounds,  he  is  yet  chargeable.  But  when  he  comes  know- 
ingly to  aid  in  sending  forth  a  prohibited  currency  upon  com- 
munity, the  mala  fide  holder  can  no  more  recover  against 
him,  than  if  he  had  become  a  party  in  order  to  defraud  credi- 
tors, or  to  defraud  a  family  by  marriage  brokerage.  The  stat- 
ute makes  it  a  misdemeanor  for  the  comptroller  to  sanction 
an  issue  of  bills  or  notes  by  these  institutions,  until  after  a 
deposit  with  him  of  the  proper  fund  for  their  redemption. 
But  I  do  not  propose  to  go  over  the  various  restraint:^  con 
tained  in  the  statute.  It  is  studded  with  numbers  of  thero-^ 
all  intended  as  out-works — ns  defences  against  issues  of  \» 
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Redeemable  paper.  It  would  be  imputing  tp  the  enacting  powe* 
something  worse  than  absurdity  to  suppose,  that  at  a  time  when 
parts  of  this  country  were  flooded  with  such  issues,  it  intended 
to  allow  these  banks,  by  the  change  of  a  few  words,  to  set  at 
naught  tiie  prescriptions  both  of  legislative  enactment  and  of 
sound  policy.  It  is  not  necessary  to  deny  that  the  endorsee 
may  recover  agamst  his  immediate  endorser.  Here  the  endov- 
Her  sought  to  be  charged  iis  not  immediate ;  and  beside,  the  ac- 
tion is  in  that  artificial  form  which  must  be  sustained  by  the 
bill  as  such,  or  not  at  all.  It  is  impossible,  we  think,  for  the 
plaintiff,  even  as  between  himself  and  Dodge,  to  escape  the 
character  ol  a  mcUaJide  holder  of  paper,  issued  contrary  to  pub- 
lic policy ;  not  to  say,  contrary  to  public  morals.  He  can  no 
more  recover,  therefore,  than  if  he  had  taken  the  endorsenient 
of  a  note,  with  knowledge  .that  it  had  been  given  in  considera- 
tion of  a  stipulation  for  general  restraint  of  trade.  {Chit  on 
Bills,  92,  a,  and  94,  Am.  ed.  of  1839.)  There  must  be  a  new 
trial,  the  costs  to  abide  the  event 

New  trial  granted.(a) 

(•)  8ee  DtU^fiM  ▼.  JTmncy,  prendeni^  ^.  (24  Wend,  345.) 


SwiCK  VS.  Sears. 

Parol  evidence  of  what  the  parties  to  a  deed  of  lands  agreed  and  declared,  at  the 
time  of  its  execution,  with  respect  to  the  effect  of  a  clause  of  reservation  contain-  ^ 
ed  in  it,  is  inadmissible  to  aid  or  control  its  construction.    After  ascertaining  what 
the  state  of  things  was,  which  existed  at  the  tinie  the  deed  was  executed,  it  roust 
be  led  to  speak  for  itself. 

A  grantor  in  a  deed  to  the  defendant,  containing  a  clause  which  he  now  claims  re* 
served  to  him  an  undivided  third  of  the  premises,  subject  to  dower,  stood  bj,  sab* 
sequent  to  its  execution  and  when  the  defendant  purchased  of  the  widow  and 
others,  advised  the  purchase,  and  declared  it  would  pass  the  third  part  reserved^ 
Yet  A«U,  that  he  was  not  thereby  estopped,  at  law,  from  asserting  his  present  claim. 

IHiere  S.,  owning  the  entire  interest  in  certain  premises  subject  to  C.*s  right  of 
dower,  gave  a  deed  thereof,  reserving  the  eqttal  undivided  third  part  that  is  cct^ 
ered  hy  the  dower  right  of  C. ;  held,  that  the  grantee  Viok  the  whole  prensisef 
subject  to  the  right  of  dower,  and  not  merely  two-thirok 

You  L  '4 


18  CASES  IN  THE  SUPREME  COURT. 


Swick  V,  Sears. 


Ejectmext  for  one  equal  undivided  third  part  of  two  pieces 
of  land,  one  containing  74,  and  the  other  15  acres,  in  the  town- 
ship  of  Hector,  tried  at  the  Tompkins  circuit  in  February,  1838, 
])efore  Monell,  C.  Judge. 

Several  years  before  the  trial,  Tunis  Swick  died  seized  of  the 
premises  in  question,  leaving  a  widow  named  Charity,  who  af- 
terwards married  Eldreth  Covert;  and  leaving  also  five  chil 
dren,  of  whom  the  plaintiff  was  one.  All  the  other  heirs  had 
conveyed  their  interests  to  the  plaintiff.  The  plaintiff,  then,  by 
warranty  deed  dated  March  31,  1836,  conveyed  the  said  two 
parcels  of  land  to  the  defendant  in  fee,  describing  the  same  by 
metes  and  bounds ;  and  immediately  after  the  description  was 
a  reservation  in  the  following  words:  *•' Reserving  the  equal 
undivided  one  third  part  of  above  described  premises  that  is  cov- 
ered by  the  dower  right  of  Charity  Covert"  The  judge  decided 
that  the  reservation  was  absolute,  of  one  third  of  the  premises, 
and  that  the  plaintiff  was  entitled  to  recover  that  third. 

The  defendant  then  offered  to  prove  that,  when  the  deed 
was  executed,  it  was  intended  and  agreed  by  the  parties  that 
the  reservation  should  cover  nothing  but  the  dower  right  of 
Charity  Covert,  the  widow ;  and  that  the  whole  interest  of  the 
plaintiff,  subject  to  the  right  of  dower,  was  intended  to  be  con- 
veyed, and  that  the  plaintiff  declared  and  agreed  so  at  the 
time.  This  was  overruled.  The  defendant  then  offered  a  deed 
to  himself,  dated  April  8,  1836,  from  the  widow,  and  Covert, 
her  then  husband,  and  John  E.  Swick  and  Minor  Swick,  two 
of  the  heirs  at  law  of  Tunis  Swick,  for  the  equal  undivided 
third  part  of  the  premises  in  question :  and  also  offered  to  prove 
tliat  when  this  deed  was  executed,  the  plaintiff  was  present,  ad- 
vised that  it  should  be  given,  and  declared  tliat  it  would  pass 
the  undivided  third  part  reserved  in  his  deed,  and  so  make  the 
defendant's  title  perfect ;  that,  in  consequence  of  this  advicn. 
the  defendant  accepted  the  deed  from  the  widow  and  two 
neirs,  and  paid  the  consideration  money  therein  mentioned, 
$722,97.  This  was  also  overruled ;  and  a  verdict  having  been 
rendercd  for  the  plaintiff,  the  defendant  now  moves  for  a  new 
trial  on  a  case. 
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A.  Cribhs^  for.defendant. 

M.  T.  Reynolds^  for  plaintiff. 

By  the  Court,  Bronsdn,  J.  The  offer  to  show,  by  parol 
evidence,  what  the  parties  intended  by  the  deed,  or  the  reser- 
vation which  it  contains,  was  properly  overruled.  After  as- 
certaining the  existing  state  of  things  at  the  time  the  deed  was 
executed,  the  instniment  must  be  left  to  speak  for  itself.  We 
cannot  give  any  effect  to  what  the  parties  may  have  said  at 
the  time,  by  way  of  enlarging  the  operation  of  the  deed,  with- 
out, in  effect,  allowing  the  instrument  to  be  contradicted  by 
parol,  and  saying  that  the  title  to  real  estate  may  pass  without 
writing. 

Evidence  was  also  offered  to  show,  that  the  plaintiff  stood 
by  and  not  only  saw  the  defendant  buy  of  others,  but  advised 
him  to  do  so,  without  disclosing  the  title  which  he  now  sets 
up.  This  evidence  was  also  properly  rejected.  The  plaintiff 
is  not  estopped,  in  a  court  of  law,  to  assert  his  title.  The 
case  is  not  like  Sayles  v.  Smith,  (12  Wend.  67,)  to  which 
we  have  been  referred.  If  the  defendant  finds  it  necessary 
to  rely  upon  this  part  of  his  case,  he  must  go  into  a  court  of 
equity. 

But  I  think  the  judge  erred  in  the  construction  which  he  put 
upon  the  deed.  Let  us  see  what  was  the  existing  state  of  things 
at  tlie  time  the  conveyance  was  made,  and  concerning  which 
the  parties  must  be  supposed  to  speak.  The  plaintiff  owned 
the  entire  interest  in  the  two  parcels  of  land,  subject  only  to 
a  right  of  dower  in  Charity  Covert,  which  was  an  estate  for 
her  life  in  an  undivided  third  of  the  property.  The  question 
is,  how  much  did  the  plaintiff  intend  to  alien?  Did  he  in- 
tend to  part  with  all  his  interest,  or  only  two-thirds  of  it?  1 
think  he  iptended  to  grant  all  his  interest ;  or,  in  other  words, 
the  entire  estate,  subject  to  the  right  of  dower,  which  was 
not  his  to  sell.  If  the  intention  had  been  to  grant  only  two- 
thirds  of  the  estate,  as  the  plaintiff  now  contends,  the  granting 
part  of  the  deed  would  probably  have  contained  some  such 
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words  as  these — *^  two  equal  undivided  third  parts  of  the  fol- 
lowing parcels  of  land,"  ^.,  instead  of  commencing  with 
words  covering  the  whole  estate,  and  then  ending  with  a  re- 
servation of  one  third  of  it.  But  we  must  look  a  little  more 
closely  to  the  reservation.  ^'Reserving  the  equal  undivided 
one-third  part  of  above  described  premises" — ^If  the  clause  hac^ 
stopped  here,  there  would  have  been  a  plain  exception  of  ono 
third  of  the  thing  granted,  and  it  would  be  difficult  to  resist 
the  plaintiff's  claim.  But  we  are  not  at  liberty  to  take  one- 
half  of  the  clause,  and  reject  the  residue.  We  must  read,  and; 
if  possible,  give  effect  to  every  word  which  it  contains.  The 
remaining  part  of  the  clause  points  directly  to  the  right  of 
dower,  as  the  subject  which  the  parties  had  in  mind — reserv- 
ing one-third  of  the  premises  "  that  is  covered  by  the  dowei 
right  of  Charity  Covert"  Looking  at  the  entire  clause,  I  am 
imable  to  resist  the  conclusion,  that  the  plaintiff  intended  to 
convey  the  whole  estate,  subject  to  the  existing  right  of  dower. 
It  requires  but  a  very  slight  change  in  the  phraseology  to 
make  the  matter  quite  plain.  The  plaintiff  says  by  the  deed, 
"  1  grant  the  two  parcels  of  land,  *  reserving' " — excepting,  or 
subject  to — "  the  dower  right  of  Charity  Covert,"  tphich  covers 
^  the  equal  undivided  one-third 'part  of  above  described  premi- 
ses." If  tiie  plaintiff  intended  to  reserve  one  third  of  the  estate 
to  himself,  why  did  he  mention  Charity  Covert,  or  her  right 
of  dower  ?  I  do  not  see  what  answer  can  be  given  to  the 
question.  In  truth,  the  plaintiff  is  driven  to  the  necessity  of 
taking  one  half  of  the  clause,  and  rejecting  the  residue,  before 
he  can  make  out  his  case^  We  think  he  is  not  at  liberty  to  do 
so,  and  that  upon  the  true  construction  of  the  deed,  the  plaintiff 
has  parted  with  the  entire  estate  which  he  had  in  the  Intid 
The  verdict  must  therefore  be  set  aside. 

New  trial  granted. 
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MoTT  vs.  Bobbins  and  another. 

4  bond  gmn  to  the  shorilT  by  a  deputy  and  bis  surety,  on  the  appointment  o/  tht 
deputy  to  office,  conditioned,  among  other  tfarngs,  for  saving  the  sherifr  harmless 
firain  liability,  on  aeoount  of  the  depoty*s  oonduct,  and  for  paying  over  to  the 
aiwriff  one  half  the  sheriff's  fees  arising  from  business  done  by  the  deputy,  is 
not  within  the  statute  against  the  taking  of  bonds  by  riierifis,  dte.  colore  qficu, 
or  the  statute  against  selling  offices. 

Wliere  the  principal,  on  appointing  a  deputy,  takes  an  agreement  from  him  for  the 
payment  of  a  grass  sunit  which  is  not  to  come  oat  of  the  profits  of  the  office,  the 
contract  is  void. 

Otherwises,  where  the  principal  merely  resereeff  a  part  of  the  fees  of  his  office,  or  a 
sum  certain,  which  is  to  come  out  of  the  profits. 

Debt  on  bond,  executed  by  a  deputy  sheriff  and  his  surety, 
to  the  sheri£^  on  the  deputy  receiving  his  appointment ;  tried  at 
the  Oneida  circuit,  April  17th,  1839,  before  Gridlet,  C.  Judge* 
The  condition  of  the  bond  recited  the  appointment  of  the  depu* 
ty  by  the  sheriff,  and  then  provided,  among  other  things,  for 
the  sheriff's  indemnity  from  all  damages,  &c.  on  account  of 
the  deputy's  conduct  as  such,  and  for  pa3ring  over  to  the  sheriff 
one  half  the  fees,  &c.  Breaches  were  assigned,  and  issue  be- 
ing joined,  one  objection  taken  by  the  defendants  on  the  trial 
was  this — that  the  bond  sued  upon  was  void,  within  the  prohi- 
bition in  the  revised  statutes  against  sheriffs  taking  bonds 
colore  officii,  and  against  selling  offices,  &c.  The  objection 
was  overruled,  and  this  point,  among  several  others^  came  hertf 
opon  bill  of  exceptions. 

W.  Dracy^  for  defendants. 

J.  A.  Spencer^  for  plaintiff 

By  the  Court,  Bronsox,  J.  We  are  referred  to  the  sta& 
Qte  which  prohibits  the  sheriff  from  taking  a  bond  or  other 
security  colore  officii,  (2  R.  S.  286,  §  59,)  and  to  the  stat- 
i;tc  against  selling  offices,  {id.  696,  §  35,  37,)  to  prove  that 
the  bond  of  the  deputy  is  void.     The  sheriff  has  authority 
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to  appoint  deputies,  (1  id.  379,  §  73 ;)  but  there  is  no  law  rega* 
lating  the  amount  of  compensation  which  the  deputy  shall  re- 
ceive, as  was  tlie  case  in  Tappan  v.  Broum,  (9  Wendell^  175.) 
The  sheriff  has  here  taken  a  bond  fiom  the  deputy  for  the 
faithful  discharge  of  his  duties,  and  to  account  for  and  pay  over 
one  half  of  the  fees  of  such  business  as  should  be  done  by  the 
deputy.  There  can  be  no  doubt  that  the  bond  is  valid.  The 
question  has  been  long  settled  in  cases  coming  under  the  stat- 
ute, 5  and  6  Ed.  6,  cA.  16,  from  which  our  statute  against  the 
sale  of  offices  was  taken.  When  the  prhicipal,  on  appointing 
a  deputy,  takes  an  agreement  for  the  payment  of  a  gross  sum, 
which  is  not  to  come  out  of  the  profits  of  the  office,  the  con- 
tract is  void.  But  where  he  reserves  a  part  of  the  fees  of  tho 
office,  or  a  sum  certain,  which  is  to  come  out  of  the  profits,  the 
contract  is  good.  And  the  reason  why  the  principal  may  take 
a  stipulation  for  a  part  of  the  fees  or  profits,  is,  because  the 
whole  belongs  to  him ;  and,  as  has  been  said,  "  it  is  only  re- 
serving a  part  of  his  own,  and  giving  away  the  rest  to  another." 
( Godolphin  v.  Tudor,  2  Salk.  468.  6  Mod.  234,  iSl  C.  1 
Bro.  P.  C.  98,  affirmed  in  the  house  of  lords.  Culliford  v. 
Cardinal,  Comb.  356.  12  Mod.  90,  S.  C.  by  the  name  of 
Culliford  V.  Cordonmy.  Comyvis  Dig.  tit.  Officer,  K.  1.) 
In  the  case  of  Tappan  v.  Brown,  (9  Wendell,  175,)  a  part  of 
the  tees  belonged  by  law  to  the  deputy.  But  in  this  case  th(;y 
all  belong  to  the  sheriff;  and  the  agreement  to  divide  them,  is 
only  a  mode  of  settling  the  compensation  of  the  deputy  for  su«  h 
services  as  he  might  render.  Such  an  agreement  the  parti  « 
Wbre  at  liberty  to  make. 

New  trial  denied. 
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Banter  and  others  vs.  Ellicb. 

Wbere  by  content  of  parties  a  general  verdict  was  taken  at  the  circuit,  sulijeet  to 
the  opiiakm  of  thifl  court  as  to  certain  questions  raised  at  the  trial,  and  the  facti 
were  neither  agreed  on,  nor  found  by  tlie  jury,  agreeably  to  the  standing  rule  oo 
that  subject ;  the  court  ordered  a  new  trial  because  of  the  omission. 

The  rule  referred  to  requires  quite  as  much  fulness  and  ceitainty.  respecting  tlis 
facts,  in  a  case  made,  aa  in  a  special  verdict. 

Ejectment,  tned  at  the  Essex  circuit,  January,  1839.  be- 
fore WiLLARD,  C.  Judge.  On  the  trial,  the  evidence  was  most- 
ly documental ;  and  among  a  number  of  questions  there  raised 
and  decided  against  the  defendants,  was  this :  whether  the  lot 
in  question  did  or  did  not  lie  in  Summer  Yale  patent.  The 
judge  decided,  from  the  documental  evidence,  that  it  appeared 
it  did.  In  the  course  of  the  trial,  much  evidence  was  objected 
to,  and  its  effect,  on  the  whole,  was  finally  questioned :  1.  as  not 
entitling  the  plaintifl^  to  recover  any  thing ;  and  2.  as,  at  all 
events,  not  entitling  them  to  recover  the  entire  lot  On  the  lat- 
ter question  coming  up,  the  parties,  on  the  recommendation  of 
the  circuit  judge,  consented  that,  as  a  correct  determination  of  it 
required  a  careful  examination  of  documental  evidence  quite 
voluminous  and  complicated  in  its  nature,  a  verdict  should  be 
taken  for  the  plaintiffs,  subject  to  be  modified  in  this  particular 
by  the  supreme  court,  and  subject  moreover  to  the  opinion  of 
the  supreme  court  on  the  other  questions  raised  and  disposed 
of  on  the  trial ;  a  new  trial  to  be  awarded,  if  the  judge  had 
erred  in  deciding  any  material  point  against  the  defendant. 
Verdict  accordingly.  The  defendant  now  moved  for  a  new 
trial  on  a  case,  in  which  it  did  not  appear  either  that  the 
facts  were  agreed  upon  at  the  circuit,  or  that  they  were  found 
by  the  jury. 

/  Burnet,  for  the  defendant 

A.  C.  llandy  for  the  plaintiffs. 
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JBy  the  Courts  Cowen,  J.  The  36th  rule  of  this  court  ab- 
it^ates  the  practice  of  taking  a  general  verdict,  subject  to  the 
opinion  of  this  court,  on  all  the  evidence  given  on  the  triaU 
It  then  proceeds  to  declare,  that  "no  verdict  shall  hereafter  be 
taken  sul  ject  to  the  opinion  of  the  supreme  court,  except  where 
the  partie  \  shall  agree  on  the  facts  proved,  or  where  such  fiictji 
shall  be  found  by  the  jury." 

The  object  of  this  rule  was  two-fold ;  first,  to  divide  more 
accurately  the  offices  of  the  circuit  and  the  bench;  and  se- 
cond, to  expedite  the  business  of  the  court.  The  old  prac- 
tice of  taking  a  verdict  for  tlie  plaintiil^  subject  to  the  opinion 
of  the  court,  confounded  the  duties  of  judge  and  jury,  and 
rendered  it  often  necessary  to  exercise  the  latter  on  an  im]ier* 
feet  statement  of  the  evidence,  and  at  best,  in  a  very  unsatis- 
factory manner.  The  second  object  is  effected  by  diminishing 
the  number  of  cases  in  which  this  court  would  otherwise  be 
called  on  to  decide  questions  of  fact,  and  confining  them,  as 
&r  as  possible,  to  their  more  appropriate  duty  of  passing  on 
the  law  of  the  case.  Both  objects  are  important,  and  should 
not  be  lost  sight  of  in  practice.  The  rule  in  question  requires 
quite  as  much  fulness  and  certainty  in  a  case,  on  a  verdict 
subject  to  the  opinion  of  the  court,  as  in  a  special  verdict 
The  only  difference  lies  in  the  form.  In  the  case  made,  the 
fiu;ts  are  either  to  be  found  by  the  jury,  or  agreed  by  the  par- 
ties ;  in  the  special  verdict,  they  are  to  be  found.  In  the  case 
before  us,  neither  of  the  requisites  demanded  by  the  rule  i« 
complied  with.  For  this  reason,  we  are  of  opinion  that  a  new 
trial  aiiould  be  granted^  the  costs  to  abide  the  event 
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Tub  American  Insurance  Company  of  New-Tork  t$. 

Brtan  dc  Maitland. 

U*bera  a  policy  upon  the  cargo  of  a  yessel,  insured  in  ezpren  terms,  among  other 
things,  against  •*  thieves,  &c.,  barratry  of  the  maeter  and  marinere,**  Ate. 
Hbld,  that  a  loss  by  theft,  whether  the  offence  was  committed  by  the  crew  of 
others,  was  covered  by  the  policy. 

The  term  *'  tliieves,**  in  such  a  policy,  is  not  limited  in  its  application  to  external 
or  aetaUing  thievee  merely,  bat  extends  to  thefts  from  within,  by  mariners,  pas- 
sengers, &C. 

On  error  from  the  superior  court  of  the  city  of  New-York. 
The  action  below  was  by  Bryan  &  Maitland  against  the 
American  Insurance  Company  of  the  city  of  New- York,  upon 
a  policy  of  insurance  on  the  cargo  of  the  ship  Kentucky,  at 
and  from  New-York  to  New-Orleans ;  and  at  and  from  thence, 
by  steam-boat  or  boats,  to  Tuscumbia,  (Alabama.) 

All  or  most  of  the  goods  arrived  in  the  Kentucky,  at  New« 
Orleans,  and  were  transhipped  there  by  the  steam-boats  Missi» 
sippian,  Algonquin,  and  Ben  Sherrod,  for  Tuscumbia. 

Part  of  the  cargo  in  question  was  allied  to  have  been  stolen, 
either  from  the  ship  or  boats  in  the  course  of  their  progre^ 
viz.  certain  dry  goods  shipped  in  boxes. 

The  declaration  of  the  perils  covered  by  the  policy  was 
thus : — ^Perils  <<  of  the  seas,  men-of-war,  fires,  enemies,  pirates, 
xovers,  ihievesj  jettisons,  letters  of  mart  and  countermart, 
surprisals,  takings  of  sea,  arrests,  restraints  and  detainments 
of  kings,  princes,  &c.,  barratry  of  the  master  and  marir 
nersj  and  all  other  perils,  losses  or  misfortunes  that  had  or 
should  come  to  the  hurt,  detriment  or  damage  of  the  said 
goods,"  d&c. 

The  loss  being  proved,  the  counsel  for  the  defendants 
contended,  that  the  established  construction  of  the  word 
thieves  in  the  policy,  is  assailing  thieves;  and  not  a  felo- 
nious taking  by  the  crew.  But  the  chief  justice  charged 
the  jury,  that  a  loss  by  theft^  whether  by  assailing  thieves. 
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or  by  the  embezzlement  of  the  crew^  or  by  whatevei'  persens^ 
was  a  loss  within  the  policy ;  and  that,  if  the  jury  should 
be  satisfied  from  the  evidence  that  the  illegal  dejinredation 
had  taken  place,  and  had  been  perpetrated  upon  the  goods 
under  the  protectioii  of  the  policy,  on  board  the  ship,  or  the 
steam-boats,  the  plaintifis  having  counted  upon  a  loss  by 
theft  and  upon  a  loss  by  barratry^  would  be  entitled  to  their 
verdict 

The  counsel  for  the  defendants  excepted;  and  tTie  vercuct 
and  judgment  being  for  the  plaintifl^,  the  defendants  brought 
error  to  this  court 

iS'.  Stevens,  for  plaintiffs  in  error. 

B.  D.  SiUiman,  for  defendants  m  error. 

JBy  the  Court.  Cowen,  J.  The  plaintiflfe  below,  having  no 
interest  in  or  control  over  the  ship  or  steam-boats,  took  an 
insurance  on  their  goods,  against  thieves,  barratry  of  the  mas- 
ter  and  mariners,  and  other  perils.  The  goods  were  stolen 
in  their  progress,  either  from  the  ship  or  boats,  while  they 
were  covered  by  the  policy;  and  it  did  not  appear  whether 
they  were  stolen  by  one  connected  with  the  vessel  as  master, 
mariner,  passenger,  &c.,  or  by  a  stranger.  The  court  below 
tliought  that  not  material  under  the  specific  words  in  the 
policy,  and  directed  a  verdict  for  the  plaintifis  accordingly 

It  must  be  conceded,  I  think,  to  be  a  matter  of  great 
doubt,  whether,  under  the  form  of  the  old  policies  which 
came  over  from  the  continent  to  England  in  the  oourse  of 
the  sixteenth  century,  either  simple  larceny  committed  on 
shipboard,  or  the  barratry  of  master  or  mariners,  was  reck- 
oiied  among  the  risks  insured  against  Roccus,  who  wrote 
in  1655,  answers  clearly  in  the  negative  as  to  larceny;  but 
eaves  the  question  of  barratry  in  doubt.  {Notes,  42,  3,  4 
Vid.  also  note  89.)  It  is  quite  obvious,  however,  from  the 
notes  cited,  that  he  based  himself  on  the  general  notiure  of. 
insurance,  as  an   indemnity  against   accidents  merely^  and 
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die  clauses  in  the  then  prevalent  policy,  conforming  to  its  na- 
ture; thus  covering  risks  stncily  fortMitous  in  their  charao* 
tcr.  Accordingly,  in  note  41,  he  holds  piracy  and  robbery 
In  be  within  the  risk,  because  foriuitous  or  accidental ;  but 
m  note  42,  a  theft  on  board  the  vessel,  is  distinguished,  be* 
causi^  among  other  reasons,  it  is  considered  as  proceeding 
from  negligent  custody,  and  not  from  accident.  In  note  44, 
barratry  of  the  master  is  set  down  as  doubtful,  on  the  same 
ground,  namely,  becausie  it  is  not  fortuitous.  More  modem 
writers  speak  of  the  same  principle,  when  considering  the 
general  nature  of  insurance.  Millar  says  that,  from  the  na- 
ture of  the  contract  of  insurance  in  general,  it  seems  to  follow, 
that  the  insurer  means  to  subject  himself  to  the  consequence 
of  all  perilous  accident,  or  unforeseen  misfortune,  which  may 
happen  to  the  subject  in  the  coiirse  of  the  adventure;  but 
It  is  for  accident  he  is  liable,  and  for  accident  only.  {Mil- 
lar's Elem.  of  the  Law  of  Ins.  130.)  This  learned  writer 
afterwards  proceeds  at  p.  138,  to  consider  the  question,  wheth- 
er barratry  enters  into  the  nature  of  insurance  or  not.  He 
examines  it  relatively  to  the  ship  owner,  and  shipper,  on 
principle,  authority  and  practice ;  but  finally  admits  the  doubt 
to  be  superseded  by  the  almost  universal  practice  of  modem 
nations  to  insert  an  express  clause  covering  this  risk.  The 
arguments  which  he  submits  in  the  course  of  the  discussion 
have  a  direct  reference  also  to  the  question,  whether  theft  on 
ship-board  should  be  covered  by  the  nature  of  insurance ;  and 
lead  the  mind  to  inquire,  whether  the  word  thieves,  in  the 
British  policies,  was  not  introduced  with  a  view  to  remove  a 
doubt  on  that  head. 

If « the  larceny  in  the  case  at  bar  had  been  clearly  im* 
putable  to  either  the  master  or  mariners  belonging  to  tho 
ship  or  boats,  no  question  could  have  arisen;  for  it  has 
long  been  entirely  settled  that  such  embezzlement  comes 
pre-eminently  within  the  notion  of  barratry.  ( Weskett,  tit. 
Barratry f  and  the  books  there  cited.  Cunningh.  on  Ins^ 
169.  CofiAtfs  Marsh.  616,  a.  Hughes  an  Ins.  176,  note 
[d,)   Am.  ed.  of  1833,      1  PhU.    on   Tns.   613,  616,  616.) 
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The  proof  leaving  it  ambiguousi  however,  whether  the 
g.x>ds  were  not  Btolen  by  a  passenger  or  stnu^r,  the  chief 
jusvJce  told  the  jury,  that  a  larceny  by  any  one  would  b& 
equall*'  within  the  terms  of  the  policy.  This  raises  the 
question,  whether  the  insurance  against  thieves  extends  to  a 
theft  on  I  \ip-board  by  persons  other  than  the  master  or 
mariners. 

The  enumer  tion  of  risks  in  this  policy  is  the  same  with 
that  in  the  present  English  policy  at  Lloyd's,  {M^CuUock's 
Commercial  Dictimary^  Insurance^  p.  703;)  and  the  addi 
tion  of  the  word  thiecesy  to  those  of  pirates  and  rovers^  seem) 
for  a  long  time  to  ha^e  been  a  peculiarity  in  the  English 
form.  In  the  prominent  ^stances  given  by  Weskett's  collec 
tion  of  forms,  in  1783,  viz.  tf^e  policies  of  Cadiz,  Copenhagen, 
Hamburgh,  Leghorn,  RoueZk  and  Stockholm,  the  word  does 
not  occur;  though  the  same  nnter  includes  it  in  the  then 
English  form,  in  which  it  stands^  as  in  the  case  before  us,  su* 
peradded  to  the  words  pirates  buX  rovers^  in  immediate  con* 
tiguity.  ( Vide  Wesk.  tit,  PoUey^  Ccdiz^  ^c)  Most  of  these 
policies  include  barratry ;  that  of  Leghorn,  robbery ;  while 
others  content  themselves  with  such  general  words  as,  upon 
the  ancient  rules  of  construction,  would  extend  to  forcible 
depredations. 

The  term  thieves,  is  broad  enough  in  law  to  c^ver  both  com- 
pound and  simple  larceny,  and,  in  zommon  parlancs,  xo  include 
the  latter.     I  do  not  see,  therefore,  how,  upon  tht  ordinary 
principles  of  construction,  it  can  be  doubted  that  the  wc*\3  was 
intended  to  reach  at  least  simple  larceny  committed  by  nny 
one.    A  difficulty  has,  however,  arisen  on  what  has  been  cop 
sidered  a  species  of  positive  authority  against  such  a  constnic 
tion.    MalffnCj  who  wrote  in  the  early  part  of  the  seventeenth 
century,  (in  cA.  25,  of  his  Lex  Merc)  says:    "If  there  b* 
thieves  on  ship-board,  within  themselves,  the  naster  of  the  shi] 
is  to  answer  for  that,  and  to  make  it  good,  so  tliat  the  assurers 
are  not  to  be  charged  with  any  such  loss;  which  sometimes  is 
not  observed."     ( Vide  Med,  3^  ed.  ptdflished  1666,  p.  10& ) 
The  remark  has  been  implicitly  repeated  by  many  writers  ^ii<9r^ 
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dofwn  to  the  commentaries  of  the  learned  Chancellor  Kent. 
Mai  jrne  mentions  no  authority,  either  of  any  book  or  adjudged 
case ;  and  there  can  be  very  little  doubt  that  he  was  speaking 
ri%**n  the  ancient  writers,  and  applying  them  to  the  English 
policy,  without  adverting  to  the  fact  that  the  old  policies 
amittedy  and  the  English  policy  included,  the  word  thieves. 
Several  of  the  latter  writers  seem  to  have  spoken  with  the 
same  inadvertency,'  as  it  is  natural  they  should,  on  the  au- 
thority of  so  respectable  a  writer  as  Malyne  has  always  been 
taken  for.  Rocctis,  however,  admonishes  us  that  we  are  to 
attend  particularly  to  the  words  of  the  policy,  in  order  to  see 
whether  it  covers  thefts.  In  note  43,  he  says,  where  a  theft 
is  committed  by  nocturnal  robbers  in  port,  it  seems  the  in- 
surers are  not  liable;  but  this  is  on  account  of  the  insur- 
ance being  against  shiptpreck,  ^emies  and  pirates,  only.  If 
it  be  in  general  terms  ^^that  the  goods  shall  be  conveyed 
safely  to  a  partictdar  place/^  then  the  insurer  is  bound  even 
for  a  theft  committed  by  robbers,  in  port ;  and  for  all  pos- 
sible risks  during  the  voyage.  A  common  carrier  is  called 
in  our  law  an  insurer,  on  account  of  his  implied  undertaking 
being  general,  like  Roccus'  instance  of  a  policy ;  for  the  very 
reason  that  he  is  responsible  for  losses  by  robbery,  and  sim- 
ple larceny.  Bum,  notwithstanding  the  remark  of  Malyne, 
after  reciting  the  English  enumeration  of  risks,  says,  it  is 
not  clearly  ascertained  that  if  there  be  thieves  on  ship- 
board, this  is  such  a  case  as  comes  within  the  terms  of  the 
policy ;  though,  it  was  held  in  Hartford  v.  Maynard,  be- 
fore Lord  Mansfield,  in  1785,  that  the  insured  is  liable  for 
a  robbery  committed  by  thieves  from  without.  (J?ti;-n  oti 
Tns.  12.)  Park  also  cites  both  Malyne,  and  Roccus,  note 
42,  in  favor  of  Malyne's  remark  ;  but  adds  :  "  his  (Roc- 
cus') reasoning  on  this  subject  is  by  no  means  conclusive 
as  to  English  insurances,  on  account  of  the  express  terms 
o(  the  contract.  (1  Park  on  Ins.  30,  31,  Limd.  ed.  1809.) 
With  deference,  it  seems  to  me  that  this  mere  denial  of 
conclusiveness  comes  much  short  of  presenting  Roccus'  ar< 
(imient  in  its  true  force.    Connecting  his  notes,  42  and  43L 


30  CASES  IN  THE  SUPREME  COURT. 

Americar  Insurance  C^ompany  of  New- York  o.  BiTan. 

^  ...  .  .  m 

they  furnish  clear  reason  for  the  English  policy  covering  a 
theft  from  within  as  well  as  witliout ;  viz.  theft  is  not  cover- 
ed, because — 1.  The  owner  is  bound  to  take  care  of  the  goods, 
and  the  loss  is  imputable  to  his  own  negligence,  not  acci- 
ieut;  2.  Because  the  master  is  liable;  3.  Because  the  in- 
surer IS  not  liable  for  barratry ;  but  L  The  insurer  may  be  lia- 
ble for  theft  071  express  words.  Roccus  was  a  judge  of  tho 
Magna  Curia,  at  Naples,  and  was,  no  doubt,  speaking  of  a 
policy  which  made  no  express  mention  either  of  barratry  or 
theft.  Mr.  Millar  says,  after  citing  note  42,  that  among  all 
the  older  commentators,  it  was  matter  of  disquisition,  whether 
damage  by  theft  was  to  be  reckoned  one  of  those  accidents 
which  are  provided  against  by  the  policy.  {Millar^  145,  146, 
note.)  He  accordingly  puts  it,  on  summing  up  from  the 
writers,  old  and  new,  and  upon  principle,  that  unless  there 
be  an  express  clause  to  that  effect^  the  insurer  is  liable, 
neither  for  the  iault  nor  fraud  of  the  ship  owner,  master 
or  crew.  Throughout  his  whole  train  of  reasoning,  he  ba- 
ses himself  on  the  general  nature  of  insurance,  conced- 
ing that  the  liability  of  the  underwriter  may  be  enlarged  in 
all  cases  where  no  inflexible  principle  of  morals  would  be 
violated.  Accordingly,  points  left  doubtful  by  the  old  wri- 
ters have  been,  from  time  to  time,  cleared  up,  by  the  introduc- 
tion of  new  words  into  the  policy.  Losses  by  barratry  of 
master  and  mariners,  were,  in  this  way,  made  the  subject 
of  insurance  in  most  countries,  though  in  some,  the  words  are 
forbidden  by  ordinance,  as  contra  bonos  mores^  {Millar,  149, 
150.)  Lord  Mansfield  censured  the  practice  of  the  owner  thus 
insuring,  though  I  do  not  perceive  that  the  like  censure  has 
ever  been  extended  to  the  shipper  of  goods ;  and  the  universal 
practice  of  Holland  distinguishes  in  favor  of  such  an  insurance 
by  the  latter,  while  the  former  is  tied  up  to  an  insurance 
against  the  barratry  of  the  crew  only.  {Vide  Millar^  149, 
151.)  Some  policies  on  goods  mention  not  only  the  barratry, 
but  negligence,  both  of  master  and  crew.  Such  is  the  fonn 
at  Copenhagen.  {Millar,  151,  152.  2  Magens,  3£3,  324. 
Weskett,   144.)     Thi»  same  policy  by  the  owner  is  mad« 
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expressly  to  covc^r  the  nt^ligence  of  b  )th ;  but  the  barratry  of 
the  crew  only.    (Id.) 

Without  multiplying  examples,  the  remarks  of  Mollay,  {B. 
2,  ch,  7,  §  7,)  are  true,  viz.  "The  policies  now-a-days  are 
80  large  that  almost  all  those  curious  questions  that  former 
ao:es,  and  the  civilians,  according  to  the  law  marine,  nay,  and 
the  common  lawyers  too,  have  controverted,  are  now  oxU  of 
debate;  scarce  any  misfortune  that  can  happen,  or  provi- 
sion to  be  made,  but  the  same  is  taken  care  for  in  the  poli- 
cies that  are  now  used;  for  they  insure  against  heaven  and 
earth,  stress  of  weather,  storms,  enemies,  pirates,  rovers, 
4kc.  or  whatsoever  detriment  shall  happen  or  come  to  the 
thing  insiured,  <fcc.  is  provided  for."  Is  not  the  mind  irre- 
sistibly led  to  believe  that  the  word  tkieves,  in  the  English 
policy,  was  introduced  as  a  modification,  and  intended  to 
obviate  one  among  those  "  curious  questions"  which  we  have 
seen  existing  in  respect  to  the  general  nature  of  insurance, 
as  it  stood  on  the  old  policies?  Phillippsj  in  his  second  edi- 
tion, (1^^  voL  649,)  puts  it  cautiously,  that  the  words  thieve.^ 
and  rovers,  have  not,  in  general,  been  understood  to  covei 
losses  by  theft,  unless  accompanied  by  violence,  citing  Park, 
Emerigon,  Roccus  and  Kent.  To  these  may  be  added. 
Weskett  and  Marshall  ;  but  under  what  qualification  all 
these  learned  writers  should  be  read,  we  have  already  in 
part  seen.  Some  of  them  clearly  could  not  be  speaking  in 
respect  to  the  modern  English  policy;  others  did  not  ad- 
vert to  its  peculiar  words  ;  while  Mr.  Park,  as  already  shown, 
suggests  the  natural  qualification.  That  the  English  policy 
*s  not  confined  to  assailing  thieves,  but  covers  at  least  a 
simple  larceny  committed  by  a  stranger  to  the  ship,  has 
also  lately  been  held  by  the  present  learned  chancellor  o^" 
this  state,  whose  reasoning  on  the  question  tends  clearly  to 
show  that  he  would,  if  necessary,  have  extended  the  policy  to 
Uieft  committed  by  a  passensfer.  {The  Atlantic  Ins,  Co.  v. 
Storraw,  5  Paige,  285,  292,  293.)  This  case  also  adjudges 
the  doctrine  as  laid  down,  in  RocaiSj  (note  27  J  and  Millar^ 
{p.  141,")  viz.  that  the  insurer  is  considered  so  far  a  principal, 
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OS  against  the  owner  and  master,  that,  on  paying  the  loss,  he 
becomes  subrogated  to  the  rights  of  the  assured.  He  may, 
therefore,  recover  in  equity  for  the  loss  he  has  paid ;  or,  if  tho 
insured  himself  proceed  primarily  against  the  owner  or  master, 
thus  obtaining  his  indemnity,  or  if  he  cancel  or  otherwise  dis- 
charge the  bill  of  lading,  the  act  enures  to  the  benefit  of  tlm 
insurer.  This  takes  away  the  objection  that  the  insurance 
would  countenance  want  of  due  care  in  the  carrier. 

Mr.  Hughes,  after  notichig  the  remark  of  Emerigon,  which 
is  the  same  in  substance  with  that  already  quoted  from  Malyne, 
observes,  that  the  association  of  the  word  thieves^  with  pirates 
and  robbers,  seems  to  show  that  external  thieves  were  intended 
by  the  framers  of  the  English  policy.  He  immediately  adds, 
Iiowever,  what  I  cannot  but  consider  as  much  more  obvioiis, 
that,  "as  the  term  thieves  is  certainly  capable  of  a  more  ex- 
tended interpretation  than  the  two  words  which  precede  it, 
and  is  in  itself  applicable  to  persons  on  board  the  ship,  by 
whom  depredations  may  be  committed,  cases  may  occur  where 
thefts,  committed  by  persons  who  may  be  on  board  the  ship, 
as  passengers,  or  even  by  mariners,  may  be  included  in  the 
policy,  provided  they  occurred  without  the  fault  of  the  in- 
sured." He  remarks,  in  a  note,  that  '*when  thefls  are  com* 
mitted  by  mariners,  the  underwriters  arc  liable  as  for  barratry." 
{Hughes  on  Ins,  176,  Am,  ed.  of  1833.)  These  observations 
cover  the  whole  question  before  us.  The  court  below  were 
doubtless  governed  by  them ;  and,  after  the  best  consideration 
we  have  been  enabled  to  bestow  upon  the  question,  which  wa' 
well  argued  by  counsel,  we  think  the  court  were  correct 

Judgment  affinned. 
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CovENET  VS.  T  ANN  AH  ILL  ai]d  otheis. 

In  i^eueivl,  confidential  communications  between  attorney  and  client,  eoncernbif 
tile  matter  to  which  the  retainer  relates,  are  not  to  be  discloeed  bj  the  attorney  m 
eoort,  nnless  the  client  waives  his  privilege. 

The  form  of  the  communication,  as  whether  by  an  oral  statement,  or  by  deliTcrinj; 
a  writtt:n  instrument,  makes  no  dii^rence  in  the  application  of  the  rule. 

4n  attorney  may  be  called  against  his  client  to  prove  the  existence  of  a  paper  de- 
posited with  him  by  his  client,  and  that  it  is  in  his  possession,  with  a  view  to  en- 
abling the  party  calling  him  to  resort  to  secondary  evidence.  But  he  cannot  be 
compelled  to  produce  the  paper  or  state  its  contents. 

An  attorney  cannot  be  compelled,  on  a  tuhposna  duces  teeum^  to  produce  the  pa- 
pers of  his  client,  entrusted  to  him. 

The  privileged  relation  of  attorney  or  counsel,  and  client,  can  only  exist,  it  seems, 
f<v  lawful  purposes ;  and  hence,  if  the  client  confide  to  them  a  criminal  design, 
or  they  be  present  when  a  wrong,  either  public  or  private,  is  done  by  their  client* 
their  knowledge  thus  acquired  is  not  privileged. 

An  attorney  who  is  present  at  a  transaction  in  the  way  of  business  between  hii 
client  and  a  third  person,  is  not  privileged  as  to  what  then  passed. 

When  the  facts  are  disclosed,  it  is  for  the  court,  and  not  the  witness,  to  decide 
whether  he  is  privileged  or  not 

Where  an  account  stated,  containing  a  written  acknowledgment  of  a  balance  doe 
the  defendant  from  T.  E.  and  M.,  partners,  was  introduced  in  evidence  to  charge 
all  of  them,  though  it  was  signed  by  T.  alone  ;  and  the  other  partners  set  up  that 
it  was  signed  by  T.  in  fraud  of  their  rights,  after  an  injunction  served  upon  T.,  at 
their  suit,  restraining  him  from  interfering  with  the  partnership  accounts ;  and  S., 
the  plaintifT^s  counsel,  was  called  by  E.  &.  M.,  and  asked  whether,  he  was  present 
when  tke  account  stated  wassigned^  and  when  and  where  it  was  signed,  and  who 
were  present ;  hkld,  that  the  matters  propounded  did  not  come  within  the  rule  as 
to  privileged  communications,  and  that  S.  was  bound  to  disclose  all  that  was  said 
or  done  between  T.  and  the  plaintiif,  on  the  occasion  alluded  to,  so  far  as  either 
was  pertinent  to  the  issue. 

If,  however,  any  communications  passed  between  the  plaintiff,  and  S.  the  counsel, 
apart  from  T.,  they,  it  seems,  would  be  privileged. 

And  held,  moreover,  that  S.  was  privileged  from  answering,  whether,  when  he  first  t 
saw  the  account  stated,  the  evidence  of  a  settlement  was  endorsed  on  it. 

Motion  by  the  defendants,  Edwards  &  McKibben,  to. 
9ct  aside  a  report  of  referees  made  in  favor  of  the  pkin- 
tiff.  The  defendants  were  partners  under  the  name  of  Joha 
n^annahill  &,  Co.,  and,  in  this  action  of  assumpsit,  the  plain- 
tiff gave  .n  evidence  an  account  stated  in  writing  on  t]fe> 
3d  September,   1839,   with  an  acknowledgment  at:  tl=ie  end^ 
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signed  John  Tannahill  &  Co,,  in  the  handwriting  of  Tannft* 
hill,  by  which  a  balance  was  admitted  to  be  due  the  plaintiff  of 
$747,36.  The  defendants,  Edwards  &  Mcliibben,  proposed  to 
show  that  Tannahill  had  made  this  wVitten  acknowledgment, 
after  an  injunction  out  of  chancery  at  the  suit  of  his  partners  had 
been  served  upon  him,  restraining  him  from  interfering  with  the 
partnership  accounts ;  and  that  Tannahill  signed  the  acknowl- 
edgment for  the  purpose  of  defrauding  his  said  copartners.  They 
called  Seth  E.  Sill  as  a  witness,  who  acted  as  counsel  for  the 
plaintiff  on  the  hearing,  and  put  to  him  the  following  questions : 
1.  Whether  he  was  present  when  the  account  stated  was  sign- 
ed ;  2.  If  so,  when  and  where  was  it  signed^  and  who  was  pres- 
ent ;  3.  When  he  first  saw  the  said  account  stated,  and  whether 
the  acknowledgment  of  a  settlement  and  balance  due  was  en- 
dorsed on  the  account  when  he  first  saw  it.  To  which  ques- 
tions the  witness  replied,  that  all  his  knowledge  of  the  writing 
had  been  obtained  by  him  as  counsel  in  this  cause,  and  that  he 
could  not  answer  the  questions  without  violating  the  confidence 
reposed  in  him  by  his  client  as  counsel  in  the  cause.  The  ref- 
erees decided  that  the  witness  shojild  not  answer  the  questions 
put  to  him  ;  they  said  the  facts  which  the  defendants  offered  to 
show  were  admissible,  and  they  would  hear  them  if  proved  by 
any  other  witness.  The  defendants  then  offered  to  prove  a  set- 
oS  exceeding  the  amount  of  the  plaintiff's  demand ;  but  this  was 
rejected,  on  the  ground  that  the  defendants  were  concluded  by 
the  settlement,  unless  it  could  be  proved  that  there  was  some 
mistake  in  it.    A  report  was  made  in  favor  of  the  plaintiff 

W.  L.  G.  Smith,  for  defendants. 

Hawlty  ^  Sill  for  plaintifl. 

By  the  Cmirt,  Bronson,  J.  Confidential  commum'catioua 
/  atween  attorney  and  client,  concerning  the  matter  to  which 
<he  retainer  relates,  are  not  to  be  disclosed  in  court,  unless 
ihe  client  waivr.s  his  privilege.  The  mode  in  which  the 
information    is    communicated — whether    by    aii    oral    state- 
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merit  of  facts,  or  by  delivering  a  written  instrument — cannot 
be  important.  The  principle  is  the  same  in  whatever  way  the 
information  passes.  The  policy  of  tiie  law  allows  a  man  to 
make  the  best  defence  in  his  power.  Whatever  may  be  his 
delinquency,  he  is  permitted  to  confer  freely  with  his  counsel, 
and  to  place  in  his  hands  any  paper  touching  the  matter 
in  question,  without  the  peril  of  having  his  confidence  be- 
trayed under  the  forms  of  law.  The  attorney  may  be  called 
to  prove  the  existence  of  a  paper,  and  that  it  is  in  his  pos- 
session, for  the  purpose  of  enabling  the  other  party  to  give 
parol  evidence  of  its  contents.  But  he  cannot  be  compelled 
to  produce  or  disclose  the  contents  of  a  paper  which  has  been 
deposited  with  him  by  his  client.  {Brandt  v.  Klien,  17  John. 
if.  335.  Jackson  v,  Mc  Vey,  18  id.  330.  Rex  v.  Smithy  1 
Phil.  Ev.  142.  Brard  v.  Ackerman^  5  Esp.  R.  119.  And 
see  Bevan  v.  Waters,  1  M.  ^  M.  235 ;  Eicke  v.  Nokes^  id, 
303 ;  Vin.  Abr.  Discovery^  I ;  Durkee  v.  Leland,  4  Verm. 
R.  612;  Anon.  8  Mass.  R.  370.)  In  Wright  v.  Mayer,  (6 
Ves.  280,)  Lord  Eldon  said,  he  never  heard  of  a  subpoena 
duces  tecum  upon  an  attorney,  to  produce  the  papers  of  his 
client.  In  Rex  v.  Dixon,  (3  Burr.  1687,)  the  point  was  decid- 
ed, that  the  attorney  was  not  obliged  to  obey  such  a  subpoena. 
Lord  Mansfield  said,  that  instead  of  producing  the  papers,  the 
attorney  ought  immediately,  upon  receiving  the  subpoena^  to 
have  delivered  them  up  to  his  client. 

This  privilege  of  the  client  does  not  extend  to  every  fact 
which  tlie  attorney  may  learn  in  the  course  of  his  employment 
There  is  a  difference,  in  principle,  between  communications 
made  by  the  client,  and  acts  done  by  him  in  the  presence  of 
the  attorney.  It  may  be,  and  undoubtedly  is,  sound  policy  to 
close  the  attorney's  mouth  in  relation  to  the  former,  while  in 
many  cases  it  would  be  grossly  immoral  to  do  so  in  relation 
to  the  latter.  It  is  the  privilege  of  one  who  is  charged  with 
a  wrong,  either  public  or  private,  to  speak  unreservedly  with 
his  counspl  u\  preparing  for  his  defence ;  but  he  should  not  be 
allowed  to  stop  the  mouth  of  one  who  was  present  when  the 
wrong  was  done,  upon  the  allegation  that  he  was  retained  aa 
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counsel  to  see,  or  aid  in  the  transaction.  Indeed,  I  think  then 
can  be  no  such  relation  as  that  of  attorney  and  client,  eithe! 
in  the  commission  of  a  crime,  or  the  doing  of  a  wrong  by  forc<! 
or  fraud  to  an  individual.  The  privileged  relation  of  attorney 
and  client  can  only  exist  for  lawful  and  honest  purposes. 

Chief  Baron  Gilbert,  after  stilting  the  general  rule  in  re- 
lation to  the  exclusion  of  counsel,  says :  "  Where  the  original 
ground  of  communication  is  malum  in  se,  as  if  he  be  con- 
sulted on  an  intention  to  commit  a  forgery  or  perjury,  this 
can  never  be  included  within  the  compass  of  professional 
confidence;  being  equally  contrary  to  his  duty  in  his  pro- 
fession, his  duty  as  a  citizen,  and  as  a  man.  But  if  such 
oflfence,  as  forgery  for  example,  committed  mithout  his  being 
privf/j  comes  to  his  knowledge  in  the  course  of  confidential 
transactions  with  his  client  in  the  way  of  business,  he  shall 
not  be  compelled  to  assist  in  proving  it."  (1  GUb.  Ev. 
^arr,  Dublin,  1795.  See  Clay  v.  Williams^  2  Munf  105 ; 
Parker  v.  Carter,  4  id.  273 ;  Rex  v.  Haydn,  2  Fox  4*  Smithy 
{K.  B.  in  Ireland,)  379.) 

I  will  not  undertake  to  say  how  far  the  distinction  be- 
tween the  commimications  and  the  acts  of  the  client  may  ex- 
tend; but  there  can  be  no  good  reason  for  excluding  thv 
attorney  when  he  has  witnessed  a  transaction  in  the  way  of 
business  between  his  client  and  a  third  person ;  as  the  adjust- 
ment of  an  account,  the  execution  of  a  deed,  the  payment 
of  a  sum  of  money,  the  giving  up  of  securities,  or  the  like. 
It  is  not  necessary  that  a  man  should  have  an  attorney  to 
witness  his  dealings  with  third  persons ;  and  if  one  is  called 
in,  I  can  see  no  reason  why  he,  like  any  other  person  who 
was  present,  should  not  be  sworn  to  prove  what  was  done. 

In  the  case  at  bar,  I  fenl  no  difficulty  in  saying,  that  Mr. 
Sill  should  have  been  rcf  Ired  to  answer  the  first  two  ques- 
tions which  were  puf  to  Am.  He  says  he  could  not  do  so 
without  violating  the  coafidence  reposed  in  him  by  his  cli« 
ent  But  that  was  a  question  for  the  referees — not  the  wit- 
ness. When  the  facts  are  disclosed,  it  is  for  the  court  tc 
decide  whether  the  witness  should  *  oe  required  to  answcTi 
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The  substance  of  the  first  two  questions  put  to  (he  witness 
is — ^"  Was  you  presetU  when  the  account  stated  was  signed ; 
when  and  where  was  it  done^  and  who  was  present  ?"  The 
witness  answered,  that  ail  his  knowledge  of  the  writing  had 
been  obtained  by  him  as  counsel  in  the  cause.  He  evidently 
did  not  intend  to  say  that  he  was  not  present,  &c.,  for  that 
would  be  answering,  instead  of  declining  to  anscirer,  the  ques- 
tions  put  to  him.  The  meaning  of  the  answer  is,  that  if 
the  witness  was  present  and  saw  the  paper  signed,  ice,  he  was 
so  present  as  counsel  for  the  plaintiff.  The  case  then  comes 
to  this :  The  plaintiff,  in  adjusting  an  account  with  a  third 
person,  and  procuring  a  written  acknowledgment  of  a  balance 
due,  calls  in  a  counsellor  at  law  to  witness  the  transaction ;  and 
the  question  is,  whether  the  attorney  shall  be  permitted  to 
speak  without  the  leave  of  his  client?  Upon  that  question  I 
cannot  entertain  a  doubt.  What  was  done  and  said  between 
the  plaintiff  and  TannahiU  in  the  way  of  business,  cannot  be 
turned  into  a  confidential  communication  between  attorney  and 
client,  merely  because  the  plaintiff  had  an  attorney  present  to 
hear  and  see  what  took  place.  No  secret  was  confided  to  the 
attorney,  and  he  might  have  been  required  to  answer,  not  only 
when  and  where  the  account  was  signed,  but  as  to  every  thing 
that  was  done  and  said  between  the  plaintiff  and  TannahiU  on 
that  occasion,  so  far  as  the  matter  would  be  pertinent  if  proved 
by  any  other  witness.  If  any  communications  passed  between 
tho  attorney  and  client  apart  from  Tarmahill,  these  may  bo 
privil^ed ;  but  nothing  else. 

In  Lord  Say  ^  SeaPs  case,  (10  Mod,  40,)  the  objection  to  a 
common  recovery  was,  that  there  was  no  tenant  to  the  prceci- 
pe ;  and  on  producing  a  deed,  the  attorney  who  had  been  en- 
trusted in  suffering  the  recovery  was  called  to  prove  that  the 
deed  had  been  ante-dated  five  months;  and  he  was  admit- 
ted. The  court  said,  that  '^  a  thing  of  such  a  nature  as  the 
time  of  executing  a  deed,  could  not  be  called  the  secret  of 
his  client;  that  it  was  a  thing  he  might  come  to  the  knowl- 
rdge  of  without  his  client's  acquainting  him,  and  was  of 
Ibut   nature,  that  an   attorney  concerned,  or  any  body  else^ 
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might  inform  the  court  of."  From  the  manner  in  which  thii 
case  is  cited  by  BulleTy  {N.  P.  284,)  it  may  be  inferred  that 
the  attorney  was  a  subscribing  witness  to  the  deed,  but  no 
such  fact  is  mentioned  by  the  reporter.  In  Bex  v.  Watkiitson^ 
(2  Str.  1122,)  the  defendant  was  indicted  for  perjury  in  an 
answer  in  chancery,  and  his  solicitor,  who  was  present  when 
the  answer  was  put  in,  was  called  to  identify  the  defen- 
dant as  the  person  who  was  sworn;  but  Chief  Justice  Lee 
would  not  compel  the  solicitor  to  testify.  "  Qucere  tcmien^ 
says  the  reporter,  "  for  this  was  to  a  fact  in  his  own  knowl- 
edge^ and  no  manner  of  secrecy  committed  to  him,  by  his 
client.^  That  the  reporter  was  right,  and  the  court  wrong, 
has  been  agreed  ever  since.  In  Doe  v.  Andrews,  {Cowp.  845,) 
Lord  Mansfield  said,  "I  have  known  an  attorney  obliged  to 
prove  his  client's  having  sworn  and  signed  the  answer  upon 
whicli  he  was  indicted  for  perjury."  (And  see  Bvllefs  N. 
P.  284 ;  1  Phil  Ev.  146,  7th  ed, ;  1  Gilb,  Ev.  277 ;  2 
Stark.  Ev.  398 ;  Boscoe's  Cr,  Ev.  150 ;  Peake's  Ev.  {Nor- 
ris,)  251 ;  Greenough  v.  Gaskell^  1  Myl.  ^  K.  98.)  In 
Studdy  V.  Sanders,  (2  DowL  ^  Byl.  347,)  the  clerk  of  the 
solicitor  was  called  to  identify  the  defendants,  as  the  persons 
who  had  put  in  an  answer  in  chancery,  and  it  appearing  that 
his  knowledge  of  the  fact  arose  wholly  from  communications 
with  the  defendants,  the  evidence  was  rejected,  and  the  plain- 
tiff nonsuited.  But  the  nonsuit  was  set  aside.  The  court 
said,  the  fact  offered  to  be  proved  was  not  in  the  nature  of  a 
confidential  communication  between  attorney  and  client,  be- 
cause it  was  a  fact  easily  cognizable  to  the  witness  and  to 
many  other  persons,  without  any  confidence  on  the  subject 
being  reposed  in  him.  See  Parkins  v.  Hawkshaw,  (2  Stark. 
B.  239,)  which  seems  to  be  the  other  way.  But  the  witness 
was  not  called  to  speak  of  an  ad,  but  to  disclose  communiea" 
tions  with  the  client. 

The  attorney  may  be  called  against  his  client,  to  prove  a 
deed  to  which  he  is  a  subscribing  witness.  In  Doe  v.  An- 
drews, {Cowp.  845,)  Lord  Mansfield  said,  "An  attor.ie^ 
has   no  privilege  to  give  evidence  of  collateral  facts."     In 
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Uobsan  v.  Kemp,  (5  £.«t).  /?.  52,)  the  attorney  was  required  to 
testify  concerning  a  warrant  of  attorney  which  he  had  sub- 
scribed as  a  witness.  Lord  Ellenborough  said,  the  attorney 
was  bound  to  disclose  all  that  passed  at  the  time,  respecting  the 
execution  of  the  instrument ;  but  not  what  took  place  in  the 
concoction  and  preparation  of  the  deed,  or  at  any  other  time, 
and  not  connected  with  the  execution  of  it ;  upon  which  mat- 
ters he  had  a  right  to  be  silent.  (4  Esp.  R.  235,  S.  C)  In 
Hurd  V.  Moring,  (1  Car.  i$*  Payne,  372,)  the  attorney  was  re- 
quired to  prove  his  client's  hand-writing,  although  his  knowl- 
edge of  it  was  acquired  solely  from  seeing  him  sign  the  bail 
bond ;  and  in  Johnson  v.  Daverne,  (19  John.  R.  134,)  the  at- 
torney had  acquired  a  knowledge  of  his  client's  hand-writing 
after  the  retainer,  but  without  any  confidential  communication, 
and  it  was  held  that  he  was  bound  to  testify.  In  Sanford  v. 
Remington,  (2  Ves.jun.  189,)  the  chancellor  said,  the  witness 
may  be  called  on  to  disclose  all  that  did  pass  in  his  presence  at 
Hie  execution  of  the  deed ;  so  his  having  been  sent  by  his  client 
with  orders  to  put  the  judgment  in  execution — that  is  an  act ; 
but  he  is  not  to  disclose  the  private  conversation  as  to  the  deed, 
with  regard  to  what  was  communicated  as  to  the  reasons  for 
making  it. 

In  Robson  v.  Kemp,  (5  Esp.  R,  52,)  the  attorney  was  call- 
ed to  prove  the  destruction  of  a  deed,  and  said,  that  all  he 
knew  about  it  had  been  acquired  by  being  called  in  by  both 
parties  as  their  attorney;  and  Lord  EUenborough  rejected 
the  evidence.  He  remarked,  "^'The  act  cannot  be  stripped 
of  the  confidence  and  communication  as  an  attorney,  the 
witness  being  then  acting  in  that  character.  One  sense  is 
privileged  as  well  as  anoth^".  He  cannot  be  said  to  be 
privileged  as  to  what  he  hears,  but  not  as  to  what  he  scfst, 
where  the  knowledge  acquired  as  to  both  has  been  from 
his  situation  as  attorney."  Notwithstanding  what  is  said 
alx>nt  the  sense  of  seeing  being  privileged,  I  think  the  wit- 
ness must  have  leen  questioned  concerning  what  was  said 
by  the  client;  fcr  the  judge  immediately  adds:  "I  thei^ 
fiire  think;  if  the  only  I'uowledge  he  has,  as  to  the  destruc- 
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lion  of  this  instrument,  was  acquired  from  the  confidentiul 
communication  made  to  him  as  an  attorney,  that  he  cannot 
be  examined  to  it."  It  may  have  been  thought  important 
that  the  witness  had  acted  as  attorney  for  both  parties;  for 
where  an  attorney  is  called  in  by  one  party  to  witness  a  trans- 
action in  the  way  of  business  with  a  third  person.  I  cannot 
think  that  his  mouth  is  closed  either  as  to  what  he  saw  or 
what  he  heard.  It  is  not  in  the  nature  of  a  confidential  com- 
munication between  an  attorney  and  client.  {See  Lessee  of 
Devoy  v.  Burke,  2  Fox  ^  Smith  {Irish  K,  B.)  191.)  In 
Duffin  Y.  Smith,  {Peake's  N.  P.  Cos.  108,)  the  defendant 
called  the  plaintiflf's  attorney,  to  prove  that  the  consideration 
of  the  bond  in  suit  was  usurious ;  and  he  was  admitted.  Lord 
Kenyon,  said :  "  Where  any  thing  is  communicated  to  an  at- 
torney by  his  client  for  the  purpose  of  his  defence,  he  ought 
not  to  divulge  it;  but  where  he  himself  is,  as  it  were,  a  party 
to  the  original  transaction,  that  does  not  come  to  his  knowl- 
edge in  the  character  of  an  attorney,  and  he  is  liable  to  be 
examined  the  same  as  any  other  person."  {See  12  Viner^s  Abr. 
38,  pL  1.) 

An  attorney's  clerk  may  be  called  to  prove  that  he  received 
a  particular  paper  from  the  client.  {Eicke  v.  Nokes,  \  M.  6^ 
M.  303.)  And  the  attorney  may  be  required  to  make  discov- 
ery of  a  deed  entrusted  to  him  by  his  client,  by  answering 
whether  there  was  such  a  deed,  where  it  is,  to  whom  delivered, 
when  he  last  saw  it,  and  in  whose  custody ;  but  not  to  pro- 
duce the  deed,  or  discover  its  contents.  {Kington  v.  Gale, 
8  Viner^s  Abr.  648.)  Mr.  Justice  Buller,  in  speaking  of  cases 
where  the  attorney  may  be  called,  says :  "  If  the  question  were 
about  a  razure  in  a  deed  or  will,  he  might  be  examined  to  the 
question  whether  he  had  ever  seen  such  deed  or  will  in  other 
plight, /or  that  is  a  fact  of  his  own  knowledge  ;  but  he  ought 
not  to  be  permitted  to  discover  any  confessions  his  client 
may  have  made  to  him  on  such  head.  So,  if  an  attomsy 
were  present  when  his  client  was  sworn  to  an  answer  in  chan- 
cery, ujwn  nn  indictment  for  perjury  he  would  be  a  witness  to 
prove  the  fact  of  taking  the  oath,  for  it  is  a  fact  in  his  awn 
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tnowledgt,  and  no  matter  of  secrecy  committed  to  him  by 
his  dient.^  {BtUL  N.  P.  284.)  In  the  case  at  bar,  the  wit- 
ness was  questioned  as  to  "a  fact  in  his  own  knowledge;" 
it  was  "no  matter  of  secrecy  committed  to  him  by  his 
client;"  and  I  can  see  no  possible  reason  why  he  should  not 
answer. 

There  is  a  further  reason  for  holding  the  evidence  admissi- 
ble. The  case  which  the  defendant's  counsel  proposed  to 
make  out,  was,  that  the  account  was  stated,  and  a  large  bal- 
ance acknowledged  to  be  due  the  plaintiff,  for  the  purpose  of 
defrauding  the  defendants,  Edwards  &  McKibben.  Now,  if 
the  plaintiff  consulted  counsel  beforehand  as  to  the  means, 
the  expediency,  or  consequences  of  committing  such  a  fraud, 
his  communications  may,  perhaps,  be  privileged;  and  they 
are  clearly  so,  as  to  what  he  may  have  said  to  counsel  since 
the  wrong  was  done.  But  the  attorney  may,  I  think,  be  re- 
quired to  disclose,  whatever  act  was  done  in  his  presence  to- 
wards the  perpetration  of  the  fraud.  One  who  is  charged  with 
having  done  an  injury  to  another,  either  in  his  person,  his 
fame,  or  his  property,  may  freely  communicate  with  his  coun- 
sel, without  the  danger  of  having  his  confidence  betrayed 
tlirough  any  legal  agency.  But  when  he  is  not  disclosing 
what  has  already  happened,  but  is  actually  engaged  in  com- 
mitting the  wrong,  he  can  have  no  privileged  witness.  {See 
the  remarks  of  Ld.  Brougham^  in  Greenough  v.  Gctskellj  1 
Myln.  ^  K.  98.) 

The  third  question  proposed  to  the  witness  was,  in  substance, 
^  Wlien  did  you  first  see  the  account  stated^  and  was  the  evi- 
dence of  a  settlement  endorsed  on  the  account  when  you  first 
saw  it  7^  Altliough  the  question  does  not  necessarily  imply  so 
much,  it  was  understood  on  the  hearing  as  intended  to  draw 
from  the  witness  an  admission  that  he  had  seen  the  paper  in  the 
hands  of  his  client,  or  received  it  from  him,  in  a  different  state 
or  condition  from  that  in  which  it  appeared  on  the  trial.  If  such 
was  the  aim  of  the  defendants  in  putting  the  question,  I  think 
the  referees  were  right  in  not  allowing  it  to  be  answered.  We 
have  already  seen,  that  the  attorney  cannot  be  compelled  eithei 
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to  produce  or  to  disclose  the  contents  of  a  paper  which  he  lins 
received  from  his  client;  and  this  is  so,  although  the  papef 
may  be  required  as  the  foundation  for  a  public  prosecution. 
{Rex  V.  Dixon^  3  Burr,  1687.  Rex  v.  Smith,  1  Phil.  JEv. 
142.)  The  principle  is,  that  all  confidential  communications 
between  attorney  and  client,  whether  written  or  oral,  are 
alike  privileged.  If,  the  plaintiff,  at  any  particular  time,  de- 
livered or  exhibited  the  account  to  his  attorney  without  the 
evidence  of  a  settlement  endorsed  upon  it,  it  was  the  same 
thing,  in  substance,  as  though  he  had  at  that  time  told  him 
verbally  that  he  had  an  account  in  that  plight ;  and  the  one 
form  of  communication  is,  I  think,  as  much  privileged  as  the 
other. 

No  case  which  has  fallen  under  my  observation  necessarl  y 
goes  the  length  of  deciding  that  such  a  question  must  be 
answered.  In  Lord  Say  and  SeaVs  case,  (10  Mod.  40,)  it 
does  not  appear  that  the  fact  of  the  ante-dating  of  the  deed,  was 
in  any  form  communicated  to  the  attorney  by  his  client  On 
the  contrary,  it  may  fairly  be  inferred  from  what  is  said,  that 
the  ante-dating  of  the  deed  was  the  joint  work  of  the  attorney 
and  client ;  and  in  that  point  of  view,  the  decision  supports 
a  position  which  has  already  been  stated,  that  the  attorney 
must  answer  as  to  any  fraudulent  act  on  the  part  of  the  client 
which  was  done  in  his  presence.  The  cases  to  which  I  have 
already  referred,  to  show  that  the  attorney  may  be  called 
to  id6ntify  his  client  as  the  person  who  had  sworn  to  an  an- 
swer in  chancery,  to  prove  a  deed  to  which  the  attorney  is  a 
subscribing  witness,  or  to  prove  the  hand-writing  of  the  client, 
all  stand  on  the  ground  that  the  knowledge  of  the  attorney  was 
not  acquired  as  a  secret  from  his  client.  In  Ihiffin  v.  Smith, 
{Peake^s  N.  P.  Cas.  108,)  where  the  plaintiff's  attorney  was 
required  to  testify  to  the  usurious  consideration  of  the  lx)nd 
and  mortgage,  the  facts  are  very  briefly  stated ;  but  it  is  quite 
clear  that  Lord  Kenyon  did  not  intend  to  depart  from  the  gen- 
eral principle ;  for  he  said,  "  Where  any  thing  is  communis 
eated  to  an  attorney  by  his  client,  for  the  purpose  of  defence, 
he  ought  not  to  divulge  it;  but  where  he  himself  is,  as  it 
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were,  a  party  to  the  original  transaction,  that  does  not  come 
to  huf  knowledge  in  the  character  of  an  attorney^  and  ho  \» 
liable  to  be  examined  the  same  as  any  other  person." 

In  Baker  v.  Arnold^  (1  Caines^  258,)  the  question  was  pre 
seated,  whether  the  attorney  could  be  required  to  answer  as 
to  what  state  the  note  was  in  when  he  received  it  from  his 
client;  and  the  reporter  supposed  the  point  was  decided  in 
favor  of  the  admissibility  of  the  evidence.  But  he  was  mis 
taken ;  the  case  went  off  on  another  question.  {See  the  re- 
marks  upon  this  case  in  Brandt  v.  Klien^  17  John.  R.  338 ) 
Although  the  point  was  not  decided  in  Baker  v.  Arnold^  it 
was  discussed  by  three  of  the  judges;  and  Thompson  and 
Livingston,  Js.  were  of  opinion,  that  the  witness  should  not 
be  required  to  answer  the  question :  Radcliff,  J.  held  the 
contrary ;  and  the  other  two  judges  expressed  no  opinion  on 
the  point  It  is  said  in  Buller^s  iV!  P,  284,  in  mentioning  the 
cases  where  the  attorney  may  be  called — "  If  the  question  were 
about  a  razure  in  a  deed  or  will,  he  might  be  examined  to  the 
question,  whether  he  had  ever  seen  such  deed  or  will  in  other 
plight,  for  that  is  a  fact  of  his  oion  knowledge?^  The  reason 
assigned  by  Buller  plainly  shows,  that  he  was  speaking  of  a 
case  where  the  attorney  had  acquired  his  knowledge  of  the 
state  of  the  instrument,  previous  to  his  retainer,  or  in  some 
other  way  than  from  his  client.  {See  per  Tliompson^  J.  in 
Baker  v.  Arnold^  1  Caines,  267,  8.)  Although  he  does  not 
cite  it,  I  have  no  doubt  that  Buller  had  in  his  mind  tlie  case  of 
Cuts  V.  Pickering,  (1  Vent.  197,)  where,  on  a  trial  at  bar,  it 
was  held,  that  the  solicitor  must  answer  as  to  what  his  client 
bad  told  him  before  the  retainer  concerning  a  razure  in  a  will. 
In  Brown  v.  Payson,  (6  N.  Hamp.  R.  ^3,)  the  precise  point 
was  adjudged,  that  the  attorney  cannot  be  required  to  testify 
concerning  the  state  of  a  written  instrument,  at  the  time  it  was 
received  from  his  client,  for  the  purpose  of  commencmg  an  ac- 
tion upon  it  To  that  doctrine  I  fully  assent  I  am  unable  to 
perceive  any  solid  distinction  between  the  oral  statement  of  a 
fact  to  counsel,  and  a  communication  of  the  same  fact,  by  d^ 
livering  10  him  a  deed  or  other  written  instrument 
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llio  referees  were  right  in  not  penaitting  the  last  question 
to  be  answered:  but  as  they  were  wung  in  relation  to  the 
first  two  questions,  there  must  be  a  reheai'p^, 

)Jy  ort  set  aside. 


Howard  vs.  Cooper, 

C  borrowed  money  of  H.,  saying  to  him  at  the  time,  that  if  a  c  \templated  eon- 
traet  for  barrels  between  C.  and  H.*8  firm  was  concluded,  bo  would  credit  the 
firm  with  the  money ;  and  H.  entered  the  money  as  a  payment  to  C.  ^^  the  firm 
books.    The  contract  was  concluded,  and  the  barrels  delivered  nnd'»  it  to  tlie 
firm ;  after  which  H.  and  R.  his  partner,  entered  into  bonds  with  C,  subnitting 
to  arbitrators  all  and  all  maimer  of  action,  eau$e9  of  action  and  demands,  -vjrsu- 
ant  to  which  an  award  was  made ;  but  on  the  hearing  before  the  arbitratorr  it 
was  verbally  agreed,  that  the  barrel  contract,  and  any  question  arising  out  of  vr. 
should  be  withdrawn  from  the  arbitration ;  and  accordingly  that  was  not  past 
ed  upon.    C.  subsequently  sued  H.  Sl  R.  for  the  barrels  delivered  under  the  cof 
tract,  and  upon  the  trial,  C.  refused  to  allow  the  z:?ney  got  o^  H. ;  whereupon  H 
charged  it  back  to  himself  on  the  firm  books,  and  now  brought  his  action  to  re 
cover  it.     Held,  that  the  action  could  not  be  sustained. 

If  H.  bad  origrinally  the  right  to  apply  the  money,  when  and  as  he  pleased,  then, 
under  the  circumstances,  his  only  remedy  was  to  have  it  used  defensively,  in  the 
action  of  C.  against  the  firm  ;  and  whether  he  had  done  so  or  not,  and  whether 
it  had  there  been  allowed  or  disallowed,  it  was  barred  by  that  suit 

A  sum  of  money  advanced  or  applied  as  payment  on  a  subsisting  demand,  is  not 
recoverable  by  action  against  the  payee.  It  can  only  be  made  available  by  way 
of  answer  to  an  action  by  the  payee. 

ff  the  money  in  question  passed  as  a  naked  loan,  then,  not  being  connected  with 
the  barrel  contract,  nor  any  question  arising  out  of  it,  it  was  not  one  of  the  mat- 
ters attempted  to  be  withdrawn  from  the  arbitrators,  and  so  was  barred  by  the 
award. 

Aiid  for  the  same  reason,  the  award  would  be  a  bar,  if  C.  had  the  option  to  apply 
the  money  or  not  on  the  barrel  contract,  and  had  made  no  election  prkir  to  tlie 
arbitration. 

Where  a  submission  to  arbitrators  is  under  seal,  a  claim  within  it  cannot  be  with- 
drawn, by  parol,  at  the  hearing,  so  as  to  prevent  the  award  operating  as  a  bar  to 
a  subsequent  suit  respecting  such  claim. 

Assumpsit  for  money  lent,  tried  at  the  Albany  circuit,  !)» 
cember  13th,  1S39,  before  Cushman,  C.  Judge. 
AAer  the  general   issue,  the  defendant  pleaded  a  submit 
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■ion  of  the  matters  in  controversy  to,  and  an  award  by,  arbitra- 
tors. The  submission  was  by  Uie  plaintiff  and  Ryckman,  on 
the  one  side,  and  the  defendant  on  the  other,  by  bonds  condi- 
tioned to  abide  the  award,  &c.  (in  the  usual  form,)  "of  and  con- 
cerning all  and  all  manner  of  action  and  actions,  cause  and 
causes  of  action,  and  demands  whatsoever,"  <fcc.  The  bonds 
bore  date  December  25th,  1833,  and  the  award  (which  was  un- 
der seal)  was  made  March  22d,  1834.  This,  among  other 
things,  directed  that  the  parties  should  execute  mutual  releases 
of  all  accounts,  debts,  dues,  claims,  causes  of  action  and  de* 
mands,  up  to  January  15th,  1834. 

Replication,  that  while  the  parties  were  before  tlie  arbi- 
trators upon  the  Iiearing  of  the  matters  submitted,  the  plain- 
tiff, at  the  request  of  the  defendant,  and  with  the  approba- 
tion of  the  arbitrators,  withdrew  the  claim  mentioned  in 
the  declaration  from  the  arbitrament ;  in  consideration  where- 
of the  defendant  agreed  then  and  there  that  the  same  should 
remain  the  subject  of  further  settlement,  notwithstanding  the 
submission. 

Rejoinder,  denying  any  withdrawal  as  alleged. 

The  proof  was,  thiit  the  defendant  borrowed  $400  of  the 
piAinliS,  in  July,  1832,  telling  the  plaintiff  that,  if  a  certain  con- 
lt?mplaU:d  contract  with  the  plaintiff's  firm  (Howard  &  Ryck- 
man)  to  purchase  barrels  of  the  defendant  should  be  concluded, 
he  (defendant)  would  credit  the  firm  with  the  $400.  It  was 
entered  by  thtf  plaintiff  in  the  firm  books,  as  a  payment  made 
10  the  defendant ;  but  on  his  refusing  to  allow  it  at  the  hearing 
before  referees,  in  a  suit  by  the  present  defendant  against  the 
firm,  tried  in  1835,  hereinafter  mentioned,  it  was  charged  back 
by  the  plaintiff  to  hiaiself  on  the  books  of  the  firm. 

The  barrel  contract  ^ras  concluded  in  August,  1832 ;  the  bar- 
rels delivered  accordingly  by  the  defendant  to  the  firm,  and  var* 
oas  payments  made  by  the  firm  on  that  contract. 

The  plaintiff  then  pro^^ed,  that  on  the  hearing  before  the 
•roitrators  in  1834,  pursuKUt  to  the  submission  set  forth  in 
the  pleadings,  it  was  agreui  between  the  parties,  that  tlio 
barrel  contract,  and  any  qtt^stion  arishtfr  (ml  qf  it,  should 
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be  withdrawn,  and  not  submitted ;  and  that,  accordinglyi  it  was 
not  passed  u|)on. 

All  objection  was  made  that  the  matter  could  not  be  thuf 
withdrawn  by  parol  from  the  sealed  submission.  But  the  judge 
overruled  the  objection. 

A  motion  was  made,  on  the  plaintiff  resting,  for  a  non- 
suit, upon  tlie  ground  that  the  withdrawal  of  the  barrel 
contract  and  the  questions  arising  out  of  it,  from  the  con- 
sideration of  the  arbitrators,  did  not  withdraw  the  claim  for 
the  $400;  inasmuch  as  that  claim  was  not  included  as  an 
integral  part  of  that  contract.  The  motion,  however,  was 
overruled. 

It  further  appeared,  that  in  1835,  Cooper,  (the  present  de- 
fendant,) had  sued  Ryckman  and  the  present  plaintiff,  (How- 
ard,) in  the  Albany  mayor's  court,  for  the  barrels  sold  and  de- 
livered on  the  barrel  contract.  That  the  cause  was  referred, 
and  heard  in  the  same  year  before  referees ;  Howard  <k  Ryck- 
man then  insisting  on  payment,  and  putting  in  evidence  various 
receipts.  The  question  was  there  raised,  whether  the  0400 
now  hi  controversy  should  be  appropriated  as  part  payment. 
Howard  offered  to  set  off  the  $400,  and  asked  Cooper  to  admit 
It ;  but  the  latter  objected,  alleging  that  he  remembered  nothing 
of  the  claim.  "  If  you  can  prove  I  had  it,"  he  said,  "  and  sat- 
isfy me  of  it,  1  will  allow  it,  though  a  private  demand.  I 
have  no  recollection  of  it,"  &c.  Howard  spoke  of  its  being 
connected  with  the  barrel  contract :  and  his  cotmsel  said  to 
Cooper  in  his  (Howard's)  presence — "  He  did  let  you  have  it ; 
for  I  have  seen  a  credit  for  that  sum  on  one  of  the  bills  you 
have  rendered  to  Howard  &  Ryckman."  Cooper  replied,  "  Pn>- 
duce  that  bill,  and  I  will  allow  it."  No  such  bill  or  account 
was  produced ;  and  Howard  then  observed,  "  If  you  refuse 
(o  allow  it,  I  must  reserve  it  as  an  individual  demand,  and  sue 
you  for  it." 

The  judge  charged  Ihe  jury,  that  if,  from  the  testimony, 
they  believed  that  the  plaintiff  had  loaned  the  $400  to  the 
defendant,  and  that  the  latter  had  a  right  to  apply  the  $400 
on  tlie  barrel  contract  or  not,  at  his  option,  then,  althouf^'h 
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the  bonds  of  submission  .were  broad  enough  to  embrace  the 
$'100,  yet  the  withdrawal  of  the  barrel  contract  was  a  with- 
drawal of  the  $400,  as  necessarily  connected  with  the  barrel 
contract ;  and  the  plaintiff  had  no  cause  of  action  for  the  same 
lill  the  defendant's  refusal  to  allow  it.  That,  in  tlie  mean  timev 
Ihc  plaintiff's  right  of  action  was  suspended  and  imperfect; 
therefore  the  submission  and  award  did  not  preclude  the  plain- 
tiff's right  to  recover.  But  if  the  jury  came  to  the  conchr ion 
that  the  defendant  had  not  the  option  to  apply  the  $400,  as 
aforesaid,  but  that  the  plaintiff  had  the  right  to  make  the  appli- 
cation when  and  as  he  pleased,  or  that  the  $400  had  been  ap- 
plied, then  they  should  find  for  the  defendant. 

The  defendant's  counsel  requested  the  judge  to  charge  the 
jury,  that,  if  they  believed  the  plaintiff  treated  the  $400  as  an 
individual  demand  against  the  defendant,  then  it  was  covered 
by  the  submission.  But  if  they  believed  that  the  $400  consti- 
tuted a  credit,  applicable  on  the  barrel  contract,  or  that  the  de- 
fendant had  at  any  time  given  a  credit  for  that  sum  to  Howard 
&  Ryckman,  on  account  of  the  barrel  contract,  on  any  bill  or 
account  rendered  them,  the  plaintiff  could  not  recover. 

The  judge  declined  so  to  charge,  or  in  any  manner  to  alter 
or  modify  Jiis  charge  as  before  given,  except  that  if  the  jury 
found  the  agreement  to  have  been,  that  the  defendant  had  not 
the  right  to  apply  the  $400  on  the  barrel  contract,  then  their 
verdict  should  be  for  the  defendant. 

Exceptions  were  taken  to  the  above  decisions  and  charge ; 
and  tlie  jury  gave  a  verdict  for  the  plaintiff.  The  defendant 
now  moves  for  a  new  trial  on  a  bill  of  exceptions. 

S.  Stevens,  for  the  defendant 

J.  Holmes,  for  the  plaintiff! 

By  the  Court,  Cowen,  J.  The  judge  charged  correctly, 
.hat  if  Howard  had  the  right  to  apply  the  $400,  when  and 
as  he  pleased,  or  if  it  had  in  fact  been  applied,  then  the 
pliantiff  could  not  recover.     This  is  not  denied     He  was 
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bound  to  introduce  the  credit  defensively  before  the  refrreeti 
and  whether  he  had  done  so  or  not,  and  whether  it  h?.d  th^-w 
been  allowed  or  disallowed,  an  action  for  the  sum  was  barrcil 
by  the  suit  and  proceedings  in  the  mayor's  court.  Indeed, 
independently  of  that,  a  sum  of  money  advanced  or  applied 
as  payment  on  a  subsisting  demand,  is  not  recoverable  by  the 
payor  in  an  action  against  the  payee.  The  only  way  in  which 
it  can  be  -made  available  is,  by  way  of  answer  to  an  action  by 
the  payee. 

On  the  other  hand,  if  the  money  had  passed  by  a  naked  loan, 
it  would  have  been  the  subject  of  an  action  originally,  but  was 
barred  by  the  submission  and  award.  Not  being  at  all  con- 
nected with  the  barrel  contract,  it  was  not  withdrawn  from  the 
consideration  of  the  arbitrators ;  for  the  only  matter  attempted 
to  be  withdrawn,  was,  the  barrel  contract  and  any  question 
arising  out  of  it.  So  far,  most  clearly,  the  plaintiff  in  avoid- 
ing Scylla,  is  necessarily  drawn  into  Charybdis. 

The  jury  have,  however,  found  the  middle  ground — that  the 
defendant  had  an  option  either  to  treat  the  advance  as  an  in- 
dependent loan,  or  to  apply  it ;  and  finally,  when  he  came  tj 
the  reference,  he  refused  to  do  the  latter.  In  the  mean  time. 
•  did  the  $400  make  a  part  of  the  barrel  contract,  or  was  it 
any  way  connected  with  it?  Does  the  present  action  for 
the  money  raise  any  question  which  would  arise  out  of  the 
barrel  contract;  or  any  point  of  litigation  in  regard  to  that 
contract  ?  The  learned  judge  thought  the  nature  of  the  claim 
for  the  $400  was  suspended  between  the  character  of  a  loan 
and  a  payment,  from  the  time  of  the  advance  till  1835,  when 
the  defendant  refused  to  apply  it;  that  up  to  that  time,  it 
stood  on  the  option  of  the  defendant,  whether  it  should  be 
applied  as  a  payment  on  the  barrel  contract,  or  treated  as  an 
'ndependent  loan.  The  loan  was  clearly  independent  in  the  first 
•instance.  It  then  had  notliing  to  do  with  the  barrel  contract ; 
and  the  only  way  in  which  the  defendant  could  connect  it, 
was  by  crediting  it  on  the  barrel  account.  That  he  did  not 
do.  He  might  have  connected  it,  but  did  not ;  and  being  m 
no  wise  connected  with  the  contract  at  the  time  of  the  arbi- 
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tration,  bow  can  it  be  said  to  furnish  any  question  arising  out 
of  sach  contract?  The  contract  of  loan  was  one  thing;  the 
contract  to  dehver  oarrels  another ;  and  the  only  option  which 
-jould  bring:  them  intr,  one,  was  never  exerted.  Till  exerted, 
♦he  contract  of  loan  continued  such ;  and  although  suspended, 
it  seems  to  me  an  action  would  have  lain  for  money  lent,  at  any 
time  before  being  actually  applied  as  a  payment.  It  was  but 
liorrowins:  money,  with  leave  to  set  it  off  against  a  future  debt 
to  become  due  irom  the  lender  to  the  borrower.  But  it  was 
never  actually  set  ofl,  A  question  on  the  previous  debt  can  no 
more  be  said  to  arise  out  of  a  suit  or  arbitration  concerning  the 
latter,  than  if  there  had  been  no  agreement,  but  the  set-off  had 
been  left  upon  the  legal  right.  Whether  it  should  be  set  off, 
would  in  either  case  be  optional  with  the  borrower. 

It  appears  to  me,  therefore,  that  the  judge  erred  In  charging 
that  an  option  to  set  off,  so  connected  the  loan  with  the  barrel 
contract,  that  the  withdrawal  of  the  latter  took  the  former  along 
with  it ;  and  that  therefore  he  should  have  directed  a  verdict 
for  the  defendant,  on  the  ground  that,  admitting  the  barrel  con* 
tract  was  effectually  withdrawn,  still  the  loan  was  left  for  the 
consideration  of  the  arbitrators,  and  so  this  action  barred  by  the 
award. 

Another  objection  taken  is,  that  admitting  it  to  have  been 
eonnected  with  the  barrel  contract,  yet  even  the  latter  could 
not  be  withdrawn  by  parol,  but  only  by  revocation  under  seal, 
on  the  maxim  eo  ligamine  quo  ligitvr.  No  doubt  the  maxim 
entirely  applies  to  a  sealed  submission,  as  well  as  to  a  sealed 
contract.  It  is  out  of  the  power  of  both  parties  to  alter  the 
l^fal  eflect  of  the  one  or  the  other,  without  seal.  {Creig  v. 
TcUbot,  2  Bam.  ^'  Cress.  179,  per  Holroydy  J.  and  the  cases 
tiled  by  him ;  and  vid.  Allen  v.  Jaquishj  21  Wend.  628,  and 
the  cases  there  cited.)  The  submissioi*  must  therefore  be  taken 
lo  have  stood  the  same  as  if  the  parties  had  said  nothing  of  the 
teirrel  contract ;  and  the  p.xard  would,  in  that  view,  be  a  bar 

New  trial  grantc^jL 
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Thb  People,  ex  rel.  The  Commissioners  of  Highways  of 
Poughkeepsie  and  Fishkill,  vs.  The  Boa&o  of  Supervisors 
OF  THE  County  of  Dutchess. 

The  provlfion  in  the  act  far  boilding  the  bridge  across  the  moath  of  Wappinger'i 
ereek  in  the  coontjr  of  Datchess,  (commonly  caUed  Drake's  bridge,)  that  ttheik 
eampUudf  ^  it  should  be  a  pMie  bridge,  and  under  the  control  and  directum 
of  the  ouperoimro  of  the  county,  was  intended  to  relieve  the  towne  in  which  it 
was  located,  fifom  the  burthen  of  repairing  it,  and  to  impose  that  bnrthen  on  the 
county.  Hence  held,  in  this  case,  that  a  resolution  of  the  board  of  supenrisorB, 
directing  a  sum  to  be  levied  and  raised  for  repairing  the  bridge  in  question,  on  the 
towns  of  Poughkeepsie  and  Flshkill,  was  enoneousi 

Ihe  bridge  being  a  charge  on  the  county,  and  not  on  the  towns,  the  supervisors  might 
lawfully  impose  on  the  former,  the  raising  of  a  sum  sufficient  to  repair  it,  notwith- 
standing they  had,  in  the  same  year,  caused  $1000  to  be  levied  and  raised,  pursuant 
iolR,  S,  524,  §  119, 120,  relating  to  bridges  which  are  a  charge  upon  the  towne  : 
especially  since  the  act  of  1838  to  enlarge  the  powers  of  boards  of  supervisors. 

Tins  third  section  of  the  act  of  1838,  requiring  all  persons  intending  to  apply  for  the 
unposition  of  a  tax  to  give  notice,  Slc,,  dees  not,  it  teems,  retrain  the  board  from  act* 
ing  on  their  own  motion,  in  raising  money  for  the  necessary  repair  of  county  bridges. 

Even  had  the  towns,  in  this  case,  been  liable  for  the  repair  of  the  bridge,  inasmuch 
as  the  supervisors  thereof  had  made  no  application  pursuant  to  I  R.  8.  502,  {  4» 
for  a  tax  on  their  towns,  but  cmly  on  the  county,  the  board  of  supervisors,  it  seems, 
would  have  had  no  power  to  act  Clearly  not,  under  the  act  of  1838 ;  as  there 
had  been  no  such  vote  of  the  towns  as  that  act  requires. 

Although  there  were  two  resolutions  of  the  board  of  supervisors  in  this  case,  vii. 
first,  that  a  specified  sum  be  raised,  Slc.  and  second,  that  it  be  raised  by  the  towns 
in  question ;  yet  held,  that  they  constituted  only  one  measure ;  and  the  relatora 
could  not,  while  resisting  the  second,  compel  the  board  to  execute  the  first,  by  way 
of  county  charge. 

And  the  alternative  mandamus  having,  in  efiect,  required  this,  on  demurrer  to  the 
return,  judgment  was  given  for  the  defendants ;  but  witliout  costs. 

As  a  general  rule,  the  peremptory  writ  of  mandamus  must  pursue  the  alternative 
one,  in  respect  to  the  thing  required  to  be  done. 

Should  the  board  of  supervisors  omit,  hereafter,  to  adopt  the  proper  measures  for  re- 
pairing the  bridge,  at  the  expense  of  the  county ;  quere,  whether  the  remedy  would 
be  by  mandamus  or  by  indictment  against  the  county. 

Demurrer  to  tlie  return  to  an  alternative  mandamus.  The 
facts  are  sufficiently  stated  in  the  opinion  of  the  court  which 
was  tleliyered  by 

Bronson,  J.  By  the  act  of  April  6,  1808,  {Private  Lawi 
of  1308,  p.   170,)  John   Draxe,  jun.  and  Samuel   Bogardua 
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were  authorized  to  erect  a  bridge,  at  their  own  expense,  across 
the  mouth  of  Wappinger's  creek,  in  tlie  county  of  Dutchess. 
The  bridge  was  to  be  finished  by  the  lirst  of  June,  1809 ;  ano 
the  third  section  of  the  act  declared,  that  me  bridge,  when  com- 
pleted, should  be  a  public  bridge^  and  should  be  under  the  con- 
trol and  direction  of  the  supervisors  of  the  county.  But  ii 
was  provided  by  the  fifth  section,  that  it  should  not  become  a 
public  bridge^  until  the  court  of  common  pleas  of  the  county 
should  agree  to  receive  it  as  such.  The  bridge  was  built  in 
pursuance  of  the  act,  and  on  the  27th  June,  1826,  the  court  of 
common  pleasf  by  a  nile  entered  in  open  court,  agreed  to  re- 
ceive the  same  as  a  public  bridge. 

Wappinger's  creek,  over  which  the  bridge  was  built,  is  the 
boundary  between  the  towns  of  Poughkeepsie  and  Fishkill. 
(3  R.  S.  26,  26.)  At  an  adjourned  meeting  of  the  board  of  su- 
pervisors of  Dutchess,  held  on  the  I3th  December,  1839,  the 
commissioners  of  highways  of  the  towns  of  Fishkill  and 
Poughkeepsie,  applied  to  the  board  to  take  the  charge  and  con- 
trol of  the  bridge,  (which  is  commonly  called  Drake^s  bridge,) 
and  cause  the  same  to  be  repaired  and  maintained  at  the  ex- 
pense of  the  county.  The  board  thereupon  passed  two  resolu- 
tions :  first,  that  the  sum  of  $200  be  raised  for  the  repair  and 
support  of  the  bridge ;  and  second,  that  the  money  be  raised  by, 
and  apportioned  between  the  towns  of  Fishkill  and  Pough- 
keepsie. The  relators  thereupon  obtained  an  alternative  man- 
damus, calling  on  the  board  of  supervisors  to  vacate  the  second 
resolution,  which  required  the  money  to  be  raised  by  the  two 
towns,  and  directing  the  board  to  cause  the  said  simi  of  $200 
for  the  repair  and  support  of  the  bridge,  to  be  raised  by  and 
apportioned  among  all  the  towns  of  the  county  as  a  county 
charge* 

At  the  annual  meeting  of  the  board  in  November,  1839* 
preceding  the  adjourned  meeting  at  which  the  foregoing 
resolutions  were  adopted,  the  board  had  resolved  to  raise 
$1000  on  the  county,  for  the  relief  of  such  towns  as  were 
nmeasonably  bur'hened  with  bridges;  and  had  resolved  to 
divide  the  same  among  eleven  of  the  towns  of  *he  county 
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of  which  the  towns  of  Fishkill  and  Poughkeepsie  were  twa 
[See  IRS.  524,  i  119, 120.)  They  had  also  directed  the  sum 
of  $250  to  be  levied  upon  each  of  those  towns  for  roads  and 
bridges,  pursuant  tol  R.  S.  502,  i  4. 

The  first  inquiry  is,  how  much  was  intended  by  the  provis- 
ion that  the  bridge,  after  it  should  become  public,  should  be 
under  the  control  and  direction  of  the  supervisors  of  the  couu" 
tyl  It  seems  from  the  preamble  and  other  parts  of  the  statute, 
tiiat  there  had  before  been  a  bridge  at  the  same  place,  which 
had  recently  been  carried  away ;  that  Drake  owned  the  land 
on  both  sides  of  the  creek ;  and  that  the  act  waff  passed  to  au 
thorize  him  and  Bogardus  to  build  another  bridge,  making 
it  more  secure  against  ice  and  floods,  by  sinking  a  ''  block"  oi 
pier  in  the  creek.  The  bridge  was  to  be  constructed  with  a 
draw,  so  as  not  to  interrupt  the  navigation  of  the  creek  with 
masted  vessels.  It  was  to  be  an  ''  open  highway,"  and  to  be 
"  freely  used  without  toil  or  reward."  Drake  and  IBogardas 
were  at  all  times,  for  eight  years  after  the  bridge  should  be 
completed,  to  keep  persons  to  attend  and  open  the  draw,  during 
the  season  of  navigation,  for  the  passage  of  vessels ;  and  the 
bridge  was  not  to  become  public,  until  Drake  and  Bogardus 
should  cause  the  road,  leading  from  the  bridge  to  the  public 
ferry  across  the  Hudson  river,  near  Drake's  store,  to  be  laid 
out  and  recorded  as  a  public  highway,  without  any  expense 
to  the  town  or  towns  through  which  it  passed.  It  would 
seem  that  both  the  road  and  bridge  were  at  that  time  pri- 
vate property,  which  Drake  and  his  associate  had  found  it 
for  their  interest  to  open  and  construct ;  that  they  were  wil- 
ling to  rebuild  the  bridge  in  a  more  substantial  and  useful 
manner,  and  to  incur  thf"  expense  of  having  the  road  laid  out 
and  established  according  to  law,  and  to  take  upon  themselves 
the  burden  of  attending  the  draw  eight  years,  hi  the  expecta- 
tion that  the  road  and  bridge  would  afterwards  become  public 
property. 

In  providing  that  this  should,  in  a  certain  event,  •become 
public,  instead  of  private  pn^perty,  the  legislature  went,  1 
tliink«  beyond  relieving  Drake  and  Bogardus  from  the  burden 
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which  would  otherwise  have  rested  on  them,  and  ti*ansferred 
it  to  the  county.  Had  the  act  stopped  with  declaring  that 
this  should  become  a  "public  bridge,"  the  case  would  have 
been  left  to  the  operation  of  the  general  law  then  in  forci; 
and  the  support  of  the  bridge  would  probably  have  fallen 
upon  the  towns  of  Fishkill  and  Poughkeepsie ;  unless  the 
supervisors  had  consented  to  render  them  some  aid.  (1  Web, 
588,  h  1,  and  p.  599,  }  26.)  But  after  declaring  how  and 
on  what  terms  it  should  become  a  public  bridge,  the  statute 
further  provides,  that  thereafter,  the  bridge  "shall  be  under 
the  control  and  direction  of  the  supervisors  of  the  said  coun- 
ty of  Dutchess."  Although  more  apt  words  might  have 
been  used  for  that  purpose,  I  am  unable  to  understand  this 
language  as  meaning  less  than  that  the  bridge  should  be 
repaired  and  maintained  by  the  county.  I  cannot  see  why 
the  "control  and  direction"  of  the  bridge  should  be  given 
to  the  supervisors  of  the  county,*  if  it  was  intended  that 
this,  like  other  bridges,  should  be  repaired  and  upheld  by 
the  towns. 

If  the  repair  of  the  bridge  was  a  legal  charge  upon  the  coun- 
ty, it  follows,  of  course,  that  the  board  erred  in  the  second 
resolution,  which  directed  the  sum  of  $200  for  the  repair  of 
the  bridge,  to  be  raised  by,  and  apportioned  between,  the  towns 
rtf  Fishkill  and  Poughkeepsie. 

The  supervisors  say,  they  had  no  power  to  raise  money  for  the 
repair  of  this  bridge — especially  after  they  had  directed  the  rais- 
/ng  and  distribution  of  the  $1000,  provided  for  by  1  R.  S.  524, 
i  119,  120.  In  that,  I  think,  they  are  mistaken.  The  statute 
to  which  they  refer  is  not  the  one  which  governs  this  question. 
That  relates  to  bridges  which  are  a  charge  upon  the  towns. 
This  bridge  is  a  charge  on  the  county ;  and  the  supervisors 
have  ample  power  to  raise  money  to  defray  all  county  charges. 
(1  /?.  S.  386,  §  6.)  If  there  could  be  any  doubt  upon  this 
«tatutf),  tlie  case  is  provided  for  by  the  act  of  1838,  "  to  en- 
laree  the  powers  of  boards  of  supervisors."  {Statutes  of 
1838,  p.  314.)  By  the  first  section,  the  board  has  power, 
among  other  things,  "to  carse  to  be  levied,  collected  and 
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paid  to  the  treasurer  of  the  county,  such  sum  of  money 
may  be  necessary  to  construct  and  repair  bridges  therein; 
and  to  prescribe  upon  what  plan,  and  in  what  manner,  the 
moneys  so  to  be  raised  shall  be  expended."  The  provision 
contained  in  the  third  section,  that  persons  intending  to  ap- 
ply for  the  imposing  of  a  tax  pursuant  to  the  first  section, 
shall  give  notice,  &c.,  cannot  restrain  the  board  of  super- 
visors from  acting  on  their  own  motion,  in  raising  money 
for  the  necessary  repair  of  a  bridge  which  is  a  charge  on  the 
county. 

The  relators  are  right,  so  far  as  they  complain  of  the  resolu- 
tion which  makes  the  $200,  directed  to  be  raised,  a  charore 
on  the  towns  which  they  represent.  The  charge  should  have 
been  on  the  county.  But  there  is  also  another  reason  why 
the  defendants  are  wrong.  If  the  two  towns  had  been  liable 
for  the  repair  of  the  bridge,  the  board  of  supervisors  had  no 
control  over  the  matter,  except  on  the  application  of  the  super- 
visors of  the  two  towns.  {I  R.  S.  592,  §  4.)  The  relators  did 
not  apply  for  a  tax  on  their  towns,  but  for  a  tax  on  the  county. 
And  besides,  the  tax  authorized  by  the  statute  just  referred  to, 
had  been  ordered  at  the  annual  meeting  in  November  pre- 
ceding the  time  of  passing  the  two  resolutions.  The  board 
had  no  authority  under  the  act  of  1838,  because  there  had  been 
no  such  vote  of  the  towns  as  that  act  requires.  {Statutes  of 
1838,  p.  314, }  1,  sub.  6.) 

Although  right  in  this,  the  relators  are  wrong  in  the  oth- 
er blanch  of  their  case.  They  attempt  to  separate  the  first 
and  second  resolutions  passed  by  the  supervisors;  and  they 
treat  the  form^^r  as  though  it  were  a  resolve  to  raise  $200 
on  the  countp,  for  the  repair  of  the  bridge.  Although  there 
were  two  resolutions,  only  one  measure  was  agreed  on  by 
the  board,  and  that  was  to  raise  $200  on  the  two  towns. 
By  treating  the  resolutions  as  independent  propositions,  the 
board  is  made  to  speak  a  language  directly  the  reverse  of 
its  intention.  The  alternative  writ  does  not  call  on  the 
board,  in  general  terms,  to  cause  the  bridge  to  be  repaired 
as  a  county  charge;  but,  in  effect,  it  requires  the  board  to 
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\he  List  lojclution,  and  raise  the  particular  sum  of  mo- 
ney mentioned  in  it.  This  the  relators  had  no  right  to  ask. 
The  command  of  this  part  of  the  writ  should  not  have  gone 
beyond  putting  the  defendants  in  motion.  After  requiring 
them  to  repair,  as  a  county  charge,  it  should  have  been  left  to 
them  to  determine  how  aiuch  money  should  be  raised  for  that 
purpose. 

As  the  writ  demands  tivj  much,  I  think  there  should  be  judg- 
ment for  the  defendants.  We  cannot  very  well  separate,  and 
give  judgment  for  the  relavou  as  to  a  part  of  the  requirement 
of  the  writ,  and  for  the  defendants  as  to  the  residue.  As  to  tho 
thing  required  to  be  done,  the  peremptory  writ,  when  award- 
ed, should  follow  the  altemati>^e  mandamus.  I  do  not  think 
it  important  to  inquire  whether  th^re  are  any  exceptions  to  this 
rule.  The  parties  on  both  sides  vre  public  officers,  who  im- 
doubtedly  intend  to  do  their  duty.  They  have  come  here  not 
80  much  for  victory,  as  to  settle  an  h  >nest  difference  of  opinion 
as  to  where  the  burden  lies  of  repairing  this  bridge.  On  learn- 
ing our  opinion,  it  may  be  presumed  that  the  board  of  supervi- 
sors, without  any  coercive  measures,  will  retrace  its  steps  as  to 
charging  this  burden  upon  the  two  towni',  and  talce  the  proper 
measures  for  repairing  the  bridge  at  the  expense  of  the  countJ^ 
14  however,  they  should  not  do  so,  there  will  be  a  remedy ;  but 
whether  by  mandamtiSj  or  by  indictment  against  the;  county, 
we  need  not  now  consider. 

This  is  a  very  proper  case  for  exercising  the  discretion  whic^i 
has  bcej  vested  in  us  of  denying  costs. 

Judfifment  for  defendants  but  wit[it>jt  c<)«to. 
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Lke  and  others  vs.  Clark,  impleaded  with  Pannenter  &  Green. 

p.,  together  with  C.  &  G.,  his  sureties,  ^ve  a  bond  to  the  plaintifis,  which,  aftci 
vociting  a  written  contract  of  P.  and  the  plaintiffs  with  B.,  and  that  the  plaintitA 
and  P.  jointly  owed  B.  a  sum  of  money  thereon,  was  conditioned  (hat  P.  should 
pay  that  money,  or  save  the  plaintifb  harrolessj  Slc  Afterward,  B.  sued  P.  and 
the  plaintiffs  for  the  money,  who  put  the  cause  at  issue,  suffered  an  inquest  to  be 
taken  against  them  at  the  circuit ;  and  then  the  plaintiffs,  before  judgment,  set* 
tied  with  B.,  giving  their  negotiable  note  for  the  amount  of  tlie  verdict  and  B.'8 
taxable  costs,  which  he  received  in  full  satisfaction.  Held,  that  P.,  not  only, 
but  the  sureties,  were  liable  on  the  bond  for  the  amount  of  the  recovery  and 
B.'s  taxable  costs. 

Held,  also,  that  the  verdict,  proved  by  the  circuit  roQ  and  clerk*s  minutes  of  trial, 
was  admissible  against  the  sureties,  as  well  as  P.,  to  show  the  amount  of  dam- 
ages ;  and  this,  though  the  sureties  had  no  notice  of  that  suit 

Where  parties,  whether  principal  or  sureties,  stipulate  to  pay  a  third  person,  or  in- 
demnify the  debtor,  a  verdict  against  the  latter,  by  reason  of  their  default,  is  at 
least  prima  facie^  not  to  say  conclusive  evidence  against  them,  without  their  hav<* 
ing  been  notified  of  the  former  suit. 

The  plaintiffs*  negotiable  note,  given  and  accepted  in  full  satisfaction  of  B.'s  le 
oovcry  and  costs,  was  equivalent  to  a  cash  payment  by  them. 

So,  temhle,  had  the  note  not  been  negotiable  in  its  character. 

The  recital  in  the  bond  of  the  contract  with  B.  as  having  been  executed  hf 
him,  was  primary,  and,  it  teema,  conclusive  evidence  against  the  obligees, 
of  B.'s  execution  of  it ;  thus  superseding  the  necessity  of  proving  that  fact, 
in  an  action  against  P.  and  his  sureties  on  the  bond;  and  this,  though  the 
contract,  when  produced,  purported  to  have  been  signed  by  another  as  attor- 
ney for  B. 

Debt  on  bond,  tried  at  the  Rensselaer  circuit,  March  16, 
1840,  before  Cushman,  C.  Judge.  The  bond  bore  date 
April  7th,  1838,  and  was  in  the  penalty  of  $1000,  with  a 
condition  reciting,  that  the  plaintitfs  had,  on  the  day  of  the 
date,  assigned  to  Parmentcr  their  interest  in  a  contract  with 
J.  S.  Beekman,  to  purchase  lot  409  in  the  Paradox  tract,  for 
$337,  on  which  agreement  a  certain  sum  was  due  from  the 
plaintiffs  and  said  Parmenter  jointly;  the  agreement  being 
executed  by  the  said  Reekman  to  the  said  plaintiffs  and  Par- 
menter, and  dated  the  18th  September,  1834.  The  condition 
of  the  bond  then  provided,  that  Parmenter  sh'-uld  pay  dw" 
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sum  remaining  due  to  Beekman,  or  save  the  plainti&  harm* 
less  from  the  said  agreement  Clark  and  Green  were  sure- 
ties for  Parmenter  in  the  bond;  but  Clark  alone  defended 
this  suit. 

After  proof  of  the  bond,  the  plaintiffs'  counsel  offered 
in  evidence  the  circuit  roll  and  clerk's  minutes  of  trial, 
showing  a  verdict,  on  inquest  taken  at  the  Rensselaer  cir- 
cuit, March  I9th,  1839,  in  a  suit  by  Beekman  against  the 
plaintifis  and  Parmenter,  on  a  certain  sealed  instrument  af- 
terwards given  in  evidence.  The  damages  in  that  suit  were 
assessed  at  $728,67.  The  evidence  was  objected  to  as  not 
admissible  or  competent  to  show  the  amount  of  damages,  but 
was  received. 

The  plaintifis'  counsel  then  produced  and  offered  an  agree- 
ment, corresponding  with  that  recited  in  the  bond,  signed  and 
sealed  by  the  plaintiffs  and  Parmenter ;  but  the  form  of  signa* 
lure  for  Beekman  was,  "  John  S.  Beekman,  by  his  attorney, 
George  Webster,  [l.  s.]"  Proof  of  its  execution  by  the  now 
plaintiffs  and  Parmenter  was  given,  and  the  signature  of  Web- 
ster was  proved,  but  his  authority  to  execute  was  not  shown ; 
and  for  want  of  this,  the  defendants'  counsel  objected,  but  the 
objection  was  overruled. 

The  plaintiffs'  counsel  then  offered  in  evidence  a  taxed  bill 
of  Beekman's  costs,  in  the  suit  against  them  and  Parmenter. 
The  testimony  was  objected  to  as  inadmissible  against  Clark^ 
but  received. 

It  appeared  that  the  now  plaintiffs  had  settled  the  verdict  in 
favor  of  Beekman,  and  the  said  costs,  by  giving  their  negotia- 
ble promissory  note  to  Beekman's  attorney,  who,  with  the  as- 
sent of  Beekman,  received  the  same  in  full  satisfaction ;  and 
this  was  done  before  judgment.  In  that  suit,  no  proof  of  the 
execution  of  the  agreement  by  Beekman  was  given,  except  evi- 
dence of  the  handwriting  of  Webster. 

The  defendants'  counsel  moved  lor  a  nonsuit,  on  the  fol- 
!owing  grounds :  1.  That  there  was  no  proof  of  the  plain- 
tsfl&  having  paid  any  money  on  the  Beekman  contract; 
2.   That  there  was  no  proof  that  the  defendant  Clark  had 
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notice  oF  the  suit  by  Beekman ;  3.  That  Clark,  being  a  surety 
was  merely  bound  to  save  the  plaintiffs  harmless ;  or,  at  most, 
was  liable  for  nominal  damages  only,  till  something  was  actual- 
ly f^id ;  4.  That  Clark  had  no  notice  of  the  former  suit,  nor 
had  the  plaintiffs  defended  it,  but  sufifered  a  verdict  to  pass  on 
insufficient  proof. 

The  motion  was  denied — the  judge  deciding  that  the  plain- 
tifis  were  entitled  to  their  verdict  for  the  said  damages  recove^ 
dd,  and  Beekman 's  costs.    Verdict  accordingly. 

The  defendants'  counsel  having  excepted  to  the  above  de- 
cisions, respectively,  now  moved  for  a  new  trial  on  a  bill  of  ex* 
ceptions. 

S.  Stevens^  for  plaintiff. 

X  Pearson^  for  defendants. 

By  the  Courts  Cowen,  J.  There  can  be  no  doubt  that  the 
proof  of  tlie  verdict  was  admissible,  to  show  the  amount  of 
damages.  The  suit  was  stopped  at  that  stage  by  the  now 
plaintiffs  giving  their  note  for  the  amount,  which  was  taken  in 
full  satisfaction  and  discharge.  A  negotiable  note  so  given  and 
accepted,  is  equivalent  to  the  payment  of  cash.  So  it  would 
now  probably  be  holden  of  a  note  not  negotiable ;  but  no  ob- 
jection was  taken  on  this  distinction. 

The  defendants  were  estopped  to  deny  that  Beekman  executed 
the  agreement  by  Webster,  his  attorney.  The  agreement  was 
definitely  recited  in  the  bond  as  having  been  executed  by  him ; 
and  such  a  recital  is  primary  proof  of  the  verity  of  the  agreement 
as  against  the  defendants.  It  also  shows  that  the  now  plaintiffi 
properly  suffered  the  verdict  in  the  former  suit  to  pass  against 
them. 

No  notice  of  the  former  suit  was  necessary.,  Tlie  condi- 
tion of  the  bond  was  to  pay,  or  save  the  plaintifiis  harmless. 
Where  parties,  principals  or  sureties,  stipulate  for  an  m- 
demnity  in  this  form,  a  verdict  recovered  by  reason  of  their 
default,  is  at  leist  prima  facie^  not  to  say  conclusive  evi 
dsnce  a<minst  tlem,  though  they  had   no  notice.      {Duffield 
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?.  Scott,  3  T.  R.  374.)  Evidence  respecting  the  suit  ^vas  not 
necessary,  except  for  the  purpose  of  recovermg  the  costs.  The 
de&ult  of  the  defendants  in  not  making  payment,  and  actual 
payment  by  the  plaintiffs,  were  otherwise  proved. 

1  do  not  go  over  the  cases  which  sustain  the  views  we 
take ;  they  were  cited  in  the  course  of  the  argument.  Duffield 
V.  Socit  is  full  to  the  merits  of  the  plaintiffs'  claim ;  and  the 
technical  questiqiis  are  of  common  occurrence,  and  perfectly 
well  settled 

New  trial  denied. 


RosENSTEiN  and  others  vs.  Sammons,  sherifl^  &c. 

Heldf  that  a  Boit  may  be  maintained  by  the  sheriff  upon  a  bail  bond  taken  by  him 
pnraDant  to  the  revised  statutes,  on  an  arrest,  and  nominal  damages,  at  leasts 
recovered,  even  though  special  bail  in  the  original  action  was  put  in  before  tlie 
■beriff  sued ;  the  defendant  being  in  default  for  not  appearing  according  to  the 
eondition  of  the  bond,  and  the  sheriff  having  been  subjected  to  the  costs  of  an 
attachment  for  not  bringing  in  the  body :  and  this,  without  the  sheriff  having 
actually  paid  the  coats,  or  put  in  bail  in  the  original  suit,  or  been  subjected  to 
any  further  liability. 

Error  from  the  Montgomery  common  pleas.  The  action 
below  was  debt  on  a  bail  bond  given  to  the  plaintiff  below, 
sheriff,  &c.  upon  the  arrest  of  Rosenstein  in  virtue  of  a  ca- 
pias  ad  respondendum  issued  out  of  said  court,  returna- 
ble in  September  term,  1839.  The  bond  was  in  the  form 
required  by  the  revised  statutes.  Rosenstein  did  not  appeal 
in  the  original  action  within  the  time  required  by  the  bond; 
but  in  December  term  after,  he  caused  his  appearance  to  b6 
entered,  and  notice  thereof  given.  Before  this  was  done, 
however,  proceedings  had  been  taken  against  the  sheriff  for 
not  bringing  in  the  body,  and  an  attachment  awarded,  the 
costs  upon  which  he  had  promised  to  pay.  He  had  not  pui 
in  special  bail,  nor  actually  paid  any  thing  in  the  original 
srait;  nor  had  any  proceedings  been  taken   to  subject  him 
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to  liability,  beyond  those  above  mentionecL  This  suit  was  not 
commenced  until  after  Rosenstein  had  put  in  special  bail,  &c. 
These  facts  all  appearing  before  the  plaintiff  below  rested 
his  case,  the  defendants  below  moved  for  a  nonsuit,  on  the 
grounds — 1.  That  the  action  would  not  lie  after  an  appear- 
ance in  the  original  suit ;  and  2.  That  the  plaintiff  below  had 
not  shown  himself  actually  damnified  by  the  payment  of  any 
thing  in  that  suit.  The  court  overruled  the  /notion,  to  which 
the  defendants  below  excepted ;  and  a  verdict  passed  against 
them  for  $500  debt,  and  damages  $11,46,  being  the  amount  of 
the  costs  for  obtaining  the  attachment.  After  judgment,  the 
defendants  below  sued  out  a  writ  of  error. 

N,  Hill,  jun.  for  the  plaintiffs  in  error,  relied  principally 
upon  Matthison  v.  Forbus,  ^c.  (19  John,  R.  292.) 

X  A.  Spencer,  contra. 

Bf/  the  Court,  Bronson,  J.  The  case  of  Matthison  v.  For 
bus,  ^c.  (19  John.  R.  292,)  is  not  applicable  to  cases  arisin]^ 
since  1830.  (2  R.  S.  349,  §  16.)  The  defendant  in  the  origi 
nal  action  not  only  neglected  to  appear,  by  putting  in  bail  with 
m  the  proper  time,  but  the  sheriff  was  ruled  and  an  attachment 
against  him  had  been  ordered,  before  bail  was  put  in ;  the  costs 
of  which  proceeding  the  sheriff  had  become  liable  for  and  had 
promised  to  pay.  It  is  impossible  to  deny  that  there  had  been 
a  breach  of  the  condition  of  the  bond,  for  which  the  sheriff  was 
entitled  to  recover  nominal  damages,  at  least ;  and  that  is  all 
that  was  involved  in  denying  the  motion  for  a  nonsuit  There 
b  no  exception  upon  any  othe  point. 

Judgment  affirmed. 
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Whitney  vs.  Crim. 

Much  greater  latitude  ia  allowed  in  pleadings  before  justices  of  the  peace,  than 
in  courts  of  record ;  especially  in  cases  where  the  objection  was  not  taken  at 
the  proper  time. 

Independently  of  the  case  of  Lovett  v.  PelU  (22  Wendellf  369,)  the  misjoinder  of 
counts  in  a  jtittice^e  court,  is  not  a  fatal  defect,  no  objection  being  interposed 
until  after  verdict. 

Where  W.,  a  party  to  a  suit  before  a  justice  of  the  peace,  after  the  jury  had 
retired  to  deliberate,  told  the  justice  in  the  presence  of  the  other  party,  that 
the  jury  wished  to  see  him,  whereupon  he  entered  the  jury  room  alone,  but 
held  no  conversation  with  them  respecting  the  merits  of  the  case ;  keld,  that 
what  W.  said  to  the  jostice,  amounted  to  little,  if  any  thing,  short  of  an  express 
consent ;  and  the  judgment  having  been  against  W.,  the  court  refused  to  inter* 
fere  with  it 

The  case  of  Taylor  v.  Beisfard,  (13  John,  R,  487,)  is  an  extreme  one,  and  the 
court  will  not  go  beyond  it 

Where,  after  a  jury  had  retired  to  deliberate,  they  came  into  court,  and  requested 
the  justice  to  read  over  the  testimony  of  a  certain  witness,  which  he  did,  but 
ciiwing  to  his  not  having  taken  down  all  the  witness  said,  a  part  of  it,  only  re* 
rootely  relating  to  the  merits,  was  not  mentioned  to  the  jury ;  held,  that  neithei 
party  having  called  the  justice's  attention  to  the  omission  at  the  time,  it  was  not 
a  grround  for  reversing  the  judgment,  especially  as  there  was  no  reason  to  suppose 
that  the  omission  was  mtentional. 

I  here  being  mme  evidence  to  sustain  the  finding  of  a  jury  in  a  justice's  court,  on 
a  question  of  fact,  the  court  cannot  interfere  with  it,  though  they  believe  the 
jury  erred. 

On  error  from  the  Herkimer  C.  P.  Crim  sued  Whitney 
before  a  justice  of  the  peace,  and  declared  against  him  for 
A  breach  of  warraiity  of  a  horse,  which  he  had  of  Whitney, 
tnd  also  for  fraiid  in  the  purchase.  Whitney  pleaded  the 
general  issue ;  and  the  cause  was  tried  by  a  jury.  There 
was  same  evidence  given  tending  to  show  that,  upon  the 
facts,  Crim  ought  to  recover,  though  the  preponderance  was 
in  favor  of  Whitney.  After  the  testimony  r/as  closed,  and 
the  jury  had  retired  to  deliberate,  Whitney,  the  defendant, 
told  the  justice  that  the  jury  wished  to  see  him  ;  whereupon 
botli  parties  being  present,  and  neither  objecting,  he  enter- 
ed the  jury  room  alone.  Wh\le  in  there,  the  jury,  as  the 
return  stated,  wanted  to  be  discharged  becauae  they  could 
not  a^iee;    but  this  the  justice  refused,  telling   thcni  tliev 
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miist  make  a  further  effort.  Some  of  the  jury  then  said  there 
was  a  portion  of  the  testimony  they  did  not  understand  alikoi 
and  wished  it  read  over  to  them.  The  justice  thereupon  left 
the  jury  room,  and  notified  the  parties  of  the  request,  to 
which  Crim  replied,  that  the  jury  must  come  into  court 
The  jury  then  came  in,  and  repeated  their  request  as  to 
reading  the  testimony,  specifying  that  of  one  Getman,  a  wit- 
ness for  Whitney,  as  the  part  about  which  they  differed. 
The  justice  then  read  Oetman's  testimony  from  his  minutes; 
but  having  omitted  to  take  down  a  part  of  the  witness'  state- 
ment, it  was  not  mentioned  with  the  rest  to  tlie  jury.  The 
j)art  omitted  was,  however,  only  very  slightly  material,  if  at 
all.  Neither  party  called  the  justice's  attention  to  it  at  the 
time;  nor  was  there  any  thing  in  the  circumstances  tending 
to  show  that  the  justice  intentionally  suppressed  it  The  jury, 
after  some  further  deliberation,  rendered  a  verdict  in  favor  of 
Grim  for  $20  damages,  on  which  the  justice  rendered  judg 
nient  The  common  pleas  of  Herkimer,  on  certiorari,  affirmed 
the  judgment ;  and  Whitney  sued  out  a  writ  of  error. 

Q,  B.  Jiiddf  for  the  plaintiff  in  error. 

E.  Graves^  for  the  defendant  in  error. 

By  the  Court,  Bronson,  J.  Independent  of  the  case  oi 
Lovett  v.  Pell,  (22  Wendelly  369,)  which  I  feel  unwilling  to 
follow  as  a  precedent,  the  misjoinder  of  coimts  in  a  justMs 
court  will  not  be  a  fatal  defect  after  the  verdict  Much  great- 
er latitude  is  allowed  in  pleadings  before  justices,  than  in 
courts  of  record — especially  in  cases  where  the  objection  is  not 
taken  at  the  proper  time. 

What  Whitney,  the  defendant  in  the  court  below,  said 
to  the  justice,  respecting  the  wish  of  the  jury  to  see  him, 
amounted  to  little,  if  any  tiling,  short  of  an  express  con 
sent  that  the  justice  should  go  into  the  jury  room,  and  he 
ought  not  now  to  complain  of  that  act  Taylor  v.  Bets- 
ford.  (13  John.  R,  487,)  is  an  extreme  case,  and  we  ought 
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not  to  go  beyond  it.    This  case  is  disting^uishable  from  that,  and 
w^  think  the  defendant's  objection  should  not  prevail. 

ITie  justice  read  the  testimony  of  Getman,  on  the  request  of 
thn  jury,  as  he  had  it  on  his  minutes.  There  is  no  groimd  for 
allying  that  he  intentionally  left  out  a  part  of  it;  and  the  de- 
fendant, though  present,  did  not  call  the  attention  of  the  justice 
to  the  fact  that  the  evidence,  as  read,  was  not  complete.  I 
think  the  judgment  should  not  be  reversed  merely  because  the 
justice  had  taken,  and  consequently  read,  an  imperfect  state- 
ment of  the  testimony — especially  where  there  is  no  ground  fr 
saying  a  wrong  was  intended,  and  when  the  defendant  did  not 
attempt  to  correct  the  mistake  at  the  proper  time. 

On  the  merits,  there  is  no  reason  for  saying  that  the  jury 
erred  in  finding  a  verdict  for  the  plaintiff;  but  it  is  a  case  where 
there  was  some  evidence  to  support  the  verdict,  and  we  cannot, 
tlierefore,  interfere  upon  certiorari.  The  decision  of  the  jiiry  is 
final.    ri6  Wendell,  490.    18  id.  141.) 


Judgment  affirmed. 


Ratclifp  vs.  Wales. 

In  an  actioii  for  aim,  eon.  with  the  plaintiff's  wife,  held,  that  after  a  divoroe  m 
vinculo  matrimonii,  she  was  a  competent  witness  for  the  husband  to  prove  thfi 
ehai^  laid. 

But  a  wife  is  genenillj  incompetent,  even  after  divorce,  to  testify  against  the  hus- 
band, as  to  facts  oceurring  during  the  continuance  of  the  marriage,  and  which 
might  affect  the  husband  either  in  his  pecuniary  interest  or  character. 

Otherwise,  semble,  as  to  facts  occurring  after  divorce. 

It  kSases  of  bastardy  involving  the  adultery  of  the  wife,  she  is  incompetent  to  pmra 
ixm  access  of  her  husbond ;  but  from  necessity  she  is  admitted  to  prove  the  crim- 
inal intercourse. 

Action  for  t^riminal  conversation  with  the  plaintiff's 
wife,  tried  at  the  Sullivan  circuit,  in  June,  1838,  before 
BcjGOLES,  C.  Judge.  The  plaintiff,  after  showing  a  di- 
Torce  a  vinculo  matrimonii,  called  his  former  wife  to 
prore   the  adultery  with  the  defendant,   for  which  the 
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tion  was  brought.  The  defendant  objected  that  she  was  in 
competent  to  prove  any  fact  which  took  place  while  she  wa« 
the  plaintiff's  wife.  The  judge  overruled  the  objection,  and 
the  defendant  excepted.  The  wife  was  sworn  and  proved  tlie 
adultery,  and  the  plaintiff  had  a  verdict.  The  defendant  moves 
for  a  new  trial  on  a  bill  of  exceptions. 

/  A.  Spencer^  for  defendant 

» 

H.  G.  Wisner,  for  plaintiff. 

By  the  Courij  Bronson,  J.  For  the  purpose  of  promoting 
a  perfect  union  of  interests,  and  securing  mutual  confidence 
b(itween  husband  and  wife,  the  courts  have  generally  reftised 
to  admit  the  wife,  as  a  witness  against  the  husband,  even  after 
the  marriage  contract  was  at  an  end,  when  she  was  called  to 
speak  of  any  matter  which  happened  during  the  continuance 
of  the  marriage,  and  which  might  affect  the  husband  either  in 
his  pecuniary  interest  or  character.  In  Monroe  v.  Tvnsleton^ 
{Peake's  Ev.  {Norris)  Append.  29,  also  now  reported  in 
Peake^s  Add.  Cos.  219,)  the  action  was  assumpsit,  and  Mrs. 
Sandon  was  called  to  prove  the  defendant's  promise ;  but  it  ap- 
pearing that  she  was  the  wife  of  the  defendant  at  the  time 
the  contract  was  made,  she  was  rejected,  although  she  had 
since  been  divorced  by  act  of  parliament.  Lord  Alvanloy 
said,  to  prove  any  fact  arising  after  the  divorce,  this  lady  is  a 
competent  witness,  but  not  to  prove  a  contract  or  any  thing 
else  which  happened  during  coverture.  She  was  at  that  time 
bound  to  secrecy ;  what  she  did  might  be  in  consequence  of 
the  trust  and  confidence  reposed  in  her  by  her  husband,  and 
miserable  indeed  would  the  condition  of  a  husband  be,  if  when 
a  woman  is  divorced  from  him,  perhaps  for  her  own  mis- 
conduct, all  the  occurrences  of  his  life,  entrusted  to  her  while 
the  most  perfect  and  unbounded  confidence  existed  between 
them,  should  be  divulged  in  a  court  of  justice.  He  added, 
it  never  shall  be  endured  that  the  confidence  which  die 
bw  hx\s  created  while  the  parties  remained  in  the  most  in- 
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tixate  of  all  relations,  shall  be  broken,  whenever  by  Ihe  rnis- 
conduct  of  one  party,  that  relation  has  been  dissolved.  In 
Dnker^  executor^  v.  Hosier^  {Ryan  ^  M,  198,)  the  widow  of 
the  testator  was  called  by  the  defendant  to  prove  facts  going  to 
defeat  the  action,  and  her  evidence  was  rejected  on  the  authori- 
ty of  Monroe  v.  Twisclton.  Best,  Ch.  J.,  said  he  was  satisfied 
with  ilie  propriety  of  that  decision,  and  thought  the  hfippiness 
of  the  marriaj^e  state  required  that  the  confidence  between 
nan  ancf  wife  should  be  kept  forever  inviolable.  In  another 
ii3si  prius  case  tried  the  same  year,  before  Abbot,  Ch.  J.,  and 
involving  the  same  principle,  the  widow  was  admitted.  {Be- 
veridge  v.  Mlnier,  1  Car,  ^  Payne,  364.)  The  case  of  Mon- 
roe V.  TwiseiSon,  seems  not  to  have  been  mentioned,  and  the 
:hief  justice  put  the  admission  of  the  witness  on  the  ground 
that  she  appeared  against  her  own  interest.  {See  Aveson  v. 
Ld.  Kinnairdj  6  East,  188,  and  192,  193,  remarks  of  Lord 
EUenborough  upon  the  case  of  Monroe  v.  Twiseiton.)  In 
Slate  V.  /.  N.  B.,  (1  Tyler's  (F/.)  R.  36,)  the  wife  who  had 
Dcen  divorced  a  vinculo  matrimonii,  was  admitted  as  a  wit- 
aess  to  prove  a  forgery  committed  by  the  husband  during  the 
coverture.  But  that  case  was  expressly  overruled  by  the  same 
court,  in  State  v.  Phelps,  (2  Tyler^s  R.  374.) 

In  the  case  at  bar,  the  witness  was  not  called  against  her 
former  husband,  nor  was  she  asked  to  betray  any  trust  or 
confidence  which  he  had  reposed  in  her  during  the  coverture. 
The  fact  which  she  was  oflTered  to  prove,  did  not  even  come 
to  her  knowledge  in  consequence  of  the  marriage  relatica. 
And  although  she  was  called  by  the  husWid,  yet  as  the  mar- 
riage had  been  dissolved,  she  had  no  interest  to  speak  in  his 
favor.  I  see  no  principle  on  which  the  testimony  could  have 
been  rejected. 

In  bastardy  cases,  where  the  mother  is  a  married  woman, 
It  has  been  uniformly  held,  that  the  wife  was  not  a  compe- 
tent witness  to  prove  tlje  non-access  of  the  husband ;  bu* 
fmm  the  necessity  of  the  thing,  she  has  been  constantly  ad- 
mitted to  prove  the  criminal  intercourse  by  which  the  chilc: 
was  begotten.    {The  King  v.  Reading,  Cos.  Temp.  Hardvx 

ToL.  L  9 
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7 J,  The  Kbig  v.  Inhabitants  of  Bedell^  Andr,  8.  7%i 
Aing*  V.  l#«i^<?,  8  East^  193.  7%c  ^iw^^  v.  Inhabitants  of 
Kea,  11  tc(.  132.  See  also  Goodright  v.  Moss^  Cowp,  594 ; 
Canton  v.  Bcntley,  11  ilfo^^.  iZ.  441.)  If  the  wife  was  prop- 
erly admitted,  in  these  cases,  to  prove  her  criminal  intercourse 
with  the  defendant,  and  that  too,  when  called  without  the  con- 
sent of  the  husband,  I  do  not  see  how  she  could  properly  Ix 
rejected  here,  where  she  was  called  to  prove  the  same  fact,  am 

with  the  assent  of  the  husband. 

New  trial  denied. 


Glover  vs.  Tuck,  Ewen,  T.  B.  Bunker  and  C.  Bunker 

C!ovcnant  by  the  defendants  to  honor  the  plaintiff's  drafts  on  them,  to  a  giTcn 
amount,  and  authorizing  him,  with  the  funds  thua  raiaed^  to  purchase  a  steam 
engine,  dec.  to  be  used  in  a  common  enterprise,  thej  moreover  to  defray  his  ne- 
eeuttry  expentet  incurred  in  preparing  for,  and  prosecuting  the  enterprise: 
Breach,  that  the  defendants  did  not  honor  &c.  a  drail  drawn  by  the  plaintiffs, 
with  the  consent  of  the  defendants,  on  one  of  them,  who  accepted  it:  Held,  not 
ft  sufficient  breach  —the  defendants  being  only  bound  to  honor  drafts  when  drawn 
on  all. 

Held,  also,  that  a  breach  alleging  a  refusal  to  provide  funds  aftoT  rnnjiest,  Sec,  for 
the  purpose  of  a  steam  engine,  was  bad ;  there  being  no  covenant  to  provide 
funds  for  that  purpose  independently  of  the  drafts. 

Bat  a  breach  was  held  well  assigned,  which  alleged  a  refusal,  after  request,  &c.  to 
defray  expenses  of  the  plaintiff  necesBorUy  incurred,  the  declaration  showing  fo* 
what  the  expenses  were  incurred,  and  thus,  that  they  were  neeessary  expaaes 
within  the  covenant. 

• 

Demurrer  to  deeid.ation.  The  action  was  covenant,  on 
/articles  executed  by  all  the  parties,  whereby  they  covenanted, 
lach  with  all  the  rest,  to  pay  their  proportion  of  the  expense, 
loeedful  and  incidental  to  the  erection  of  a  steam  saw-mill  in 
Vlichigaii^  and  such  sums  as  might  be  required  for  fixtures,  &c. 

The  defendants  covenanted  to  honor  the  plaintiff  ^s  drafts 
Hf  t/iemj  to  be  made  from  time  to  time,  as  his  contracts  and 
*ne  execution  of  the  proposed  plan  might  require,  to  an 
tiJiouut  not  exca  ding  $8000;  and  that  he  might,  with  the 
funds  io  be  thus  raisp.d^  procure  a  steam  enojine,  &c. ;  ai»d 
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Uiey  covenanted,  also,  to  defray  the  plaintiff ^s  necessary  ex 
pensesy  and  to  advance  his  proportional  part  of  the  common 
outlay. 

The  averments  in  the  first  count  were,  that,  with  the  consent 
0/  the  defendants,  a  certain  draft  was  dravm  by  the  plain- 
tiff upon  and  accepted  by  said  Ewen^  (describing  it,)  as  the 
means  of  providing,  in  part,  funds  to  be  applied  to  the  pur- 
poses mentioned  in  said  agreement.     That  it  was  customary 
to  pay  in  advance  for  steam  engines  at  the  time  of  the  con- 
tract ;  and  that  in  this  case,  the  advance  would  have  exceeded 
$500,  of  all  which,  &c.,  (special  notice.)     That  the  plaintiff 
was  ready  and  could  have  entered  into  a  suitable  contract, 
dec.  had  he  been  furnished  with  funds ;   and  he  endeavored 
to  raise  them  on  the  draft,  but  could  not,  of  all  which,  &c., 
(special  notice,)  and  he  requested  the  defendants  to  provide 
the  necessary  funds  to  etiable  him  to  enter  into  such  contract. 
That  in  travelling  to  and  remaining  at  various  places,  upon 
and  in  tlie  transaction  of  said  business  as  aforesaid,  he  neces- 
sarily incurred  divers  expenses  for  travel,  meat,  drink,  lodg- 
ing, washing,  and  in  postage,  and  continued  to  incur,  &c. ; 
and  on,  &c.  gave  notice  to  the  defendants,  and  requested  them 
to  furnish  him  with  $500  to  defray  such  expenses ;  that  the 
defendants  refused,  and,  by  reason  thereof,  the  plaintiff  was 
put  to  additional  expense.    That  he  gave  a  particular  account 
of  his   expenses,  so  necessarily  incurred  by  him  under  the 
agreement  aforesaid,  in  travel,  &c.  and  whilst  he  was  engaged, 
dw;.  and  was  necessarily  employed  and  detained  in  and  about 
the  said  business  as  aforesaid—'amounting  to  $457,11.    Yet 
the  defendants,  not  regarding,  ifcc.  did  not  nor  would  honor, 
or  cause  to  be  honored,  said  draft,  by  paying,  ^c.  the  whole 
jr  any  part,  ^c.  though  it  was  presented,  [showing  how,]  but 
suffered  it  to  be  dishonored  and  protested;  and  did  not  nor 
would,  in  any  manner,  provide  said  plaintiff  with  funds  ;  and 
did   not  nor  would  defray  the  necessary  expenses  of  said 
plaintifff  or  any  part  thereof 

The  second  count  was  on  the  same  articles,  but  confined 
itself  to  a  breach  in  the  non-payment  of  eoppanses  necessa 
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rily  incurred  by  the  plaintiff,  in  prosecuting  the  business  or. 
his  part.  The  manner  in  which  they  were  incurred,  wac  sel 
forth  with  great  particularity.  They  were  averred  to  have  I  een 
incurred  for  the  purposes  of  the  agreement,  with  special  nc  ice 
to  the  defendants,  and  their  refusal  to  pay. 

Oyer,  and  then  demurrer  to  the  breaches,  severally,  in  et  *i 
count.    Joinder  in  demurrer. 

D.  P.  HcUl,  for  defendanta 

/  Greenwood^  for  plaintiff. 

B]/  the  Courtj  Cowen,  J.  The  first  breach  is  defective 
in  not  averring  that  the  draft  was  drawn  on  all  the  defendants 
That  it  was  drawn  on  one  only,  with  the  consent  of  the  others, 
perhaps  may,  or  may  not,  according  to  the  circumstances, 
amount,  on  the  evidence,  in  legal  effect,  to  the  same  thing. 
This,  however,  does  not  excuse  the  plaintiff  from  averring, 
by  way  of  pleading,  a  compliance  with  the  condition  precedent 
according  to  its  terms,  lie  might,  perhaps,  have  sustained 
himself  against  a  general  demurrer,  by  detailing  facts  amount- 
ing argumentatively  to  the  same  thing.  Here  he  has  not, 
I  think,  done  even  that ;  but  it  is  enough,  that  the  defect  is 
pointed  out  by  a  special  demurrer.  We  held,  when  the 
cause  was  before  us  on  the  first  demurrer,  that  the  presentation 
of  a  draft  w^as  a  condition  precedent ;  and  that  the  condition 
must  be  complied  with,  before  the  defendants  could  be  sued 
for  a  default  in  not  fulfilling  their  covenant  to  pay.  {See  24 
Wend.  153.)  The  covenant  is  to  honor  draAs  on  all  the  de- 
fendants. 

There  is  some  difficulty  in  making  out  what  is  called  a 
second  breach  in  the  first  count,  to  be  such.  It  is  simply 
that  the  defendants  did  not  nor  would  furnish  the  plaintiff 
with  funds.  Looking  at  the  context,  however,  I  presume 
it  means,  funds  to  purchase  a  steam  engine,  which  the  plain- 
tiff says  before,  in  hLs  declaration,  he  had  requested  of  the 
defenflants.     There  is  no  covenant  t6  furnish  such  fund% 
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independently  of  the  drafts ;  but  a  mere  autRority  to  lay  out 
fiznds  in  the  purchase  of  the  engine,  when  furnished  by  the 
drafts.    This  demurrer  is,  therefore,  well  taken. 

The  demurrer  to  the  third  breach  in  the  first  count,  and  the 
demurrer  to  the  second  count,  are  neither  of  them  well  taken. 
They  both  go  on  the  ground,  that  the  plaintiff  has  not  averred 
that  he  incurred  necessary  expenses^  but  merely  that  he  ne- 
cessarily  incurred  the  expenses.  This  is  a  difference  on 
words  which  are  equivalent.  The  averment  is  full,  that  the 
expenses  were  incurred  within  the  terms  of  the  contract,  show- 
ing their  character  with  a  particularity  quite  sufficient,  and  full 
nc'tice  to  the  defendants,  with  due  requests. 

^he  first  two  demurrers  are  allowed ;  the  last  two  overruled. 

Judgment  accordingly. 


West  vs.  Stanley. 


Matter  of  defeuce  in  a  jaBtice*s  court  arising  after  iasue  joined,  (&  g.  a  submission 
of  the  subject  in  oontioversy  to  arbitrators,  followed  by  an  award,)  maj  be  plead- 
ed therein  pai»  darrein  continuance. 

Pleadings  in  justices*  eouris  are  not  required  to  be  stiietly  formal,  no  objectxm  bar- 
ing been  there  interposed  to  them  on  that  ground. 

A  submisaion  to  arbitrators  of  the  subject  matter  of  a  pending  suit,  and  an  award 
thereon,  puis  an  end  to  the  suit ;  and  the  plaintiff's  remedy  afterward  is  on  the 
award. 

Though  a  judge  at  the  circuit  may  receive  a  plea  paia  darrein  continuance,  without 
proof  of  its  truth ;  yet,  if  seems,  he  should  reject  it,  unless  verified  in  some  way. 

Where,  on  tendering  a  plea  puia  darrein  continuance  to  a  justice,  the  defendant 
offered  to  verify  it  by  affidavit,  and  it  was  rejected  on  the  ground  that  picas  of 
that  nature  could  ndt  be  received  in  a  justice's  court ;  held,  that  the  justice  erred, 
and  the  judgment  should  be  reversed,  though  no  affidavit  was,  in  fact,  made. 

On  error  from  the  Onondaga  C.  P.  Stanley  sued  West 
in  assumpsit,  before  a  justice,  and  after  issue  joined,  the 
cause  Avas  adjourned.  On  the  adjourjed  day  the  parties 
appeared,  and  after  a  jury  had  been  empanneled  to  try  the 
canse,  the  defendant  offered  a  plea,  withdrawing  his  formei 
pk^as,  and  alleging  that  the   parties,  since  the  adjournment 
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had  submitted  th'3  matters  in  controyersy  in  the  suit  to  arbitiar> 
tion,  and  that  the  arbitrators  had  awarded  that  the  defendant 
should  pay  the  plaintiff  ^8,16,  which  sum  the  defendant  had 
tendered,  and  was  still  ready  to  pay  the  plaintiff.  The  de- 
fendant, on  tendering  the  plea,  offered  to  make  affidavit  of  its 
truth,  and  to  consent  to  an  adjournment  of  the  cause  if  the 
plaintiff  desired  it.  The  justice  overruled  the  plea.  The  cause 
proceeded,  and  the  jury  found  a  verdict  for  the  plaintiff  for  $25, 
on  which  the  justice  gave  judgment.  On  certiorari^  the  C.  P. 
affirmed  the  judgment,  and  the  defendant  now  brings  error. 

E,  Forman^  for  the  plaintiff  in  error. 

B,  D.  Noson^  for  the  defendant  in  error. 

Bf/  the  Court,  Bronson,  J.  The  justice  seems  to  have  pro- 
ceeded on  the  ground  that  a  plea  puis  darrein  continuance 
could  not  be  received  in  his  court ;  but  in  that  I  think  he  was 
mistaken.  True,  issue  must,  in  general,  be  joined  in  justices' 
courts,  at  the  time  of  the  first  appearance  of  the  parties.  (2  i2. 
S,  233,  §  47.)  But  it  was  not  iiltended  by  that  provision  to 
preclude  the  defendant  from  setting  up  matter  of  defence  ari- 
sing, as  in  this  case,  after  the  usual  issue  had  been  joined. 

Pleadings  in  justices'  courts  are  not  required  to  be  very  for- 
mal ;  and  this  plea  was  good  in  substance.  If  there  had  been 
a  submission  of  the  matters  in  controversy  in  the  suit  to  arbitra- 
tion, the  suit  itself  was  at  an  end.  The  plaintiff's  remedy  was 
( n  the  award. 

A  judge  may,  it  seems,  receive  a  plea  puis  at  the  circuit,  with- 
out proof  of  its  truth,  {Bancker  v.  Ash,  9  John.  250 ;)  though 
he  may,  and  I  think  always  should  reject  a  plea  which  is  not  in 
some  way  verified.  Although  the  defendant  did  not  actually 
make  an  affidavit,  he  offered  to  do  so;  and  as  I  understand 
the  return,  the  plea  was  not  rejected  because  the  affidavit  was 
not  made,  but  because  the  plea  itself  was  not  admissible.  In 
that,  the  justice  erred. 

Judgment  reversed* 
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Frrriss  &  Eaton  vs.  The  North  Am*erican  Fire  Insur- 
ance Company. 

Ao  aet  incorporating  an  insurance  company,  declares,  that  its  policies,  executed  ia 
a  n^iTen  mode,  shall  have  the  like  force  and  effect  as  if  under  the  seal  of  the  cor> 
poration  ;  and  that  covenant  or  etue  may  be  brought  thereon :  Semble^  that  in  a 
«uit  on  such  a  policy,  should  the  plaintiff  declare  expressly  in  covenant,  in  one 
eoont,  and  then  add  another,  so  constrllcted  as  to  leave  it  uncertain  whether  it  is 
in  cose  or  coeenaRf,  tbe  defendant  may  treat  it  as  the  former,  and  demjr  for  mia- 
joinder  of  counts. 

Otherwise,  however,  where  the  declaration  commences  with  the  usual  introductory 
words,  "  in  a  plea  of  a  breach  of  covenant  ;*'  for  they  apply  to  the  whole  dec* 
laration. 

A  demurrer  for  misjoinder  of  counts  must  be  to  the  whole  declaration  ;  the  defect 
cannot  be  reached  under  a  demurrer  to  particular  counts. 

A  condition  of  a  policy  declaring,  that  ail  fraud  or  faUe  awearing  shall  cauH  a 
forfeituro  of  claims  on  the  insurer,  Slc,  relates  solely  to  the  preliminary  proofs  of 
loss  ;  and  in  an  action  on  the  policy,  a  plea  sett'mg  up  fmud,  &c.  without  show* 
ing  that  it  was  committed  in  the  rendition  of  the  preliminary  proofs,  is  bad. 

A  fortiori  is  such  plea  bad,  if  it  do  not  show  that  the  fraud,  d&c.  was  committed  by 
the  insured  or  some  party  in  interest 

Doubtful  phraseology  in  a  pleading,  is  to  be  construed  most  strongly  against  the 
pleader. 

The  defendants*  act  of  incorporation  ptovided  for  an  assignment  of  the  subject  mct- 
ter  insured,  as  well  as  the  policy ;  and  that  notice  being  given  to  the  company 
before  lose,  the  assignee  should  have  all  the  benefit  of  the  policy,  and  might  sue 
b  his  own  name  E.  &,  F.  being  insured,  the  former  executed  to  the  latter,  with 
the  company's  consent,  an^  before  loss,  an  assignment  of  all  interest  in  the  sub- 
ject insured,  as  well  as  in  the  policy ;  and  after  loss,  an  action  was  brought  on  the 
poGcy  in  thetr  joint  names.  Held,  that  a  count  in  the  declaration,  alleging  such 
asstgninent,  was  bad,  as  showing  that  the  plaintiift  could  not  sue  jointly :  and  a 
plea  in  bar,  setting  up  the  same  facts  in  answer  to  another  count,  was  adjudged 
good. 

For  the  purposes  of  this  suit,  the  pica  was,  in  effect,  the  same  as  a  plea  that  both 
plainUils  had  assigned. 

Whether  the  matter  might  be  pleaded  in  abatement,  qu/tre. 

In  aooumpoit,  a  plea  of  misjoinder  of  plamtiffs  would  be  bad,  as  amounting  to  the 
general  issue  ;  but  otherwise,  in  covenant. 

Action  on   a  policy  of  insurance.    The  declaration  com- 
encod  as  in  an  action  of  covenant^  thus  •  "  Th'j  N.  A.  F.  In* 
Co.  (defendant)  was  summoned,  &c.  to  ai  <swer  N.  Ferriss  and 
I.  R  Eaton  (plaintiffs)  in  a  plea  of  breach  of  covenant,^  && 
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The  first  count  set  out  a  policy  of  insurance  of  $5000  on  the 
plaintilT's  stock  of  goods,  dated  I)e<;ember  14th,  1837,  signed 
by  the  president  and  countersigned  by  the  secretary  of  the  in- 
surance company,  with  profert ;  and  the  count  called  the  policy 
a  deed  poll,  but  averred  no  seal. 

The  second  count  was  on  a  like  policy  generally,  (with 
profert,)  without  calling  it  a  deed,  or  averring  that  it  was  undei 
seal.  This  count  averred  that  the  plaintiff  Eaton,  with  the  de- 
fendants' consent,  regularly  sold  all  his  interest  in  the  subject 
insured,  and  in  the  policy,  to  the  plaintiff  Ferriss,  before  the 
loss  happened. 

Both  counts  averred  the  loss,  and  the  presentment  of  the 
usual  preliminary  proofs.  The  policy  was  set  forth  on  oyer, 
in  hcBC  verba,  as  without  seal. 

To  the  first  count,  the  defendants  put  in  several  pleas. 

The  third  of  these  was  in  bar,  a  sale  of  Eaton's  interest 
in  the  subject  insured,  and  m  the  policy,  to  Ferriss,  with 
the  consent  of  the  defendants,  before  loss,  as  averred  m  the 
second  count. 

The  Ji/th  plea  to  the  first  count,  was  drawn  in  reference  to 
a  clause  contained  in  the  conditions  of  insurance,  as  follows : 
''All  fraud  or  false  swearing  shall  cause  a  forfeiture  of  nil 
claims  on  the  insurers,  atid  shall  be  a  full  bar  to  all  remedies 
against  the  insurers  on  the  policy."  The  plea  alleged,  that 
"the  claim  of  the  said  plaintiffs,  d&c.  was  falsely  and  fraudu* 
Icntly  greatly  enlarged  and  exaggerated,  with  intent  to  deceive 
and  defraud  the  said  defendants,  and  to  receive  from  them 
more  than  the  true  amount  thereof  in  this,  to  wit,  that  the  said 
loss  was  stated  and  claimed  to  be  the  full  amount  insured  in 
and  by  the  said  policy,  being  the  sum  of  $5000,  whereas,  in 
truth,  &c.  the  same  was  much  below  that  sum,  and  did  not  ex 
ceed  the  sum  of  $1000,  which  the  plaintiffs  always,  from  the 
time  of  said  loss,  well  knew  and  understood,"  &c. 

The  defendants  demurred  to  the  second  count  of  the  dec- 
laration ;  and  the  plaintiffs  demurred  to  the  said  third  and 
./l/'^A  pleas,  assigping  among  other  causes  of  demurrer,  that 
the  third  plea  should  have  been  in  abatement^  and  not  in. 
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bar — and  that  the  Jifih  plea  did  not  specify  by  whom  the 
Graud  therein  alleged  had  been  practiced.  Joinders  in  de- 
murrer. 

fV.  C.  NoyeSf  for  defendants. 

iS.  Sievensj  fur  plaintiff. 

By  the  Court,  Cowsn,  J.  This  company  was  originally 
incorporated  by  the  name  of  The  PhoBnix  Fire  Insurance 
Company  of  the  city  of  New-  York.  {Sess*  Laws  of  1823, 
p.  111.)  The  tenth  section,  {id.  p.  115,)  declares,  that  poli- 
cies executed  as  this  is,  though  without  the  corporate  seal, 
shall  have  the  like  force  and  effect,  to  all  intents  and  purposes, 
as  if  the  seal  of  the  corporation  had  been  or  was  affixed  there 
to,  and  that  an  action  of  covenant,  or  on  the  case,  may  Ije 
maintained  thereon  against  the  corpcration.  The  name  was 
subsequently  changed  to  The  North  American  Insurance 
Company,  by  Sess.  Latas  of  1836,  (ch.  99,  p.  140.)  These 
statutes  furnish  an  answer  to  the  demurrer  which  objects  to  the 
form  of  the  second  count.  It  is  said,  that  count  should  have 
been  in  covenant,  expressly  and  in  terms,  or  it  could  not  be 
joined  with  the  first  count,  which  is  clearly  covenant ;  that  it 
is  equivocal,  and  may  be  considered  as  a  count  in  case,  or 
covenant;  that  the  policy  not  being  treated  therein  as  a  deed, 
the  plaintiffs  must  be  taken  to  have  elected  under  the  statute 
to  bring  case ;  and  therefore  here  is  a  misjoinder  of  counts. 
Independently  of  the  introductory  words  of  the  declaration, 
I  should  think  the  objection  good.  The  "plainlifTs'  second 
f^ount,  in  itself,  being  equivocal  in  this  respect,  the  defen- 
dants might  elect  to  consider  it  in  case,  under  the  rule  that 
doubtful  words  must  be  taken  most  strongly  against  the  party 
pleading.  I  am  inclined  to  think,  however,  this  doubt  may  be 
taken  to  be  removed,  by  the  introductory  words,  "  in  a  plea  of 
a  breach  of  covenant,"  which,  as  always  imderstood,  when  in 
that  place,  apply  to  the  whole  declaration.  But  without  de- 
ciding that  point,  the  demurrer  is  not  taken  in  such  a  form  ai 

Vol.  I.  10 
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Id  raise  the  question.  A  demurrer  for  a  misjoinder  of  counts, 
must  be  to  the  whole  declaration.  (1  Chit.  PL  180,  39-4,  Am, 
ed.  of  1828,  marg.  pages,)  Here  the  demurrer  applies  to 
the  second  count  only,  which,  taken  independently,  is  valid, 
whether  it  be  in  case  or  covenant  The  substantial  objection 
to  this  count  will  be  considered  in  the  sequel. 

Another  question  of  form  is  raised  by  the  demurrer  to  the 
fifth  plea  to  the  first  count,  viz.  the  plea  of  fraud.  One  con- 
dition of  the  policy  is,  that  all  fraud  or  false  swearing  shall 
cause  a  forfeiture  of  claims  on  the  insurer ;  and  shall  be  a 
full  bar  to  all  remedies  against  the  insurer,  on  the  ix)licy 
Looking  at  the  nature  of  a  policy,  and  the  context  of  this  and 
others  containing  the  like  clause,  there  can  be  no  doubt  that 
it  means  fraud,  &c.  in  the  preliminary  proofs  only.  It  would 
be  idle  a3  applied  to  the  original  concoction  of  the  policy, 
which  is  always  avoided  by  the  common  law,  for  the  least 
want  of  good  faith  in  the  assured.  The  plea,  therefore, 
should  have  averred,  that  the  alleged  frpud  was  committed 
in  the  rendition  of  the  preliminary  proofs ;  Hut  above  all,  that 
it  was  committed  by  the  plaintiffs  or  some  party  in  interest. 
Both  are  said  to  be  implied  by  the  plea;  nnd  by  a  some- 
what liberal  course  of  intendment,  I  admit  that  may  be  made 
out.  But  by  the  rule,  that  a  title  or  defencw  must  always 
be  expressly  stated  in  pleading,  in  order  to  sus^iiin  it  against 
a  demurrer,  a  very  serious  doubt  arises  upon  its  import. 
No  one  is  named  as  a  party  to  the  fraud,  nor  ^s  it  averred 
to  lie  in  the  prelimina,ry  proofs.  The  case  is  open  to  the 
implication,  that  the  fraud  might  have  been  committed  by 
some  one  over  wliom  the  party  in  interest  had  n'^  control. 
That  is  highly  improbable,  I  admit;  but  we  are  not  called 
to  the  oflSce  of  presumption  after  verdict.  The  question 
arises  on  demurrer,  specially  assigning  for  cause,  that  the 
plea  does  not  fasten  the  firaud  upon  the  party.  Under  the  rale 
before  adverted  to,  and  applied  to  the  second  count,  the  plea, 
being  equivocal,  must  be  taken  most  strongly  apiinst  tH.'t 
defendant 
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tsut  the  vital  question  in  tliis  particular  action,  is  raised  Ly 
the  demurrer  to  the  third  plea  to  the  first  count,  and  is  in* 
volved  in  the  demurrer  to  the  second  count  of  tiie  declaration ; 
viz.  that  the  plaintiff  Eaian^  having  assigned  to  the  plaintiff 
F&rrisSy  before  the  loss  happened,  all  interest  in  the  subject  of 
the  policy,  and  in  the  policy  itself,  and  that  with  the  consent  of 
the  defendants,  the  former  should  not  have  been  joined  as  a 
party  plaintiff;  but  the  action  should  have  been  brought  by 
Ferriss  alone. 

It  is  supposed  that  the  plea  fails  to  raise  this  question,  inas- 
much as  it  is  a  plea  in  bar,  whereas  it  should  have  been  in  abate- 
ment for  a  misjoinder.  The  plea  is,  that  one  of  the  pi  an  tiffs 
has  assigned  his  legal  interest  to  the  other.  It  is,  in  eflect,  the 
same  as  a  plea  that  all  the  plaintiffs  had  assigned  their  interest. 
The  plea,  if  valid,  destroys  the  right  of  the  plaintiff  Eaton,  and 
the  right  of  both  when  they  come  jointly.  The  case  is  probji- 
bly  about  the  same  as  a  plea,  that  one  of  several  plaintiffs  has 
assigned  imder  the  statute  c^  bankruptcy,  or  setting  up  his  at- 
tainder where  the  cause  of  action  is  forfeited.  It  is  very  ques- 
tionable whether  such  matter  be  not  merely  in  bar ;  though  it 
is  said  of  outlawry,  forfeiture  or  attainder,  pleaded  against  a 
sole  plaintiff,  that  either  may  be  pleaded  in  bar,  or  abatement, 
at  the  defendant's  election.  (1  Chit,  PL  386,  Am.  ed,  of  1828.) 
But  the  misjoinder  of  plaintiffs  is  always  a  matter  which  ope- 
rates as  a  bar  in  assumpsit,  even  on  the  general  issue.  There- 
fore, if  pleaded,  it  would  amount  to  the  general  issue,  which  is 
a  plea  in  bar.  {Vide  Facquire  v.  Kinaston,  2  Ld,  Rayn^. 
}249.)  In  covenant,  it  is  equally  a  matter  in  bar,  and,  I  think. 
properly  pleaded  as  such.  It  is  not  necessary  to  deny,  that  it 
might  also  be  pleaded  in  abatement;  a  form  to  which  some 
books  certainly  give  countenance. 

Upon  the  main  question,  the  14th  section  of  the  act  in- 
corporating this  company  seems  to  be  decisive.  It  de- 
clares, that  in  case  any  person  or  persons  assured  shall  as- 
sign the  subject  matter,  he  may  also  assign  the  policy; 
anJ  notice  being  given  to  the  company  before  the  loss  hap* 
pens,  the  assignee  shall  have  all   the  benefit  of  the  poiicyi 
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uiid  may  sue  in  his  own  name.  That  is  this  case.  Eaton's  in- 
terest, both  equitable  and  legal,  departed  on  executing  the  as- 
signment, as  much  so  as  that  of  an  insolvent  debtor,  on  execu^ 
ing  his  assignment,  and  obtaining  his  discharge.  Ail  right  vest- 
ed in  Ferriss.  This  is  fatal  to  the  action ;  and  there  must  be 
judgment  for  the  defendants  on  the  demurrer  to  the  second 
count  of  the  declaration,  and  to  the  third  plea  to  the  first 
count ;  and  for  the  plaintilSs,  on  the  demurrer  to  the  fifth  plea 

to  the  first  coimt 

Judgment  accordingly. 


Watts  vs.  Van  Ness. 

An  attorney's  clerk,  engaged  at  a  weekly  salaiy  to  do  such  things  as  are  usoaOy 
done  by  clerks  in  attorneys'  offices,  is  prohibited  by  the  statute  to  prevent  work* 
ing  on  Sunday,  from  recovering  of  his  principal  a  compensation  extra  his  weekly 
alkrnrance,  for  services  as  a  clerk  performed  on  that  day. 

A  persoo  sworn  as  a  witness  before  a  justice  of  the  peace,  though  entitled,  as  against 
the  party  calling  him,  to  fees  for  attendance,  cannot  maintain  an  action  therefor 
against  the  justice. 

Motion  to  set  aside  report  of  referees.  The  report  was  for 
the  plaintiff  $52,15.  The  facts  are  sufilciently  stated  in  the 
opinion  of  the  court 

D.  V.  N.  Raddifj  for  the  defendant 

C.  W.  Swift^  for  the  plaintiflT. 

By  the  Couri^  Bronson,  J.  The  defendant,  who  is  an  at- 
torney at  law,  employed  the  plaintiff  for  about  one  year,  to 
work  in  his  office,  copying  papers  and  doing  other  things, 
such  as  are  usually  done  by  a  clerk  in  an  attorney's  office,  at 
a  weekly  salary ;  and  in  this  action,  the  plaintiff,  among  other 
things,  claimed  to  recover  for  his  labor  in  the  office  on  Sun- 
days during  the  year,  over  and  above  the  weekly  salary.  The 
referees  have  allowed  $19  for  those  Sunday  services;  anU 
they  have  also  allowed  the  plaintiff  $3,  foi  work  done  in 
the  office  on  Sunday^  after  the  general  employment  was  al 
tn  end.    These  services  were  rendered  in  the  ordinary  call 
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ing  of  tlie  parties,  and  were,  I  think,  within  the  prohibition  of 
the  statute  against  "  working"  on  Sunday.  (1  R.  S.  675,  i  70.) 
There  is  no  ground  for  saying,  that  the  case  is  within  the  ex- 
ception. These  were  not  "  works  of  necessity  or  charity,"  and 
there  is  no  pretence  that  the  parties  keep  the  last  day  of  the 
week.    I  think  the  referees  erred  in  allowing  the  $22.- 

The  defendant  is  a  justice  of  the  peace,  and  the  plaintiflF, 
during  his  employment  in  the  office,  was  often  sworn  as  a  wit- 
ness, in  suits  pending  before  the  defendant.  The  referees  have 
allowed  the  plaintiff  $5,  for  witness'  fees  on  those  occasions. 
This  is  wrong.  The  plaintiff  was  entitled  to  a  shilling  for 
each  attendance,  but  he  had  no  right  of  action  against  the  jus- 
tice for  it.  His  remedy  was  against  the  parties  on  whose  be- 
half he  was  called.  {Andrews  v.  Bates,  5  John.  R.  351.) 
The  defendant  said,  the  plaintiff  would  be  entitled  to  his  fees 
for  swearing  as  a  witness.  That  was  no  more  than  the  truth. 
The  plaintiff  is  entitled  to  his  fees,  but  not  from  the  defendant. 

The  report  must  be  set  aside,  unless  the  plaintiff  consents, 
within  twenty  days,  to  deduct  $27  from  the  amount. 

Ordered  accordingly. 


Stickle  1;^.  Richmond. 

Where,  in  trespass,  sssaolt  and  battery,  and  faUe  imprisonment,  the  defendant 
pleaded  the  general  issue  to  all  except  the  false  imprisonment,  and  as  to  that,  a 
special  plea,  setting  oat  a  warrant  for  felony  issued  by  a  justice  of  the  peace,  and 
that  by  virtue  thereof  he  arrested  the  defendant,  Slc,  ;  AeM,  that  a  replication 
protesting  the  warrant,  and  its  delivery  to  the  defendant  to  be  executed,  and  then 
replying  de  injuria  mta  profnia  absque  retiduo  coumb,  was  good. 

S'lch  a^repllcation  13  not  open  to  the  objection,  that  it  attempts  to  put  in  issue 
sevend  distinct  matters,  or  that  the  traverse  is  taken  to  a  mere  conclusion 
of  law. 

Tlie  general  replication,  de  injuriot  &c.  to  such  a  plea,  would  be  bad ;  and,  hi  this 
PBspect,  the  rule  is  the  same,  whether  the  justification  be  under  process  from  a 
MM11I  of  record,  or  not  of  record. 

k  ivplieation  like  the  one  in  question  admits,  it  tetms,  the  warrant  in  the 
defendant's  hands,  and  devr>lvc8  on  the  plaintiff  the  ontis  of  showing  that. 
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though  the  defendant  had  the  waxrant,  he  did  not  make  the  aireflt  by  Tirt** 
of  it 
Had  the  plaintiff  intended  to  rely  on  a  different  arrest  from  the  one  justifie  ,  or  o* 
the  act  having  been  done  under  soroe  pretended  authority,  other  than  the  war 
rant,  he  should  have  new  assigned,  or  replied  setting  up  the  special  matter. 

Demurrer  to  replication.  The  declaration  was  for  tres 
pass,  assault  and  battery,  and  false  imprisonment;  alleg 
ing  that  the  defendant,  on,  &c.  at  Redhook,  in  the  county 
of  Dutchess,  with  force,  <fcc.  assaulted  and  beat  the  plain 
tiff,  and  compelled  him  to  go  in  and  along  divers  roads, 
&c.  from  Redhook  aforesaid  to  the  coimty  of  Onondaga,  and 
then  and  there  imprisoned  the  plaintiff,  and  detained  him  id 
prison,  without  any  reasonable  or  probable  cause,  for  a  long 
space  of  time,  to  wit,  ten  weeks,  contrary  to  the  laws  and 
customs,  &c.  Plea  second^  as  to  the  beating  and  wounding 
dtc.  and  as  to  all  the  supposed  trespasses  in  the  declaration  men- 
tioned, except  as  to  arresting  the  plaintiff  at  Redhook,  and  carry 
ing  him  to  the  county  of  Onondaga,  and  keeping  him  there  un 
til  discharged,  &c.  not  guilty ;  and  as  to  the  residue  of  the 
trespasses,  &^c.,  actio  non,  because  the  defendant  says,  that  be 
fore  the  said  time,  when,  &c.  to  wit,  on  the  29th  April,  1838,  at 
Camillus,  in  the  county  of  Onondaga,  the  defendant  made  com- 
plaint, on  oath,  before  Charles  Laud,  a  justice,  &c.  against 
the  plaintiff,  for  feloniously  setting  fire  to  the  defendant's  bam 
in  the  night  time;  that  the  justice  thereupon  issued  a  warrant 
for  the  arrest  of  the  defendant  to  answer  the  complaint,"  and 
delivered  the  warrant  to  Daniel  Gleason,  a  constable  of  Camil- 
lus, to  be  executed  ;  that  afterwards,  on  the  2d  May,  1838,  the 
warrant  was  duly  endorsed  by  Charles  Kent,  a  justice  of 
Dutchess  county,  where  the  defendant  then  was ;  that  Gleason, 
the  constable,  by  virtue  of  the  warrant  and  endorsement^  on 
the  2d  May,  1838,  arrested  the  plaintiff  at  Redhook,  anfl  com- 
pelled  him  to  go  in  and  along  divers  roads,  &c.  bj'  the  usual 
route,  to  the  town  of  Camillus,  and  detained  the  plaintiff  m 
his  custody  for  the  purposes  aforesaid  until  the  8th  of  May, 
1838.  doing  no  unnecessary  damage,  &c.  when  the  defendant 
was  examined  by  the  justice  who  issued  the  warranty  and  dulf 
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cd«charged ;  which  are  the  same  siippo^  trespasses,  <S^.    Ycri 
6cation.     The  third  plea  substantially  like  the  second. 

Replication  to  the  second  and  third  pleas,  that  the  plaiutiiT 
ought  not  to  be  barred,  &c.,  because,  protesting  that  the  said 
warrant  was  not  issued,  &c.  nor  delivered  to  the  said  constable 
\o  be  executed ;  and  that  the  same  was  not  countersigned  by 
the  justice  in  Dutchess  county,  &c. ;  for  replication  nevertlie- 
less  in  this  behalf,  the  plaintilT  says,  that  the  defendant,  at  the 
said  time  when,  Jcc.  of  his  own  wrong,  and  trnthout  the  resi- 
due of  the  cause  in  the  second  and  third  pleas  alleged,  made 
the  assault  in  the  declaration  mentioned,  and  then  and  there 
beat  the  plaintifi^  &c.  and  imprisoned  him,  &c.  as  the  plaintiff 
has  in  his  declaration  complained,  &c.,  concluding  to  the  coun- 
try.   S])ecial  demurrer  and  joinder, 

A,  Taber  for  defendant. 

O.  Alien  ^  S,  Stevens,  for  plaintiff 

By  the  Court.  Bronson,  J.  A  distinction  was  taken  in  C^(h 
gitte^s  case,  (8  Co,  132,)  between  a  justification  under  lepal 
process  from  a  court  of  record,  and  from  a  court  not  of  record. 
Although  both  justifications  were  equally  good,  yet,  in  the  for- 
mer case,  the  general  replication  de  injuria  was  deemed  bad, 
but  in  the  latter  it  was  said  to  be  good.  This  distinction 
seems  still  to  be  regarded  as  a  solid  one  in  Westminster  Hall,  as 
appears  by  the  recent  decision  of  the  K.  B.  in  Sefby  v.  Bat  - 
(ions,  (3  Barn,  ^  Aid.  2.)  It  was  there  held,  by  J*arke  and 
Patteson,  Js.,  against  the  opinion  of  Lord  Tenterden,  that  to  an 
avowry  in  replevin,  under  a  warrant  of  two  justices  of  the  peace 
for  a  poor  rate,  the  plaintifi*  might  plead  in  bar  de  injuria  gene- 
rally. It  is  unnecessary  to  inquire  whether  this  be  good  law 
in  England.  It  is  enough  that  it  is  not  law  in  this  state.  In 
Cohnrn  v.  Hopkins,  (4  Wend.  577,)  the  defendant  justified 
under  a  w^arrant  issued  by  a  justice  of  the  peace,  and  the  gene- 
Tt\  doctrine  was  applied,  that  as  the  defendant  set  up  a  rights 
vii,  not  mere  matter  of  excuse^  the  general   replication  d^ 
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injuria  could  not  be  supported.  If  the  plaintiff  had  rej  i'ttsd 
de  tw/i/na  generally,  the  replication  would  undoubtedly  ha^e 
been  bad.-  But  the  plaintiff  has  not  attempted  to  put  the  wliola 
matter  of  the  plea  in  issue.  He  has  protested^  that  is,  admit- 
ted^ the  warrant,  the  delivery  of  it  to  the  constable  to  be  exe- 
cuted, and  the  endorsement  of  the  process  by  the  justice  in 
Dutchess ;  and  then  replied,  de  injuria  sua  propria  absque 
residuo  causcB.  The  distinction  upon  which  the  pleader  has 
acted,  in  drawing  this  replication,  was  hinted  at  in  Crogate^s 
case  ;  and  it  was  plainly  laid  down  by  Denison,  J.  in  Robin- 
son V.  Raj/ley,  (1  Burr.  320.)  He  says,  the  replication  de 
injuria,  &c.  will  do  in  all  cases  where  matter  of  title,  and 
other  things  of  that  kind,  are*  not  included  in  the  absque  tali 
causa ;  and  if  you  admit  them,  you  may  then  plead,  de  in- 
juria sua  propria  absque  residuo  causae — traversing  that  resi- 
due. This  form  of  replying  is  appiuved  by  Mr.  Chitty.  He 
nays,  the  plaintiff  must  either  deny  the  title,  easement,  war- 
rant, &c.  in  particular ;  or  admittmg  those  matters,  must  reply 
that  the  defendant  of  his  own  wrong,  and  without  the  rcAdue 
of  the  cause  alleged,  committed  the  injury.  (1  Chit.  P!.  640, 
1,  ()49,  7th  Am,  ed.)  In  the  third  volume,  {p.  1204,)  h'^  has 
given  a  precedent  for  this  replication.  If  the  traverse  doe^  not 
include  too  much,  I  see  no  reason  why  it  may  not  be  in  this 
form,  as  well  as  by  a  more  direct  denial  of  the  matter  intenc*  id 
to  be  put  in  issue. 

The  replicttion  is  not  subject  to  the  objection,  that  it  pits 
several  matters  in  issue.  As  to  the  force  of  such  an  objecti-  »n, 
when  true  in  point  of  fact,  see  the  last  resolution  in  Crogpirs 
case,  (8  Co.  132 ;)  Per  Willes,  C.  J.  in  Cockerill  v.  Armstrong, 
and  in  Bell  v.  Wardcll,  ( Willes'  R.  99,  202 ;)  Selhy  v.  Ber- 
dorts,  (3  Bam.  ^  Aid.  2,  per  Patteson,  J.)  In  this  case,  I  do 
not  see  that  the  plaintiff  has  put  in  issue  more  than  a  sinj,le 
fact  He  says,  in  answer  to  the  justification,  true  it  is,  the  war* 
rant  issued,  was  delivered  to  ♦he  officer,  and  duly  endorsed ; 
but  still,  the  defendant  did  the  wrong  complained  of,  withoiit 
tho  residue  of  the  cause  alleged  in  the  plea.  Tliis  trawraj 
aiders  nothing  but  the  allejn;ation.  that  the  arrest  and  iiupiL*  n- 
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ment  were  by  virtue  of  the  warrant  The  plaintiff  admits 
ihat  there  was  legal  authority  to  arrest,  but  denies  that  the 
.trresc  was  made  by  viitue  of  that  authority.  Such  an  issue 
IS  Dot  subject  to  the  objection,  that  it  involves  a  multitude  of 
matters. 

* 

The  traverse  is  not  open  to  the  objection,  that  it  is  taken 
to  a  mere  conclusion  of  law.  The  allegation,  virtuie  aijus, 
in  pleading,  is  sometimes  an  inference  of  law  upon  the  facts 
previously  stated;  and  then  there  could  be  no  traverse;  for 
that  would  be  to  wiUidraw  the  law  from  the  court,  and  refer 
it  to  the  jury.  But,  virtute  ctijus,  sometimes  includes  both 
law  and  fact,  and  then  it  may  b^  traversed.  (1  Saund.  23, 
n.  (5).  1  Chit.  PL  645.  Ltmas  v.  NockdlSy  4  Bing.  729. 
2  Y&ung-.  ^  Jerv,  304,  jR  C.)  In  the  case  at  bar,  the  plea 
does  not  first  set  up  certain  facts  in  justification,  and  then 
conclude,  bt/  virtue  whereof  the  arrest  was  legaL  That  would 
be  an  inference  of  mere  law.  But  after  stating  the  warrant, 
endorsement,  &c.,  the  pleader  adds,  that  the  arrest  was  made 
hy  virtue  of  the  process.  That  is  the  point  to  which  the  tra- 
verse goes.  The  plaintiff  says,  true,  you  had  the  warrant,  but 
you  did  not  use  it — the  arrest  was  not  made  by  virtue  of  it 
If  there  be  some  matter  of  law  included  in  the  traverse,  there 
is  also  some  matter  of  fact;  and  I  think  the  replication  is  not 
chai^eable  with  the  fault  of  referring  to  the  jury,  that  which 
properly  belongs  to  the  court. 

But  although  the  replication  may  be  upheld  on  demurrer, 
I  cannot  but  think  there  is  a  fault  in  it  which  the  plaintiff 
will  discover  on  the  trial.  He  has  not  new  assigned,  as  the 
plaintiff  did  in  Lucas  v.  Noc/cells,  (4  Bi?ig.  729.)  Nor 
does  he  set  up  any  abuse  of  the  authority,  nor  allege  that 
the  trespass  of  which  he  complains,  is  a  different  one  from 
that  which  the  defendant  has  justified.  When  he  comes  to 
ihe  trial,  if  the  demurrer  is  withdrawn,  the  plahitiff  will 
find  that  it  stands  admitted  on  the  record,  that  the  officer 
who  made  the  arrest  had  in  his  hands  sufiicient  legal  pro- 
cess to  justify  the  act;  and  the  onus  will  then  lie  on  the 
plaintiff  to  show  that  the  arrest  was  not  made  by  virtue  of 
ToL.  L  11 
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the  warrant :  for  who  ever  heard  of  calling  on  the  officer  to 
prove  that  he  acted  under  the  process  which  he  had  at  the 
time  in  his  pocket?  The  jury  would  be  bound  to  find  that  the 
arrest  was  made  by  virtue  of  the  warrant,  if  the  fact  was  not 
disproved.  And  how  can  it  be  disproved,  but  by  showing  some 
other  affirmative  fact?  If  the  plaintiff  intends  to  show  that  there 
was  a  different  arrest  from  that  which  has  been  justified  by  the 
plea,  that  the  act  was  done  under  color  of  some  other  pretended 
authority  than  the  warrant  in  question,  or  the  like,  he  will  pro 
bably  discover  that  there  should  have  been  a  new  assignment, 
or  a  replication  setting  up  the  particular  matter  upon  which  he 
intends  to  rely. 

But  it  is  sufficient,  for  the  present,  to  pass  upon  the  pleading, 
and  we  think  the  replication  good. 

Judgment  for  plaintiff 


Quin  vs,  Hanford. 


Dm  hayingr  contracted  with  the  tnistees  of  a  reHpooB  society  to  do  the  carpenter's 
work  of  a  church  the/  were  about  erecting,  and  aAerward  becoming  mdebted  to 
the  plamtiff  for  doing  part  of  it,  gave  him  an  order  on  the  defendant,  who  was 
then  treasurer  of  the  corporation,  and  likewise  one  of  the  trustees,  and  a  member 
of  the  building  committee ;  which  order  the  defendant,  on  its  presentation  to  him, 
promised  should  be  paid  in  eight  or  ten  days.  There  were  then  funds  enough  in 
the  defendant's  hands,  as  treasurer  of  the  corporation,  to  meet  the  order,  but  non0 
9pecificaJly  appropriated  to  /).,  the  drawer ;  and  the  treasurer  was  not  authorijed 
to  pay  orders,  unless  countersigned  by  the  building  committee.  Under  these  cir- 
cumstances, keldf  that  the  defendant's  promise  was  without  consideration ;  bat 
evon  were  there  a  consideration,  it  was  a  promise  to  pay  the  debt  of  a  third  per. 
■on,  void  for  want  of  writing  within  he  statute  of  frauds. 

Regarding  the  order,  moreover,  as  a  bil  of  exchange,  the  acceptance  was  void,  be- 
cause not  in  writing. 

The  case  is  not  like  those,  where  assumpsit  has  been  held  to  lie  against  an  exec- 
utor, on  his  promise  to  pay  the  testator's  debt,  or  a  legacy,  and  judgment  was 
rendered  de  bonit  propriu — for  the  assets  in  the  hands  of  an  executor  are  at  his 
disposal  exclusively  ;  but  in  this  case,  the  defendant  held  the  funds  of  the  soricCy 
as  bailee,  subject  to  their  control. 

Bemble,  even  were  the  promise  valid,  the.  plaintiff  could  not  recover  under  a  oouaf 
for  money  had  and  received. 

Had  the  defendant,  instead  of  the  iociety»  been  D.*8  debtor,  the  order  miglit 
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have  operated  an  astrignnient  of  the  debt ;  in  which  case,  cm  an  ezpren  pnmuse 
to  psj»  an  action  could,  it  seems,  be  maintained.    And  it  would  bQ  sufficient, 
Qcder  8Qch  circumstances,  to  declare  for  money  had  and  zecciTed 
T^  principle  is  the  samei  where  the  person  on  whom  the  order  is  drawn  has  fundi 
in  his  hands  belonging  to  the  drawer,  and  promises  to  pay. 

On  error  from  the  New-York  common  pleas.  Hanford  sued 
Quin  in  assumpsit,  in  the  court  below.  The  declaration  was 
on  the  money  counts,  and  an  account  stated.  On  the  trial  the 
case  was  this :  James  Dempsey  made  a  contract  with  the  trus- 
tees of  Christ  Church,  New- York,  to  do  all  the  carpenter's 
work  on  the  church  which  the  society  was  erecting,  for  the 
sum  of  $10,900,  to  be  paid  by  instalments  as  the  work  pro- 
gressed— the  last  instalment,  which  was  $900,  being  payable 
when  all  the  work  was  completed.  The  plaintiff  worked  for 
Dempsey,  and  Dempsey  gave  him  an  order  on  the  building 
committee  or  the  treasurer  of  the  society,  for  $200.  The  de- 
fendant was  the  treasurer  of  the  society,  and  one  of  the  building 
committee,  of  whom  there  were  three  in  all.  The  plaintiff 
presented  the  order  to  the  defendant,  who  said,  "  there  was  in 
hand  8,  9  or  $1000  of  money  due  to  Dempsey  for  building  the 
church,  and  that  the  plaintiff  should  have  his  money  in  the 
course  of  eight  or  ten  days."  On  cross-examination,  the  wit- 
ness said — "  the  8,  9  or  $1000  which  Quin  spoke  of,  he  [Quin] 
said  was  the  balance  in  hand  coming  to  Dempsey  for  building 
the  church."  The  defendant  took  the  order  and  pinned  it  into 
an  account  book  of  Dempsey's  which  was  in  the  office,  and 
kept  it  This  was  early  in  January,  1837.  The  work  wan 
not  then  completed.  Dempsey  was  sick,  but  his  hands  were  at 
work,  and  the  job  was  completed  about  the  29th  of  that  month. 
About  a  fortnight  after  the  order  was  presented,  the  plaintiff 
went  for  his  money,  and  the  defendant  objected  to  paying  it, 
Baying  liens  had  come  in. 

At  the  time  the  order  was  presented,  Dempsey  had  been 
paid  all  but  the  last  instalment  of  $900,  which  was  not  pay- 
able until  the  work  should  be  completed,  and  he  had  en- 
croached about  $200  on  that  instalment  Dempsey  was 
uck,  and  the  society  had  to  pay  some  of  his  men  to  get  th« 
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work  coniidetedi  but  how  much,  did  not  appear.  The  de- 
fendant had  no  funds  upon  which  Dempsey  could  have  any 
claim,  except  as  treasurer  of  the  corporation ;  and  had  no 
authority  to  pay,  until  the  orders  were  countersigned  by 
the  building  committee,  of  which  he  was  one.  A  motion 
for  a  nonsuit  was  overruled;  and  the  judge  charged  the 
jury,  among  other  things,  that  if  the  defendant  made  an* 
express  promise  to  pay,  as  one  of  the  witnesses  had  testi- 
fied, the  plaintiff  was  entitled  to  recover.  Exception.  Verdict 
for  plaintiffl  The  defendant  now  brings  error  on  a  bill  of  e  c- 
ceptions. 

C  iyCwmar^  for  the  plaintiff  in  error. 

W.  S.  Searsj  for  the  defendant  in  error. 

•  By  the  Courts  Brokson,  J.  From  what  was  said  when  the 
order  was  presented,  I  infer  that  the  defendant  spoke  of  tlie 
balance  which  was,  or  would  be  due  to  Dempsey ;  and  not  of 
any  sum  of  money  in  the  defendant's  hands  as  treasurer  of  the 
society.  But  the  testimony  which  was  afterwards  given,  that 
the  defendant  had  no  funds  except  as  treasurer  of  the  corpora- 
tiariy  contains  an  implication  that  he  had  money  in  his  hands 
belonging  to  the  society  at  the  time  the  order  was  presented. 
Assiuuing  that  fact  to  be  sufficiently  established,  the  question 
then  is,  whether  this  action  for  money  had  and  received  to  the 
plaintiff's  use  can  be  maintained. 

If  this  was  a  promise  to  pay  the  debt  of  a  third  person,  then, 
whether  there  was  a  sufficient  consideration  or  not,  the  promise 
was  void  withiti  the  statute  of  frauds,  for  not  being  in  writing. 
And  if  the  order  can  be  regarded  as  a  bill  of  exchange,  the  ImC- 
ceptance  was  void  because  not  in  writing.  (1  JR.  ^Sl  768|  i  6.) 
We  most,  therefore,  look  for  some  other  groimd  on  which  to 
uphold  the  action. 

If  the  defendant,  instead  of  the  society,  had  been  a  debtor 
to  Dempsey,  the  order  might  be  regarded  as  an  assignment 
o(  the  detn  to  iiie  plaintiff;  and  then,  on  an  ^T['re?«  p*^mi«* 
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to  pay  tlie  plaintijfT,  the  action  could  be  maintained ;  and  it 
would,  perhaps,  be  sufficient  to  count  for  money  had  and  re- 
ceived to  the  plaintiflf's  use.  (Israel  v.  Douglass.  1  H.  Black. 
239.  Ward  v.  Evans,  2  Ld.  Raym.  928.  This  case  is 
also  reported,  2  Salk.  442,  Comijn's  R.  138,  HMs  R.  120, 
6  Mod.  36,  and  12  id.  521.  Crocker  v.  Whitney,  10  Mass. 
R.  316.  Wilson  v.  Coupland,  6  Bam.  ^  Aid.  228.)  The 
principle  is  the  same,  where  the  person  on  whom  the  order  is 
drawn  has  funds  in  his  hands  belonging  to  the  drawer.  (  Wes- 
ton V.  Barker,  12  John.  R.  276.  McMenomy  v.  Ferrers,  3 
id.  71.  Langston  T.  Comey,  4  Camp.  174.)  But  there  is  a 
difficulty  with  the  plaintiff's  case.  The  defendant  was  not  a 
debtor  to  Dempsey,  nor  had  he  any  funds  in  his  hands  which  be- 
longed to  Dempsey.  The  most  that  we  can  infer  from  the  evi- 
dence is,  that  the  defendant  had  funds  in  his  hands  belonging  to 
Dempse3^s  debtor — ^the  society.  Neither  Dempsey  nor  his  as- 
signee could  acquire  any  right  to  that  money,  until  the  society, 
which  was  the  owner,  should  make  a  transfer  or  give  some 
direction  concerning  it.  The  money  might  be  appropriated  to 
pay  another  debtor,  or  to  any  other  use  which  the  society 
might  deem  proper.  Although  Dempsey  could  assign  the  debt 
which  was  due  to  him  from  the  society,  he  could  not  trans- 
fer the  funds  in  the  defendant's  hands,  for  the  obvious  reason, 
that  they  were  not  his  to  dispose  of.  The  defendant  neither 
receiyed  nor  held  the  funds  to  the  use  of  Dempsey.  He  re- 
ceived and  held  them  to  the  use  of  the  society,  of  which  he  was 
the  treasurer. 

The  cases  which  tend  most  strongly  in  favor  of  the  plain- 
tiff, are  those  in  which  it  has  been  held,  that  assumpsit  will 
lie  against  an  executor,  on  an  express  promise  to  pay  a.  debt 
of  the  testator  or  a  l^acy,  in  consideration  of  assets,  and 
where  the  judgment  is  de  bonis  propriis.  {Trewinian  v. 
riowelly  Cro.  Eliz.  91.  Afkins  v.  Hill,  Cowp.  284.  Hawkes 
V.  Saunders,  id.  289.  JnJ  see  Bank  of  Troy  v.  Topping 
9  Wendell,  273.)  Although  I  am  unable  to  see  how  the 
possession  of  assets,  makes  a  sufficient  consideration  to  up- 
hold such  a  promise,  it  is  enough  that  the  question  is  settled 
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upon  authority.  But  there  is  a  plain  distinction  between  these 
cases  and  the  one  at  bar.  If  an  executor  have  sufficient  asseti 
for  the  payment  of  debts  and  legacies,  the  fund  is  at  his  dispo> 
sal,  and  not  subject  to  any  other  control.  But  here,  the  defen- 
dant was  a  mere  depositary  of  the  money.  He  held  it  as  the 
bailee  of  the  society,  and  subject  to  its  order.  The  church 
could  not  only  direct  him  to  pay  any  other  creditor  in  prefer- 
ence to  Dempsey,  but  it  could,  at  pleasure,  recall  the  fund  ano 
place  it  in  the  hands  of  another  agent  It  appears  affirma- 
tively, that  the  defendant  had  no  authority  to  pay  out  the 
funds,  until  the  amotmts  or  orders  had  been  countersigned  by 
the  building  committee.  It  is  impossible  to  maintain  that 
there  was  any  consideration  for  his  promise.  It  was  an  tmder- 
taking  to  pay  the  debt  of  a  third  person,  without  either  con- 
sideration or  writing ;  both  of  which  are  necessary  to  uphold 
such  contract.  The  defendant  said,  the  plaintiff  should  have 
his  money  in  eight  or  ten  days,  but  there  was  no  contract  for 
forbearance.  In  Tlie  Bank  of  Tray  v.  Toppings  (9  Wendell, 
273,)  the  administrators  had  given  their  promissory  note  for 
the  debt  of  the  intestate,  payable  in  sixty  da3rs ;  and  yet  it 
was  held,  that  that  fact  alone  did  not  prove  a  contract  for  for- 
bearance. 

If  the  promise  had  been  in  writing,  and  upon  sufficient  con- 
sideration, I  do  not  see  how  the  action,  in  its  present  form, 
could  be  maintained.  In  the  cases  where  an  executor  has  been 
held  liable,  on  a  promise  to  pay  the  debt  of  the  testator  or  a 
legacy,  the  plaintiff  has  counted  specially  on  the  promise.  But 
here,  the  plaintiff  seeks  to  recover  as  for  money  had  and  re- 
ceived to  his  use.  The  defendant  has  no  such  money  in  bia 
hands. 

Judig[ment  rereised. 
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1Ti«  defendant  having  taken  out  criminal  process,  put  it  into  the  pladntiff's  hands, 
who  was  a  constable  at  Utict,  with  directions  to  proceed  to  Buffalo  and  serve  it* 
which  the  plaintiff  did ;  but  before  starting,  he  asked  the  defendant  for  money, 
saying  he  had  not  enough  to  go  with  ;  whereupon  the  defendant  let  him  have 
930.  Heldt  that  this  must  be  regarded  as  money  lent,  notwithstanding  a  decla- 
ratioo  of  the  defendant  afterward,  that  it  had  cost  him  040  or  050  for  constable's 
fees  ;  especially,  as  the  plaintiff  had  presented  his  claim  for  tlie  services  to  the 
board  of  sapervison,  and  obtained  the  proper  allowance. 

A  constable  taking  fees  beyond  the  amount  allowed  by  law,  is  indictable  as  for  a 
misdemeanor. 

X  party  injured  by  a  judgment,  may  claim  to  have  it  reversed,  though  rendered  ir 
his  own  favor. 

On  error  from  the  Oneida  C.  P.  Newland  sued  Parker  be- 
fore a  justice,  and  on  issue  joined,  proved  a  judgment  in  his 
favor  against  Parker  for  $2,77.  The  defendant  below,  imder 
a  proper  notice,  claimed  a  set  off  amounting  to  $30,  for  money 
he  let  the  plaintiff  below  have,  under  the  following  circum- 
stances. The  defendant  had  taken  out  a  warrant  in  behalf 
of  the  people  against  one  Wood,  which  he  put  into  the  hands 
of  the  plaintiff  below,  he  being  a  constable  at  Utica,  with  a 
request  that  the  plaintiff  would  proceed  to  Buffalo  and  arrest 
Wood  on  the  warrant,  and  the  plaintiff  went.  When  the 
plaintiff  was  about  starting,  the  defendant  let  him  have  $30 
in  money.  The  language  of  the  witness  who  proved  this, 
was,  that  <^  defendant  advanced  to  plaintiff  $30  at  the  timo 
plaintiff  had  the  warrant  in  his  hands.''  On  cross-examinationi 
the  witness  said,  '^  plaintiff  asked  defendant  if  he  had  any  mo- 
ney— he  said  he  had — plaintiff  said  he  had  not  enough  to  go 
with,  and  wanted  $30,  and  defendant  let  him  have  $30." 
This  money  the  defendant  claimed  to  recover  as  a  set«off.  It 
was  proved  that  he  had  said,  it  cost  him  $40  or  $50  for  consta- 
ble's fees.  The  plaintiff  proved  that  the  journey  to  Buffalo 
would  occupy  7  or  8  days,  and  another  constable  said,  he  charg- 
es $3  p«r  day  for  such  services.    The  defendant  proved  thai 
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the  plaintiff  had  presented  his  account  to  the  board  of  super 
visors  of  Oneida  county,  in  which  he  chaiged  for  this  ser 
vice  about  $40,  and  that  the  board  had  allowed  his  account 
for  these  and  other  services  at  $521,  being  nearly  the  whole 
amount  of  the  account  as  charged.  The  jury  found  a  verdict 
for  the  defendant  for  $6,  on  which  the  justice  rendered  judg- 
ment. The  defendant  brought  a  certiorari  to  the  C.  P.,  on 
the  ground  that  the  whole  of  tlie  $30  should  have  been  al- 
lowed to  him  as  a  set-off;  but  the  C.  P.  affirmed  the  judgment, 
and  awarded  costs  to  the  plaintiff;  and  the  defendant  now 
brings  error. 

J.  Benedict,  for  plaintiff  in  error 

W.  M,  Allen,  for  defendant  in  error. 

Bjf  the  Court,  Bronson,  J.  The  fair  inference  to  be  drawn 
from  the  evidence  is,  that  the  defendant  made  an  advance 
or  loan  of  money  to  the  plaintiff,  to  enable  him  to  proceed  to 
Buffalo  and  execute  the  warrant.  As  this  was  criminal  pro* 
cess,  the  fees  were  not  to  be  paid  by  the  defendant,  but  by 
the  county.  And  besides,  nothing  was  said  about  fees.  The 
plaintiff,  when  about  to  start,  asked  the  defendant  if  he  had 
any  money,  and  on  being  answered  in  the  affirmative,  he  said 
he  had  not  enough  to  go  with,  and  wanted  $30,  which  sum 
the  defendant  thereupon  let  the  plaintiff  have.  The  plaintiff 
has  presented  his  account  to  the  board  of  supervisors  for  the 
service  which  he  rendered,  and  has  had  the  proper  allowance 
against  the  county.  I  see  no  ground  on  which  he  can  right- 
fully retain  the  defendant's  money.  He  certainly  cannot 
wish  to  put  his  case  on  the  ground  of  taking  $30  from  the 
defendant,  beyond  the  fees  allowed  by  law.  (2  R.  S,  750,  §  4.) 
Such  an  act  is  expressly  forbidden,  and  the  person  offending, 
is  subject  to  indictment  for  misdemeanor.  (Ibid.  650,  i  5,  7.) 
And  see  Hatch  v.  Mann,  (15  Wend.  44.)  The  jury  niistook 
the  law,  when  they  gave  the  plaintiff,  as  they  did  in  eiiecf 
by  tbi  verdict,  $22,23  of  the  defendant's  money.    Although 
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die  Terdict  and  judgment  were  in  favor  of  the  defendant,  he  has 
sustained  a  legal  injury  which  may  be  redressed  by  certiorari 
and  writ  of  error. 

Judgment  reversed. 


PiNNET  &  Price  t^.  Hall. 

Where  a  note  was  given  for  a  fanning  mill,  conditioned,  that  if  the  miker  was  not 
raited  with  it,  he  shocdd  return  the  same  in  a  given  time  to  the  payeetr,  they,  in 
that  event,  to  furnish  him  with  a  new  mill :  held,  that  the  maker  having  returned 
the  mill  witliin  the  time,  and  refused  to  accept  a  new  one,  though  ofibred  him  by 
the  payees,  he  was  entitled  to  no  abatement  from  the  amount  of  the  note  by  rea- 
0on  of  latent  defects  in  the  mill 

On  error  from  the  Oswego  C,  P.  Pinney  and  Price  sued 
Hall  before  a  justice,  and  declared  upon  a  note  as  follows : 
^  New  improved  Fanning  Mill.  Town  of  Scriba,  June  24th, 
1836.  On  the  first  day  of  January  next,  for  value  received,  I 
piomise  to  pay  Pinney  &  Price  or  order,  twenty-eight  dollars 
with  use,  at  Fitch's  store  in  Central  Square,  cash  pric«.  This 
note  was  given  for  a  fa^nning  mill.  If  the  signer  is  not  suited 
rith  the  mill,  he  is  to  return  the  same  to  Pinney  &  Price's 
factory  in  Central  Square,  by  the  first  day  of  December  next, 
and  they  are  to  furnish  him  a  new  mill  at  that  place,  pro- 
vided the  signer  takes  good  care  of  the  mill  and  keeps  the 
same  in  his  own  bam.  If  this  is  one  half  paid  when  due, 
a  credit  of  the  other  half  is  to  be  given  one  year  longer. 
David  Hall."  On  issue  joined,  the  justice  rendered  a  judgment 
for  the  plaintilfs  for  the  amount  of  the  note  and  interest,  of 
$29,30.  The  defendant  appealed  to  the  C.  R  On  the  trial  in 
that  court  it  appeared  that  the  fanning  mill  was  a  poor  one, 
and  that  the  defendant  returned  it  to  the  plaintiffs'  factory, 
nt  Central  Square,  within  the  time  mentioned  in  the  note. 
The  ]daintiffs  then  had  more  than  twenty  mills  in  the  factory, 
and  offered  the  defendant  his  pick  among  them,  but  be  de- 
dined  taking  another.    The  plainti£&  refused  to  give  up  the 
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note — insisting  that  the  bargain  was,  that  the  defendant  should 
take  another  mill  if  dissatisfied  with  the  first. 

The  court  charged  the  jurj",  among  other  things,  that  there 
might  \)e  a  question  from  the  testimony  whether  the  plaintiffii 
did  not  refuse  to  take  back  the  mill — ^that  if  they  had  refused 
*o  take  it  back  or  furnish  a  new  one,  the  property  of  the  mill 
remained  in  the  defendant ;  and  that  the  defendant  was  entitled 
to  an  abatement  in  the  price,  if  there  were  any  misrepresenta- 
tions, or  latent  defects  not  made  known.  The  plaintifls  ex- 
cepted.  The  plaintififs  asked  the  court  to  charge,  that  if  the 
plaintilis  offered  the  defendant  a  new  mill  on  the  return  of  the 
old  one,  the  defendant  was  not  entitled  to  any  abatement  in  the 
price  of  the  rnill.  The  court  refused  so  to  charge,  and  the 
plaintiffs  excej)ted»  Verdict  for  plaintiffs,  $6.  The  damages 
having  been  reduced  more  than  $10,  the  court  awarded  costs 
to  the  defendant,  which  were  taxed  at  $54,30.  Judgment 
was  rendered  that  the  defendant  have  execution  for  the  bal- 
ance, after  deducting  the  verdict  of  $6.  The  plaintiffs  now 
bring  error. 

Cfrafit  4*  Allen^  for  plaintiffs  in  error. 

Hulbert  ^*  Casey,  for  defendant  in  error. 

By  the  Courts  Bronson,  J.  It  is  quite  clear  upon  the 
evidence,  that  the  plaintifis  were  ready  and  willing  to  take 
bick  the  first  mill,  and  furnish  the  defendant  with  another 
in  pursuance  of  the  contract.  They  had  more  than  twenty 
mills  in  the  factory  at  the  time,  and  there  was  no  proof 
that  they  were  not  good  ones.  The  defendant  declined 
taking  another  at  that  time,  and  said  he  would  call  at  a  future 
day.  There  was  no  evidence  which  made  it  proper  to  submit 
fo  the  jury  the  question,  whether  the  plaintifls  had  not  refused 
Co  take  back  the  first,  or  to  furnish  the  defendant  witli  an- 
other  mill. 

The  parties  provided  by  the  contract  what  should  be 
done,  in  case  the  defendant  should   be  dissatisfied  with  tlif 
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mill.  He  was  to  return  it  and  take  another.  That  was  his 
remedy.  He  had  no  right  to  refuse  taking  another  mill,  and 
then  insist  on  an  abatement  in  the  price  agreed  to  be  paid  for 

the  first. 

Judgment  reversed. 


Labron  d&  Ives  vs.  Woram. 


Where  the  plaintiffii  endorsed  a  note  payable  to  the  order  of  the  defendant,  which, 
as  they  knew,  was  created  and  intended  to  secure  the  latter  for  a  loan  to  be  made 
by  him  to  the  maker ;  and  the  defendant,  after  making  the  loan,  negotiated  tlie 
note,  pntiing  his  own  name  on  the  back :  heldj  that  though  the  plaintiffs  had 
paid  it,  they  could  not  subject  the  defendant  as  first  endorser. 

Had  the  note  not  been  negotiated,  the  defendant  might  have  vrritten  a  guaranty 
over  the  plaintiff'  names,  and,  in  that  form,  recovered  from  them  the  amount  of 
the  note. 

If  the  plaintiffs  had  put  their  names  on  the  note  as  ordmary  endorsers  mereiy,  with- 
oat  knowledge  of  the  negotiation  between  the  maker  and  the  defendant,  they 
would  have  been  entitled,  it  sefms,  as  against  the  defendant,  to  all  the  rights  of 
second  endorsers. 

Where  the  judge  at  the  trial  submitted  a  question  to  the  jury  which  had  not  been 
made  by  the  evidence,  and  the  party  prejudiced  by  it,  instead  of  excepting  spe- 
cifically on  that  ground,  asked  instructions  on  another  matter,  which  were  not 
given,  the  judge  instructing  the  jury  differently,  whereupon  the  party  excepted, 
in  general  terms,  "  to  the  judge*$  charge  :"  Held,  that  the  exception  could  not 
be  construed  as  reaching  beyond  the  matter  which  immediately  preceded  it,  and 
therefore  the  party  was  remediless,  on  error,  as  to  the  otlier  point. 

His  remedy  was  either  by  a  more  specific  exception,  or  a  motion  in  the  court  below 
for  a  new  trial. 

An  exception  for  the  admission  of  evidence,  not  sufficient,  per  se,  to  make  out  a 
defence,  but  constituting  part  of  a  chain  of  proofs  tending  to  that  end,  cannot  be 
■ostained. 

On  error  from  the  New- York  common  pleas.  Labron 
4*  Ives  sued  Woram  in  the  court  below,  and  on  the  trial, 
sought  to  recover  the  amount  of  a  promissory  note  for 
$635;  dated  June  21,  1836,  made  by  A.  H,  Nichols^  paya- 
ble to  the  order  of  the  defendant^  twelve  months  after  date, 
and  endorsed  by  Uie  defendant.     It  was  proved  by  way  of 
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defence,  dial  Nichols  applied  to  the  defendant  to  borrow  money, 
which  Ihe  defendant  agreed  to  loan  on  the  ^ote  of  Nichcia^ 
endorsed  by  the  pl&intifis.  Nichols  thereupon  drew  the  note 
in  question,  and,  as  he  testified,  inadvertently  made  it  paya- 
ble to  the  order  of  the  defendant.  He  took  the  note  to  the 
plaintiffs  and  requested  them  to  endorse  it,  which  they  did. 
The  note  at  this  time  had  not  been  endorsed  by  tlie  defen- 
dant. After  the  plaintiffs  had  endorsed,  Nichols  took  the  note 
to  the  defendant,  and  passed  it  to  him,  on  receiving  a  loan  of 
$600.  The  defendant  afterwards  negotiated  the  note,  and 
on  that  occasion  put  his  name  upon  the  back  of  the  note  as 
an  endorser.  The  above  testimony,  showing  the  origin  and 
consideration  of  the  notc^  and  how  it  came  to  be  made  payable 
to  the  defendant,  was  objected  to,  and  the  objection  overruled, 
to  which  the  plaintiffs  excepted.  When  the  note  came  to  ma- 
turity, it  was  protested  for  non-payment,  and  was  afterwards 
jiaid  and  taken  up  by  the  plaintifis.  The  defendant  gave  evi- 
dence, which,  as  he  insisted,  tended  to  show  that  the  plain- 
tiffs endorsed  the  note  as  sureties  for  Nichols,  to  enable  him 
to  raise  money  from  the  defendant.  The  judge  charged  the 
jury,  among  other  things,  that  if,  from  all  the  circumstances, 
they  were  satisfied  that  there  was  a  mistake  made  in  draw- 
ing the  note^  and  that  the  plaintiffs,  when  they  endorsed,  did 
not  intend  that  the  defendant  should  be  responsible  to  them 
for  the  payment  of  the  note,  then  the  plaintiffs  had  no  right  to 
recover.  The  plaintiffs'  counsel  thereupon  requested  the  judge 
to  charge  in  a  particular  way  in  relation  to  another  matter. 
He  declined  to  charge  in  that  way,  and  gave  a  different  in- 
struction to  the  jury.  The  bill  of  exceptions  states  that  "  the 
counsel  for  the  plaintifis  excepted  to  the  judge's  charge."  The 
jury  found  a  verdict  for  the  defendant,  and  judgment  having 
'i>een  rendered  accordingly,  the  plaintiffs  bring  error. 


A.  Tkompsotty  for  plaintifis  in  error. 
/.  W.  Gerard^  for  defendant  in  error. 
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Bjf  the  Courty  Bronson,  J.  If  the  plaintiffs  knew  of  the 
preyious  n^otiation/  and  put  their  names  on  the  note  for 
tlie  purpose  of  becoming  sureties  to  the  defendant  for  the 
loon  to  Nichols,  they  cannot  maintain  this  action.  In  that 
cases  the  defendant,  if  he  had  not  negotiated  the  note,  might 
have  written  a  guaranty  over  the  plaintifis'  names,  and  m 
that  fonn  have  recovered  the  amount  of  the  note  from  them. 
{Nelsmi  V.  Dubois^  13  Johns,  R.- 175.  Campbell  v.  Butler^ 
14  id.  3 19 ;  and  see  Dean  v.  Hall,  17  Wendell,  214.)  Al- 
though the  defendant  negotiated  the  note,  the  plaintifis  have 
only  been  compelled,  in  another  form,  to  answer  as  sureties  for 
Nichols. 

But  if  the  plaintiffs,  at  the  time  they  endorsed,  did  not  know 
what  use  was  to  be  made  of  the  note — if  they  did  no  more 
than  put  their  names  on  the  back  of  the  note  made  payable  to 
the  order  of  the  defendant,  then  they  must  be  regarded  as 
second  endorsers,  with  all  the  rights  incident  to  that  rela- 
tion. {Herrick  v.  Carman,  12  John.  R.  159.)  Had  the  note 
remained  in  the  defendant's  hands,  he  could  not  have  recovered 
on  it  against  the  plaintiffs ;  and  having  endorsed  and  negotiated 
it,  he  would  be  answerable  to  the  plaintiffs  as  first  endorser — the 
plaintiffs  having  been  compelled,  as  second  endorsers,  to  pay  the 
note  to  a  third  person. 

I  agree  with  the  plaintijOfe*  counsel,  that  the  evidence  was 
insufficient  to  defeat  the  plaintilly'  action.  There  was  no 
proof  which  would  authorize  the  jury  to  find,  that  the  plain- 
tiff, at  the  time  they  endorsed,  knew  what  use,  in  particu- 
lar, Nichols  intended  to  make  of  the  note.  They  did  not 
know  that  it  was  going  into  the  defendant's  hands;  and, 
for  aught  that  appears,  they  may  have  endorsed  in  the  be- 
lief, that  the  note  could  be  of  no  force  as  against  them,  until 
it  bad  first  been  endorsed  by  the  payee  named  in  it,  and 
Ihit  they  would  consequently  stand  as  second  endorsers. 
But  the  plaintiffs  have  not  put  themselves  in  a  situation  tci 
review  thai  matter  on  a  writ  of  error.  When  the  judge 
submitted  this  part  of  the  case  to  the  jury,  as  a  question  for 
Ibeir  consideration,  the  plaintiffs  did   not  except.     On  the 
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contrary,  they  seemed  to  acquiesce ;  for,  instead  of  excepting, 
they  asked  the  judge  to  charge  in  a  particular  way  in  relation 
to  another  matter.  When  he  declined  charging  es  they  desired 
on  that  matter,  and  gave  a  different  instruction,  the  plaintifis 
excepted.  That  exception  cannot,  I  think,  be  fairly  construed 
as  extending  beyond  the  matter  which  inunediately  preceded  it. 
It  does  not  reach  the  objection,  that  the  judge  left  a  question  to 
the  jury  which  had  not  been  made  by  tlie  evidence. 

The  exceptions  to  the  admission  of  evidence  cannot  be  main- 
tained. The  evidence  offered  and  received,  was  part  of  a  chain 
of  facts  going  to  make  out  a  good  defence.  The  difficulty  was, 
not  that  the  evidence  given  was  improper,  as  far  as  it  went,  but 
that  it  did  not  go  far  enough  to  moke  out  the  defendant's  case. 

I  fear  the  plaintiffs  have  suffered  in  their  legal  rights,  but  I 
see  no  relief  on  a  writ  of  error.  The  remedy  was,  either  by  a 
more  pointed  exception,  or  a  motion  in  the  court  below  for  a 
new  trial. 

Judgment  affirmed 


The  People  vs.  Cogdell. 


Where  property,  (&  g.  a  pocket-book  oontaininf(  bank  bilb,)  with  no  mark  about 
h  indicating  the  owner,  was  lost,  and  found  in  the  highway,  and  there  waa 
DO  evidence  to  show  that  the  finder,  at  the  time,  knew  who  the  owner  wai ; 
heldt  that  he  could  not  be  convicted  of  larceny,  though  he  fraudulently,  and 
with  intent  to  convert  the  property  to  his  own  uae,  concealed  the  same  immedi  - 
ately  afterward. 

To'rendcr  the  finder  of  lost  property  liable  as  for  a  larceny,  he  must  know  who  the 
owner  is,  at  the  time  h«3  acquires  possession,  or  have  the  means  of  identifying 
him  inwtanter,  by  marks  then  about  the  property  which  the  finder  underBtand& 
It  is  not  enough  that  ho  has  general  mean9  of  diteavering  the  owner,  by  honert 
diligence,  Slc 

Certiorari  to  the  Orange  oyer  and  terminer.  The 
prisoner,  Cogdell,  was  convicted  at  the  Orange  oyer  and 
terminer,  October,  1840,  (Ruggles,  C.  Judge,  presiding,) 
of  feloniously  stealing,  &c.   the  pocket-book  of  John  War 
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ren,  and  bank  bills  therein  belonging  to  hiin,  amounting  to 
$600. 

Warren  lost  his  pocket-book  on  the  highway ;  and  the  de- 
fendant found,  and  immediately  after  concealed  it,  with  the 
bills,  fraudulently,  and  with  intent,  as  the  prosecution  insisted, 
to  convert  the  whole  to  his  own  use.  The  evidence  was  en- 
tirely sufficient  to  warrant  the  jury  in  so  finding. 

The  court  left  the  facts  to  the  jury  as  sufficient  to  warrant  a 
conviction,  and  the  prisoner's  counsel  excepted. 

H.  G.  WisneTi  for  defendant. 

C  Borland^  (district  attorney,)  for  the  people. 

By  the  Courij  Cowen,  J.  There  was  abundant  proof  of 
the  concealment  and  fraudulent  conversion  of  the  money,  after 
it  had  been  found.  This  was  undoubtedly  under  a  full  con* 
sciousness  in  the  prisoner,  that  it  was  accidentally  lost  It 
was  immediately  demanded  of  him  by  the  owner,  who  sus- 
pected his  having  found  it ;  but  the  prisoner  denied  the  find- 
ing, and  concealed  the  bills.  By  the  owner's  good  fortune, 
they  were  traced  to  the  hands  of  the  prisoner,  and  finally  re- 
stored ;  but  this  was  after  a  course  of  evasion  and  concealment, 
plainly  indicating  his  fraudulent  intent  to  keep  the  money  if 
possible. 

It  did  not  appear  in  evidence,  that  the  pocket-book  or  money 
had  any  mark  by  which  the  prisoner  could  have  discovered 
Warren  to  be  the  owner,  though  he  must  have  been  conscious 
that  the  owner,  whoever  he  might  be,  would  make  an  effort  to 
find  the  money.  He  did  make  such  effort,  offering  a  reward 
to  tlie  prisoner  personally.  In  short,  the  loss  and  finding  were 
])urely  accidental.  Every  thing  after  that,  done  by  the  prison- 
er, was  characteristic  of  the  thief;  and  if  he  can  escape  the  le- 
jral  consequences  of  the  conviction  of  larceny,  it  must  be  solely 
because  that  crime  is  not  predicable  of  a  taking  and  conversion 
under  the  circumstances  mentioned.  Singular  as  it  may  seem 
to  oue  reasoning  upon  princi]ile,  this  appears  to  be  the  settled 
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doctrine  of  the  law,  and  was  considered  to  be  so  by  this  conil 
in  The  People  v.  Anderson,  (14  John,  R,  294.)  It  is  suppos.d 
I  perceive,  by  the  counsel  for  the  state,  tliat  from  what  was  said 
in  The  People  v.  M^Garren,  (17  Wendell^  460,)  we  may  be 
considered  as  holding  it  a  duty  to  disregard  the  adjudication  ui 
The  People  v.  Afiderson,  which  is  not  denied  to  be  a  point 
blank  case  against  the  prosecution.  But  neither  the  decision, 
uor  any  dictum  in  The  People  v.  M^Garren^  nor  the  course 
of  reasoning  in  that  case,  goes  at  all  to  countenance  such  an 
expectation.  All  we  asserted  there  was,  that  probably  the  rule 
must  be  confined  to  such  a  case  as  the  present,  where  it  does 
not  appear  tliat  the  prisoner  knew,  or  had  the  means  of  know- 
ing the  true  owner ;  and  cases  were  cited  to  that  effect.  One 
was,  where  the  pocket-book  found  was  l^ibly  marked  with 
the  owner's  name,  the  finder  being  able  to  read.  Such  cases 
themselves  imply,  that  if  the  owner  has  placed  no  mark  about 
the  property,  and  none  exists,  by  which  the  finder  can  discover 
him,  the  case  must  still  be  considered,  as  it  long  has  been,  one  of 
mere  trover  and  conversion — not  of  larceny.  The  general  remark 
in  The  People  v.  M^Garren,  that  a  finder,  having  the  means 
of  discovery,  is  an  exception,  must  be  taken  with  the  limitation 
indicated  by  the  authorities  referred  to.  Every  finder  may  be 
said  to  have  the  means  of  discovenng  the  owner  by  tlie  exer- 
cise of  an  honest  diligence ;  and  if,  when  valuable  property  is 
lost,  such  means  be  made  a  test,  the  doctrine  of  Tlie  People  v. 
Anderson  is  indeed  gone.  Scarcely  any  finder  could  fail  in 
his  search ;  and  this  being  generally  obvious  to  a  jury,  they 
would  hardly  ever  fail  to  convict  for  that  reason.  The  rule 
would  thus,  in  practice,  be  brought  down  to  a  very  narrow  ez« 
ception. 

It  may  be  very  difilcult  to  perceive  any  reason  in  sound  nK>« 
nils,  why  this  should  not  be  so ;  but  that  is  no  argument  for 
disregarding  a  settled  rule  of  law. 

New  trial  ordered. 
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Lane  &  Gros,  committee,  &c.  vs,  Schermerhork. 

An  action  for  money  had  and  received  to  the  uae  of  a  lunatic,  cannot  be  maintahi* 

•d  in  the  name  of  his  committee. 
Nor  can  ejectment  be  maintained  in  the  name  of  thd  committee,  on  the  title  of  the 

lunatic 
lliere  is  no  difference,  in  this  respect,  between  actions  relating  to  the  real  estate  of 

the  lunatic,  and  those  relating  to  his  personal  estate. 
Jt  seemtf  that  the  rule  as  to  parties,  where  a  claim  of  this  nature  is  prosecuted,  is 

the  same  at  law  and  in  equity. 

Demurrer  to  plea.  Declaration,  setting  out  proceedings  in 
the  court  of  chancery,  by  which  the  plaintiffs,  William  Lane 
and  Lawrence  Gros,  were  appointed  the  committee  of  the  per- 
son and  estate  of  Maria  YateSy  a  lunatic,  on  the  6th  Septem- 
ber, 1837 ;  and  then,  containing  counts  for  money  before  that 
time  had  and  received  by  the  defendant,  to  the  use  of  the  luna- 
tic ;  and  for  monej''  before  that  time  lent  and  advanced  by  the 
lunatic,  to  the  defendant.  Plea  third,  that  the  said  Maria 
Yates  was  not  then,  nor  at  any  of  the  times  mentioned  in  the 
declaration,  a  lunatic,  ice.    Demurrer  and  joinder. 

S.  Stevens,  for  the  plaintifis. 

C.  P,  Kirkland,  for  the  defendant 

By  the  Cottrt,  Bronson,  J.  It  is  unnecessary  to  inquire, 
whether  the  plea  is  bad,  for  the  action  is  misconceived.  It  should 
have  been  brought  in  the  name  of  the  lunatic.  In  Petrie  and 
another  v.  Shoemaker,  ^c,  (24  Wendell,  86,)  we  held,  that  the 
committee  could  not  maintain  ejectment  on  the  title  of  the  hi- 
natic.  The  authorities  on  this  subject  are  uniform,  that  the  ac- 
tion must  be  brought  in  the  name  of  the  lunatic ;  and  there 
b  no  distinction  between  actions  concerning  the  realty,  and 
those  relating  to  the  personal  estate.    The  committee  is  a  mere. 
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bailiff  or  servant,  and  the  interest  and  right  of  action  remain  in 
the  lunatic.  In  the  case  which  follows  the  decision  in  Drury 
V.  Fitch^  [HiUton^s  R,  16,)  the  committee  brought  trespass,  for 
an  injury  to  the  land ;  but  the  court  said,  "  that  the  committee 
was  but  as  bailiflf,  and  hath  no  interest^  but  for  the  profit  and 
benefit  of  the  lunatic,  and  is  as  his  servant ;  and  it  is  contrary 
to  the  nature  of  his  authority  to  have  an  action  in  his  own 
iiame,  for  the  interest  and  estate^  and  all  power  of  suits  is  re- 
tnaining  in  the  lunatic,^^  The  same  doctrine  was  laid  down 
in  Fixlcher  v.  Cfriffin,  {Popham^s  R.  140,)  Coke  v.  Darstom^ 
(1  Broitml,  4*  Goldsb,  197,)  and  Knipe  v.  Palmer^  (2  Wils. 
130.)  In  this  case  it  was  held,  that  a  lease  made  by  the  com- 
mittee in  his  own  name,  was  void,  and  that  the  lessee  was  not, 
therefore,  bound  by  his  covenant.  (See  also,  Matter  of  FUz- 
geraldj  2  Sch.  ^*.  Lef  431.) 

It  is  true,  that  most  of  the  cases  on  this  subject  relate  to  the 
real  estate  of  the  lunatic ;  but  that  is  so  because  the  question 
was  settled  at  a  time  when  there  was  comparatively  but  little 
personal  property,  and  not  because  there  is  any  diflference  in 
principle  between  real  and  personal  actions,  so  far  as  concerns 
the  right  to  sue.  In  both  cases  the  action  must,  in  general,  be 
brought  by  him  who  has  the  legal  interest.  But  the  question 
is  settled  in  relation  to  personal,  as  well  as  real  actions.  In 
Cox  V.  Dawson,  {Noy^s  R.  27,)  which  is  one  of  the  earliest 
cases,  the  committee  brought  trover,  and  the  court  said  it  wtL5 
ill  brought,  for  he  ought  to  have  brought  it  in  the  name  of  the 
lunatic.  Mr.  Shelford  says,  the  action  must  be  brought  in  the 
name  of  the  ntm  compos,  whether  it  be  an  action  of  trespass, 
ejectment,  covenant,  or  of  any  other  kind.  {Shelf  Lunatics, 
395,  ed.  1833.)  And  the  rule  in  relation  to  parties,  seems  to  be 
the  same  in  equity,  as  it  is  at  law.  {Stewart  v.  Graham,  19 
Ves.  312.)  That  was  an  application  by  the  committee  for  a  nc 
exeat,  on  account  of  a  debt  alleged  to  be  due  the  lunatic ;  and 
the  f  roceeding  v*as  in  the  name  of  the  lunatic. 

Judgment  for  defendant. 
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Where,  in  ejectment  for  dower,  the  defendikiit  ofiered  B.,  his  landlord,  as  a  witneeti 
and  it  appeared  that  B.  had  leased  to  the  defendant  for  years,  with  a  covenant 
for  quiot  enjoyment ;  and  that  B.*8  title  was  a  lease  in  fee  from  V.,  containiD§^  a 
like  covenant,  and  reservinjr  rent  and  a  quarter  sale ;  hdd,  that  B.  was  incompe- 
tent, notwithstanding  V.*b  covenant  to  him,  his  interest  preponderating  in  favor 
of  his  tenant 

Under  the  mlc  in  JTtrmey  ▼.  Watttf  (14  Wendell,  41,)  it  nenu,  a  lessee,  with  cove- 
nant for  quiet  enjoyment,  not  having  paid  any  purchase  money,  can  only  recover 
nominal  damages  on  the  covenant,  in  case  of  eviction,  with  the  costs,  &e.  die- 
hursed  in  defending  the  title. 

Even  were  that  case  to  be  revised,  the  lessee,  it  seems,  could  only  be  aUowed  to  re* 
cover,  in  addition  to  the  costs,  the  value  of  the  land  from  which  he  has  been 
evicted,  as  it  stood  at  the  date  of  the  covenant,  subject  to  the  burthens  imposed 
by  the  lease. 

The  possession  of  the  tenant  being  that  of  the  landlord,  in  ejectment  against  the  forw 
mer,  the  latter  is,  in  general,  incompetent  as  a  witness  for  him. 

Ejectment  for  dower,  tried  at  the  Albany  circuit,  June  19th, 
i841,  before  Cushman,  C.  Judge.  The  facts  are  sufficiently 
itated  in  the  opinion  of  the  court. 

McKovm  ^  Van  Buren,  for  defendant 

G.  (J*  JR.  W.  Peckham,  for  plaintilE 

By  the  Courts  Cowen,  J.  In  February,  1793,  Van  Rens- 
selaer demised  in  fee  to  the  witness'  father,  Henry  Burhans, 
reserving  a  rent  and  quarter  sale.  ^  The  father  devised  to  hit 
son  David,  the  witness.  The  lease  from  Van-  Rensselaer  con- 
tained a  covenant  for  quiet  enjoyment ;  and  the  lessor  is  of  suf- 
ticient  ability  to  make  good  the  indemnity  which  it  implied 
The  witness  demised  to  the  defendant,  also  with  covenant  foi 
quiet  enjoyment.  The  last  mentioned  lease  was  for  a  term  of 
years.  In  ejectment  for  dower  in  the  land,  the  witness  was  oP 
fered  for  the  defendant,  and  was  rejected  because  of  interest 
Tan  Rensselaer  had  notice  to  defend  the  suit 

Prima  facie,  the  witness  was  interested  in  favor  of  the 
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dr-fendant ;  and  the  question  is,  whether  the  covenatit  by  Tut 
Eeiisselaer  worked  a  balance  of  that  interest.  This  depends  od 
the  single  inquiry,  whether  the  damages  recoverable  in  an  ac- 
tion against  Van  Rensselaer  would  necessarily  be  commensurah! 
with  the  amount  of  the  witness'  responsibility  in  an  action  oti 
his  covenant,  and  his  loss  in  other  respects.  The  recovery  cf 
the  plaintifi*  in  this  suit,  would  take  from  the  defendant  specifi- 
cally one  third  of  the  premisej  demised  to  him  by  the  witness; 
thus,  pro  latUo,  displacing  his  title  aud  possession,  and  the  wit- 
ness' right  of  entry  at  the  expiration  of  the  term.  It  would  also 
take  in  the  same  proportion  from  the  witness'  claim  of  rent 
from  the  defendant  These  considerations  seem  to  affect  the 
witness,  over  and  above  the  question  of  damages.  The  re- 
covery by  the  defendant  against  the  witness,  and  by  him 
against  Van  Rensselaer,  would,  according  to  the  opinion  ex- 
pressed by  Mr.  Justice  Sutherland,  in  Kinney  v.  Watts,  (14 
Wendelly  38,  41,)  be  exactly  equal.  The  rule  he  lays  down 
is  this :  "  As  the  lessee  has  paid  no  purchase  money,  he  can  re- 
cover none  back  upon  eviction.  He  is  entitled,  at  most,  only 
to  nominal  damages."  Following  out  that  rule  literally,  nei 
ther  the  defendant  nor  the  witness  could  recover  more  than  imn 
third  of  nominal  damages.  Improvements  and  rise  in  valuri 
are,  of  course,  not  to  be  considered,  according  to  the  opinion 
cited.  They  ore  lefi  to  stand  on  the  principle  which  prevail:) 
on  a  like  covenant  as  between  vendor  and  purchaser,  which  is 
well  known.  To  tlie  damages  would  be  added  the  costs, 
which  the  witness  would  pay  to  the  defendant,  and  recover  in 
full  against  Van  Rensselaer.  So  frt  there  would  be  a  balance. 
But  the  wimess  loses  his  right  of  entry,  and  his  rent.  Ho 
comes  to  maintain  his  tenant  in  possession,  which  is  the  wit- 
ness' own  possession ;  {Jackson,  ex  dem.  Roscvelt,  v.  Stack- 
house,  1  Cowen,  128 ;  per  Tindal,  Ch.  J.,  in  Doe,  ex  dem. 
Bath,  V.  Clarke,  3  Bingham,  N.  C.  429 ;)  and  idthougli 
a  recovery  might  not  conclude,  as  between  him  and  the 
^aintitf,  on  the  point  of  title,  his  loss  of  entry  and  rcDt, 
would  probably  be  of  considerable  additional  consequence 
I  say,  probably     I  admit  it  does   not   so  expressly  appeiu 
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in  dte  case.  Non  constat  they  would  be  of  any  value ,  but  we 
cannot  presume  such  an  extraordinary  state  of  things  as  would 
make  that  so.  If  they  were  of  no  consequence,  that  fact  should 
have  been  shown,  o^  the  witness  should  have  released  his 
rights  in  this  respect. 

But  if  we  were  to  revise  the  rule  laid  down  in  Kinney  v. 
Watts,  I  am  satisfied,  on  reflection,  we  never  could  do  more 
than  allow,  as  against  Van  Rensselaer,  the  value  of  the  one 
third  in  question,  as  it  stood  in  1793,  subject  to*  rent  and  quar- 
ter sale.  The  balance  then  against  the  witness,  would  be,  the 
damages  for  loss  of  his  rent,  and  right  of  entry,  in  respect  to  an 
increase  of  value  and  improvements,  made  in  the  mean  time. 
These  two  are  so  strongly  probable,  from  the  common  course, 
that  we  cannot  presume  against  their  existence. 

In  either  view,  therefore,  I  am  of  opinion  that  the  interest 
of  the  witness  was  not  equal ;  and  that  a  new  trial  should  be 
denied. 

New  trial  denied. 


KSRKER  &  WiLLETTS  VS,  CaRTEIL 

Whoe,  in  repleTin,  the  cause  was  reached  at  the  circuit  in  its  regular  order  on  the 
calendar,  and  the  defendant  refused  to  appear ;  whereupon  the  plaintiff  entered 
bis  default,  and  the  cause  proceeded,  both  parties  treating  it  as  an  inquest 
Hdd^  on  bill  of  exceptions  for  the  exclusion  of  evidence  proposed  by  the  defen. 
danti  that  he  could  not  be  allowed  to  change  his  ground,  and  claim  rights  be- 
yond wiiat  are  incident  to  an  inquest 

On  an  inquest  at  the  circuit,  the  defendant  may  examine  the  plaintiff's  witnesses 
to  controvert  the  evidence  given  to  sustain  the  action ;  but  he  cannot,  under 
color  of  exercising  this  right,  show  a  substantive  defence  aliunde. 

The  rule  on  this  point  laid  down  in  Hartmn  v.  Boyd,  (5  Wend,  563.)  approved, 
and  the  previous  case  of  Oreen  ads.  Willi*,  (I  Wend.  78,)  regarded  as  over, 
rultd. 

Replevin,  tried  before  Cushman,  C.  Judge,  at  tJie  Alba- 

nj'  circuit,  in  September,   1839.      The  cause   was    reached 

in   its   regular  order  on  the   calendar;    the   defendant   was 

beroupou   called,  and   refused  to   appear:    his   defarlt   wnn 
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entered  by  the  clerk,  and  the  plaintiffs  proceeded  to  tiike  an 
inquest  by  default.  After  a  witness  had  given  evidence  for 
the  plaintiffs,  the  defendant's  counsel  put  a  question  to  the  wit- 
ness, which  did  not  go  to  controvert  the  evidence  which  had 
been  given  by  the  plaintiffs^  but  went  to  show  a  substantive 
defence  aliunde*  The  plaintiffs'  counsel  objected,  that  such  a 
question  could  not  be  put  on  an  inquest — the  defendant's  coun- 
sel insirted  that  it  could  be  put  on  an  inquest.  Th^  judge  de 
cided  foi  the  plaintiffs,  and  overruled  the  question.  The  de- 
fendant excepted. 

M.  T.  Reynolds^  for  defendant 

i?.  W.  Peckham^  for  plaintiffs. 

By  the  Court,  Bronson,  J.  Although  the  cause  was  called 
In  its  regular  order  on  the  calendar,  the  defendant  refused  to 
appear,  and  his  default  was  entered.  Both  nury^s  treated  it  as 
an  inquest  at  the  time,  and  the  defendant  dmfiot  nW  be  allow- 
ed to  change  his  ground.  ^.;-         "/ 

The  case  of  Green  ads  Willis,  (1  TFc7iii..Z8,)  was  virtual- 
ly overruled  by  Hartness  v.  Boyd,  (5  Wend.  563,)  which  we 
think  lays  down  the  true  rule,  and  was  properly  followed  by 

the  judge. 

New  trial  denied. 


Milk  vs.  Christie  &  Todd. 

A  middle  letter  in  one's  name  ib  no  part  thereof,  and  a  variance  in  this  reepoei  be- 
tween a  written  contract  as  set  forth  in  the  pleadings,  and  that  piodaeed  ui  evi- 
dence, is  immaterial. 

A  contract  to  deliver  1000  **  tnuheU  of  good  merchantabU  wheat,**  Sue,  is  complied 
with  by  the  vendor's  tendering  a  quantity  of  wheat,  merchantable  in  fact,  and 
equal  in  the  aggregate  to  1000  bushels  statute  weight,  though  it  will  not  fill  tho 
statute  measure  of  eight  gallons  to  the  bosheL 

[n  genera],  the  term  bushel  in  a  contract,  calls  for  a  quantity  equal  to  eight  galkiiM ; 
but  in  respect  to  wheat,  rye  and  Indian  com,  there  is  an  exception ;  and  in  sdei 
of  these,  the  term  bushel  is  satisfied  by  a  quantity  equal  in  weight  alone  to  tkt 
statute  requisition,  unless  the  parties  have  otherwise  agreed. 
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AssoMPsiT,  for  not  accepting  a  quantity  of  wheat,  tried 
At  the  Tompkins  circuit,  February  12th,  1840,  before  Mo- 
NGLL,  C,  Judge.  The  declaration  contained  a  count  upon 
the  special  contract,  and  also  counts  for  goods  sold  and  de- 
livered. 

The  plaintilf  gave  in  evidence  a  contract  in  writing,  dated 
September  27,  1838,  by  which  he  contracted  to  sell  to  the 
defendants  "one  thousand  bushels  of  good  merchantable 
wheat,  at  the  price  of  two  dollars  per  bushel,  to  be  deliver- 
ed at  said  Christie  &,  Todd's  mill,  on  or  before  the  15th  day 
of  October  next,  and  cash  payable  on  delivery  of  each  load 
as  it  may  be  delivered."  The  contract  then  declared  what 
portion  might  be  spring  and  what  winter  wheat,  and  provided 
for  settling  any  dispute  as  to  such  proportion.  By  these  pro- 
visions, one-sixth  of  four  hundred  bushels  might  be  spring 
wheat ;  and  if  any  of  the  other  six  hundred  bushels  should 
be  spring  wheat,  the  latter  was  to  go  into  the  contract  at  fif- 
teen shillings  per  bushel.  The  defendants  agreed  to  accept 
and  pay,  on  the  above  terms. 

It  was  doubtful,  on  the  face  of  the  contract,  whether  the  sig- 
nature of  the  plaintiff  was  Wm.  H,  Milk  or  Wm.  W.  Milk. 
On  its  being  offered  in  evidence,  the  defendants'  counsel  ob- 
jected for  variance,  because  the  contract  was  described  in  the 
•^  yclaratton  as  signed  Wm.  H.  Milk ;  but  the  objection  was 
overruled.    The  plaintiff's  real  name  was  Wm.  W, 

The  plaintiff  then  gave  evidence  tending  to  prove  a  ten- 
der of  the  wheat,  according  to  the  terms  of  the  contract,  the 
wheat  l)eing  in  fact  merchantable,  and  equal  in  the  aggre- 
gate to  1000  bushels  at  the  statute  weight.  But  many  par- 
ticular bushels,  taking  it  at  eight  gallons  per  bushel,  the 
BtavUte  measure,  would  not  reach  the  statute  weight,  of 
sixty  pounds  per  bushel.  The  defendants  expressed  a  wi! 
lingness  to  receive  all  the  wheat  tendered,  which  was  clean 
and  weighed  sixty  pounds  to  the  bushel  measure ;  but  declined 
to  receive  any  which  weighed  less,  as  not  commg  up  to  tho 
contract. 

The  judge,  at  first,   thought  tlic  contract  to   mean  nier- 
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chaiit'ible  wheat,  weighing  1000  bushels  in  the  aggregate ;  and 
considerable  evidence  was  therefore  received  on  the  question 
of  merchantable  quality,  independently  of  the  measure  fc»r  each 
particular  bushel. 

The  defendants  had  received  some  of  the  wheat ;  and  had 
not  declined  to  receive  any  which  weighed  sixty  pounds  to  the 
bushel. 

The  witnesses  for  the  plaintiff,  and  defendants,  expressed 
different  opinions  as  to  the  meaning  of  the  words  merchanta- 
ble wheat ;  those  for  the  plaintiff  saying,  that  weighing  sixty 
pounds  to  the  bushel  was  not  essential ;  those  for  the  defen- 
dants, that  it  was ;  several,  on  both  sides,  being  either  millers, 
or  otherwise  experienced  dealers  in  the  article. 

The  judge  charged  the  jury,  that  the  plaintiff  was  bound  to 
prove,  that  he  had  delivered,  or  offered  to  deliver,  at  the  defen- 
dants' mill,  within  the  time  stipulated,  one  thousand  bushels 
of  wheat  of  the  kind  and  quality  mentioned  in  the  contract, 
and  not  of  an  inferior  quality.  "  That  a  bushel  of  good  mer- 
chantable wheat,  according  to  the  revised  statutes  relative  to 
the  standard  of  weights  and  measures  and  the  revisers'  note, 
shall  contain  at  the  mean  pressure  of  the  atmosphere,  at  the 
level  of  the  sea,  eighty  pounds  of  distilled  water,  at  its  maxi* 
mum  density,  which,  by  law,  is  equal  to  eight  gallons,  or  thir- 
ty-two quarts ;  and  that  the  bushel  of  wheat  shall  consist  of  six- 
ty pounds.  In  other  words,  that  good  and  merchantable  wheai^ 
mtist  weigh  sixty  pounds  to  the  bushel.  He  was  of  a  differ- 
ent opinion  before  examining  the  statute,  and  the  revisers' 
note,  supposing  that  if  the  purchaser  got  his  sixty  pounds 
of  wheats  which  was  of  a  fair  qn  slity  in  other  respects,  it  was 
of  no  consequence  as  to  the  bulk  or  measurement.  But  he 
now  felt  constrained  to  give  the  statute  a  different  construction, 
uxid.  one  which,  if  correct,  would  call  for  the  intervention  of 
the  legislature ;  for  not  one  crop  in  twenty  in  this  state  will 
now  weigh  sixty  pounds  per  bushel.  If  the  jury  pre  of  opin- 
ion that  the  wheat  tendered  was  good  merchantable  wheat, 
within  the  construction  given  by  the  court,  they  w*ll  find  o 
verdict  for  the  plaintiff,  for  such  damages  as  they  find  t>v  di^er 
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enoe  to  be  between  the  price  to  be  given  and  the  cash  price 
of  such  wheat  on  the  day  of  completing  the  contract" 
Ikit  if  of  a  different  opinion,  they  would  find  for  the  defen- 
dants. 

The  jury  found  for  the  plaintiff  with  $222,65  damages. 

The  defendants'  counsel  moved  for  a  new  trial  on  a  case. 

iS*.  Love^  for  the  defendants. 
C.  Humphrey,  for  the  plaintiffl 

By  the  Ccurtj  Cowen,  J.  The  middle  letter  was  no  parr 
of  the  name;  and  was,  therefore,  properly  rejected  as  sur- 
plusage, both  in  the  pleadings  and  evidence.  The  name 
then  stood  in  both  William  Milk.  {Franklin  v.  Talmadge, 
5  John.  R.  84.)  Again,  the  case  may  be  put  in  this  way : 
William  W.  sues  by  the  name  of  William  H. ;  and  the 
misnorner  is  not  pleaded  in  abatement.  It  is  then  enough 
to  see,  that  the  true  contract  produced  in  evidence  was  in 
fact  made  with  the  real  plaintiff,  by  whatever  nama  ( Water- 
bury  V.  Mather,  16  Wendell,  611,  612  to  616,  and  the  author- 
Hies  there  cited.) 

Under  the  charge  of  the  judge,  the  jury  must  be  under- 
stood as  having  found  that  the  wheat  tendered  was  mer- 
chantable, within  the  sense  of  that  word  as  understood  by  the 
plaintiff's  witnesses,  at  least;  and  if  the  construction  of 
the  statute,  contended  for  by  the  plaintiff's  counsel,  be 
correct,  we  cannot  interfere  with  the  verdict.  Whether 
the  wheat  came  within  that  construction,  was  a  question 
iairly  open  for  the  jury  upon  the  evidence,  and  was  fairly 
submitted ;  and  we  must  take  it,  on  their  finding,  that  the 
wheat  was  merchantable,  unless  the  statute  requires,  upon 
such  a  contract  as  the  one  before  us,  that  merchantable 
wheat  should  combine,  in  each  several  bushel,  both  the 
measure  and  weight  required  by  the  statute.  The  jury 
either  repudiated  this  construction,  thus,  if  tlie  defendants 

Vol.  I.  14 


IC6  CASES  IN  THE  SUPREME  COURT. 

Milk  o.  Christie. 

be  right,  finding  against  law ;   or  they  adopted  it,  and  thua 
found  against  the  weight  of  the  evidenca 

The  defendants  acted  throughout  upon  a  very  narrow  and 
inconvenient,  not  to  Sciy  an  unjust  construction  of  the  con- 
Iract,  obviously  with  the  view  to  get  rid  of  what  turned  out 
to  be  a  hard  bargain.  Yet  they  are  entitled  to  be  discharged 
from  the  contract,  if  the  statute  be  so  strict  as  the  learned 
judge  supposed.  The  provisions  to  which  he  referred  are 
1  B.  S.  618,  §  19,  and  Id.  621,  §  40,  2d  ed.  Section  19  de- 
clares, that  "  The  bushel  shall  contain  at  the  mean  pressnje 
of  the  atmosphere,  at  the  level  of  the  sea,  eighty  pounds  of 
distilled  water,  at  its  maximum  density."  Section  40,  that 
"  Whenever  wheat,  rye  or  Indian  com,  shall  be  sold  by  the 
bushel,  and  no  special  agreement  as  to  the  measurement  or 
weight  thereof  shall  be  made  by  the  parties,  the  bushel  shall 
consist  of  sixty  pounds  of  wheat,  and  of  fifly-six  pounds  of 
rye  or  Indian  com."  The  last  section,  standing  alone,  is  ob 
viously  satisfied  by  mere  weight  Wlieat,  otherwise  merchant- 
able, weighing  sixty  pounds,  makes  one  bushel,  and  a  great 
er  or  less  quantity  makes  bushels  or  parts  of  bushels,  while 
rye  and  corn  would  be  weighed,  calling  fifty-six  pounds 
of  either,  one  bushel.  Such  is  the  ordinary  course  among 
dealers.  But  it  is  supposed  that  the  last  section  must  be 
read  with  the  previous  19th  ;  thus  combining  precise  measure, 
as  well  as  weight ;  in  other  words,  that  to  make  a  bushel,  it 
must  not  only  be  of  the  prescribed  weight  required  by  the 
40th  section,  but  must  also  precisely  fill  the  measure  required 
by  the  19th.  We  think  otherwise.  The  19th^  section,  the 
14th,  and  others  of  a  similar  character,  in  the  statute  concern- 
ing weights  and  measures,  (1  R,  S.  616,  2d  ed.)  relate  to 
the  size  or  capacity  of  standard  measures,  deposited  in  the 
otfice  of  state.  These  are  to  be  copied,  distributed  and 
authenticated,  for  the  use  of  such  as  deal  in  measure  sim- 
ply. A  contract  expressing  measure  would,  accordingly, 
mean  the  statnte  capacity ;  not  weight.  But  the  40th  section 
comes  in  and  makes  wheat,  rye  and  corn  exceptions.  As  to 
these,  though  the  sale  be  expressed  in  bushels^  a  term  for  dr> 
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meaaare,  it  shall  be  construed  to  mean  weight  simply.  We  are 
referred,  by  the  defendants'  counsel,  to  the  remarks  of  Professor 
Rcnwick,  as  adopted  by  the  revisers.  (3  R,  S.  545,  2d  ed, 
pL  4.)  But  nothing  there  said  is  calculated  to  raise  the  con- 
struction on  the  statute,  for  which  the  defendants  contend.  Ho 
IS  there  treating  of  dry  measure.  His  remarks  regard  capacity^ 
not  weight.  No  reference  is  made  to  the  provision  in  the  40th 
section,  by  which  the  word  bushel,  in  the  peculiar  case  of  wheat, 
rye  and  corn,  is  made  prima  facie  a  term  of  weight,  and  not  of 
measure. 

On  the  whole,  we  cannot  bring  ourselves  to  doubt,  that  the 
I^islaturc  intended,  by  the  40th  section,  simply  to  enact  what 
had  long  been  the  universal  practice  of  dealers,  in  the  peculiar 
kind  of  grain  there  mentioned,  under  contracts  of  sale  by  the 
bushel.  It  was  thought  very  inconvenient  to  make  the  word 
bushel^  in  contracts  between  them,  conform  to  the  general  mean- 
ing affixed  to  it  as  a  mere  measure  of  capacity.  The  section  was 
passed  in  affirmance,  not  in  reversal  of  commercial  language,  as 
every  merchant,  probably  every  agriculturist,  in  the  state,  have 
long  understood  it.  Both  section  19,  and  the  recommendation  of 
Professor  Ren  wick,  standing  in  the  form  of  an  unqualified  statute, 
would  have  departed  from  common  parlance  in  respect  to  three 
kinds  of  grain.    Section  40  introduced  the  proper  qualification. 

We  are  of  opinion  that  the  motion  for  a  new  trial  must  be 
ienied. 

New  trial  denied. 


Klock  vs.  Cronkhite. 

Where  tho  assigrnee  of  a  mortgage  takes  a  quit  elaim  deed  of  one  half  of  the  molt, 
gmged  premises,  this  does  not  extinguish  the  mortgage.  At  most,  it  can  only 
eperats  an  exttngnisbment  of  a  port  cf  the  mortgage  debt,  leaving  the  aiisignee  at 
liberty  to  foreclose  for  the  residue. 

ft  wiU  make  no  difference  in  such  case,  that  the  assignee's  title  to  such  half 
is  deiT?ed  from  one  who  had  purchased  it  of  the  mortgagor,  and  gave  baek 
■n  agreement  to  pay  off  the  mortgage;  espec'Ally  if  the  assignee  had  n* 
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notice  of  the  agrecinent  And,  9embU,  even  were  he  notified,  the  resolt  wonld  bt 
the  s&me. 

iiuere^  whether  if  the  assignee's  deed,  instead  of  being  for  half,  had  coyered  tht 
wh»U  premises,  it  could  have  operated  an  extinguishment  of  the  mortgage. 

Where  one,  in  a  mortgrage  foreclosure  under  the  statute,  through  ati  honest 
mistake  of  his  legal  rights,  claims  in  his  notice  more  than  is  due  him,  this 
will  not  affect  the  validity  of  the  sale.  And  quart,  whether  such  errone- 
ous claim  could,  under  any  circumstances,  prevent  the  purchaser  Irom  oo* 
quiring  a  good  title. 

E.  having  a  judgment,  obtained  in  1832,  which  was  a  lien  on  premises  covered  by 
a  prior  mortgage  dated  in  1829,  caused  the  same  to  be  levied  on  and  sold,  and 
bid  them  in  himself.  After  the  sale  became  absolute,  he  obtained  the  shcriff^s 
deed,  and  the  mortgage  was  foreclosed  under  the  statute.  Held,  that  K  acquired 
no  title  under  the  judgment,  and  of  course  could  convey  none  to  the  defendant, 
his  grantee. 

A  sheriff^s  deed,  given  after  the  sale  becomes  absolute,  takes  efieet  by  rdatioa  from 
the  time  when  it  might  have  been  demanded.    Semble. 

Ejectment,  for  nine  acres  of  land,  in  Minden,  Montgomery 
county^  tried  at  the  Montgomery  circuit,  before  Willard,  C. 
Judge,  in  ^November,  1839. 

John  Baum  and  Abram  Baum^  being  seized  of  the  premises 
in  question,  on  the  first  day  of  May,  1839,  mortgaged  the  same 
to  Peter  Davis^  to  secure  the  payment  of  $600,  with  interest 
On  the  18tli  January,  1834,  J.  and  A.  Baum,  the  mort^ragors, 
conveyed  the  south  half  of  the  premises  to  Sanford  W.  Lee 
and  Simeon  Klock,  who  thereupon  gave  the  Baums  a  written 
undertaking  "  to  have  the  north  part  of  the  lot  cleared  from  tlie 
mortgage,  and  pay  the  mortgage  and  interest  fi-om  the  first  day 
of  May  next"  On  the  7th  April,  1834,  Davis  assigned  his 
mortgage  to  the  plaintifif.  On  the  7th  November,  1834,  Lee 
and  Klock  conveyed  the  sotUh  half  of  the  premises  to  the 
plaintiff,  by  quit  claim  deed.  But  it  did  not  appear,  that  the 
plaintiff  had  notice  of  the  agreement  of  his  grantors  to  pay  off 
the  mortgage.  The  plaintiff  foreclosed  the  mortgage,  by  notice 
pursuant  to  the  statute,  and  became  the  purchaser  of  the  whole 
of  the  mortofaged  premises,  at  the  sale,  on  the  socond  Mondaj 
of  May,  1836. 

On  the  15th  October,  1832,  Isaac  Elwood  recovered  a 
judgment  for  S2000  of  debt^  and  $10  costs,  against  J.  &  A. 
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dram,  tlie  mortgagors,  under  which  the  premises  were  sold  to 
Elwood  on  the  8th  November,  1834,  and  a  deed  was  executed 
to  him  by  the  sheriff,  on  the  23d  May,  1836.  Elwood  had  pre- 
viously, on  the  20th  February,  1836,  conveyed  the  premises  to 
the  defendant,  by  warranty  deed.  When  the  plaintiff  com- 
menced advertising  to  foreclose  the  mortgage,  the  amount  then 
unpaid  of  the  mortgage  money  was  $237,70,  and  the  plaintiff 
in  the  notice  claimed  that  sum  as  being  due  on  the  mortgaga 

The  defendant  insisted,  1st.  That  as  the  plaintiff  had  pur- 
chased the  south  half  of  the  mortgaged  premises  in  fee,  the 
mortgage  was  merged  and  the  power  of  sale  at  an  end,  and 
that  the  foreclosure  was  therefore  irregular  and  void  ;  2d.  That 
if  the  power  of  sale  was  not  wholly  gone,  it  was  irregular  for 
the  plaintiff  to  claim  the  whole  sum  due  on  the  mortgage;  and 
3d.  That  the  foreclosure  was  irregular  and  void  as  against  El 
wood,  a  judgment  creditor,  and  as  against  any  person  holding 
under  that  judgment.  The  judge  decided  that  the  plaintiff 
was  entitled  to  recover,  and  the  defendant  excepted.  Verdict 
for  the  plaintiff.  The  defendant  now  mov^s  for  a  new  trial  on 
a  bill  of  exceptions. 

D.  Cady^  for  defendant 

M.  T.  Reynolds^  for  plaintiff 

By  the  Courts  Bronson,  J.  If  there  had  been  notice  to  the 
plaintiff  of  the  agreement  of  Lee  and  Klock  to  pay  off  the 
Qfiortgage,  I  do  not  see  how  that  could  prejudice  the  plaintiff's 
title  in  a  court  of  law.  But  as  he  had  no  notice  of  the  as:reo- 
inent,  it  is  quite  clear  that  he  cannot  be  affected  by  it. 

After  taking  an  assignment  of  the  mortgage,  the  plaintiff 
acquired  the  equity  of  redemption,  as  to  the  south  half  of 
the  premises,  by  the  deed  from  Lee  and  Klock.  If  that 
liad  been  a  conveyance  of  the  whole  of  the  property,  I 
riiould  not  be  prepared  to  say  that  the  mortgage  was  ex- 
tinguished. But  however  that  may  be,  taking  a  convey- 
ince  of  the  equity  of  redemption  as  to  only  one  half  of 
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the  property,  could,  at  the  most,  only  operate  to  extiogniib 
one  half,  or  some  other  portion,  of  the  mortgage  debt; 
and  the  plaintiff  might  well  foreclose  and  sell  for  the  res- 
idue. 

When  there  is  a  foreclosure  under  the  statute,  the  notice 
must  specify,  among  other  things,  the  amount  claimed  to  be 
due  on  the  mortgage  at  the  time  of  the  first  publication. 
(2  R,  S.  546,  i  4.)  But  the  statute  imposes  no  penalty 
for  claiming  more  than  is  really  due;  and  if  such  a  claim 
could,  under  any  circumstances,  affect  the  validity  of  the 
sale,  it  certainly  could  not  in  a  case  like  this,  where,  if  the 
plaintiff  has  in  fact  demanded  too  much,  it  has  not  resulted 
from  a  fraudulent  purpose,  but  from  a  mistake  concerning  his 
legal  rights. 

Under  the  act  of  1813,  a  foreclosure  by  aavertisement  ana 
sale  does  not  prejudice  any  creditor,  to  whom  the  mortgaged 
premises  are  bound  by  a  judgment  at  law,  or  a  decree  in  equi- 
ty. (1  /?.  i.  373,  374,  §  6,  first  proviso,)  But  El  wood  did 
uot  stand  in  the  character  of  a  judgment  creditor,  bavicg  a 
lien  at  the  time  of  the  mortgage  sale.  He  had  previously  sold 
under  his  judgment,  and  his  right  to  a  deed  from  the  sheriff 
had  become  perfect  on  the  8th  of  February,  1836,  when  the 
time  allowed  for  redeeming  expired;  although  the  convey- 
ance was  not  made  until  the  23d  of  May,  1836,  which  was 
after  the  mortgage  sale,  the  deed  undoubtedly  took  effect,  by 
relation,  from  the  time  when  it  might  have  been  demanded, 
which  was  prior  to  the  sale  on  the  mortgage.  At  the  time  of 
that  sale,  Elwood  stood  in  the  character  of  grantee  or  assignee 
of  the  mortgagors,  and  as  such  he  was  foreclosed  of  fdl  equity 
of  redemption.  The  statute  has  no  saving  clause  in  favor  of 
those  who  have  acquired  the  title  or  equity  of  redemption  ol 
the  mortgagor ;  it  only  saves  other  mortgagees,  and  creditors 
having  a  lien  by  judgment  or  decree. 

Elwood  must  claim  in  one  of  two  ways,  and  not  in  both. 
He  must  say,  either  that  he  was  the  owner  of  the  equity  of 
redemj)ti<)n  at  the  time  of  the  mortgage  sale ;  or  that  he 
was  a  judgment  creditor  having  a  lien.    If  he  claims  thi 
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•qnity  of  redemption,  the  answer  is,  that  that  interest  has  been 
foreclosed ;  if  ho  claims  merely  as  a  judgment  creditor  having 
a  lien,  he  must  then  go  into  equity  and  redeem.  He  clearly  ha^ 
no  title  at  law. 

The  defendant  has  of  course  acquired  only  such  rights  as  be- 
longed to  Elwood,  his  grantor.  The  cause  was  properly  dis- 
posed of  at  the  circuit 

New  trial  denied. 


B.  Waldron  and  Sallt  Ann  his  wife  vs.  Mary  C.  P.  Mc- 
Comb. 

Vhere  a  naked  power  to  seU  lands  was  given  by  will,  accompanied  by  a  direction, 
that  the  moneys  arising  from  the  sate  should  be  invested,  Slc.  for  the  purposes  of 
the  will :  Held,  that  according  to  the  obvious  import  of  the  power,  the  sale  mus*. 
be  for  cash,  or  something  which  coald  be  mvested  ;  and  a  deed  under  it,  reciting 
facts  which  showed  that  the  grantor  conveyed  partly  for  money,  and  partly  io 
consideratioii  of  an  equitable  claim  of  the  granteei  was  held  a  departure  from  its 
pLrpooe,  and  therefore  void. 

A  naked  power  to  fell  must  be  pursued,  both  in  respect  to  its  purposes  or  object,  and 
the  forms  prescribed  in  it ;  and,  sembU,  a  deed  under  it,  exhibiting  a  defect  io 
either  particular,  is  void,  both  at  law  and  in  equity. 

So,  semhle,  in  respect  to  sales  under  powers  of  p  pnblio  nature  ;  e.  g.,  by  collectors 
of  taxes,  or  executors  or  administrators  in  virtue  of  a  surrogate's  decree  for  the 
payment  of  debts,  Slc 

Ejectment,  tried  before  Ruggles,  C.  Jud^e,  November  12 
1839,  at  the  Westchester  circuit  The  case  was  this:  In  May, 
1799,  Joseph  Eden,  being  seized  in  fee  of  the  premises  in  ques- 
tion under  the  will  of  Medcef  Eden  the  elder,  subject  to  an  ex- 
ecutory devise  over  to  Medcef  Eden  the  younger,  in  fee  abso- 
lute, in  the  event  of  said  Joseph  dying  without  isssue  before  said 
Medcef  the  younger,  executed  a  deed  of  said  premises,  in  fee,  to 
All  xander  McComb.  The  defendant  claimed  imder  this  deed. 
Bnt,  in  1826,  it  being  discovered  that  her  title  was  defective,  on 
account  of  the  executory  devise  over  to  said  Medcef  the  younger, 
which  had  attached  by  the  death  of  said  Joseph  without  issuiB, 
tii  attempt  was  made  to  remedv  the  defect,  as  follows : 
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Medcef  the  younger  had  made  his  will  in  1819,  devising  nil 
his  real  and  personal  estate  to  Rachel,  his  wife,  for  life,  or  di^ 
ranie  viduitate,  for  the  maintenance  and  support  of  he-self,  hei 
daughter  Sally  Ann,  (one  of  the  plaintifis,)  Elizabeth  and  Riv 
)ecca,  and  also  of  John  Pelatreau;  and  on  the  death  or 
marriage  of  his  wife,  he  devised  said  estates  to  said  John 
Pehitreau  during  his  natural  life,  for  the  support  of  himself  and 
the  said  three  girls;  and  after  the  death  or  marriage  of  his 
wife,  and  the  death  of  Pelatreau,  he  devised  all  his  said  landed 
estates  to  Sally  Atm,  Elizabeth  and  Rebecca,  in  fee.  He  gave 
to  his  said  wife,  so  long  as  she  should  remain  single,  and 
to  said  Pelatreau,  afcer  her  death,  or  marriage,  power  to  sell 
and  convey  any  part  of  his  real  estate,  provided  Aaron  Burr 
should,  in  writing,  signed  by  his  hand,  consent ;  no  sale,  to 
be  valid  without  such  consent;  the  moneys  arising  from 
such  sale  to  be  invested  tinder  the  direction  of  said  Aaron 
Burr  J  for  the  purposes  of  said  will.  He  appointed  his  wile 
executrix,  so  long  as  she  remained  single  and  unmarried' 
and  declared,  that  afterwards,  said  Pelatreau  should  be  his 
executor. 

In  1826,  Medcef  the  younger  being  dead,  and  his  will  dwly 
proved,  said  Rachel,  the  widow  of  Medcef  the  younger,  uith 
consent  of  said  Aaron  Burr,  signified  by  his  signing,  &c.  con- 
veyed the  premises  in  question  to  James  Renwick,  in  trusc,  for 
the  defendant  Mary  C.  P.  McComb.  The  deed  recited,  that 
said  Medcef  the  elder  had,  April  1st,  1787,  demised  the  premi- 
ses in  question  to  M.  Wattles  for  ten  years ;  that  Wattles  as- 
signed to  D.  Halsey ;  that,  April  1st,  1789,  by  articles  reciting 
said  lease  and  assignment,  said  Medcef  the  elder  covenanted 
with  said  Halsey,  that  if  he  should  pay  to  said  Medcef  the 
elder  £1000,  with  interest  at  the  end  of  eight  years  from  tho 
date  of  said  articles,  then  said  Medcef  the  elder,  hL  heirs^ 
&c.  should  convey  in  fee  simple ;  that  by  sundry  /  ssign- 
ments,  Halsey's  interest  had  become  vested  in  Ale  ander 
McComb.  Then,  after  reciting  the  will  of  Medcef  the  elder, 
tlie  devises  to  said  Joseph  and  Medcef  the  yoimger,  the  deatli 
of  laid  Medcef  the  elder,  the  payment  of  the  £1000,  and 
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interest,  by  Alexander  McComb  to  said  Joseph,  and  Joseph's 
Rud  deed,  in  fee,  to  Alexander  McComb,  it  proceeded  fur- 
ther to  recite,  that  all  the  estate  of  said  Alexander  McComb 
had  become  vested  in  said  Renwick  and  M.  C.  P.  McComb, 
the  defendant :  that  said  Joseph  died  without  issue,  saic^ 
Medcef  the  younger  surviving.  It  also  recited  parts  of  the. 
will  of  said  Medcef  the  younger,  and  the  said  power  of  sale, 
and  then  proceeded  thus :  ^^  Now  this  indenture  witnesseth, 
that  the  said  Rachael  Eden,  widow,  &c.  in  consideration  of 
$750,  &c.  to  her  in  hand  paid,  &c.  and  by  virtue  of  the 
power,  &c.  and  with  the  approbation,  <fcc.  of  the  said  Aaron 
Burr,  <fcc.  hath  granted,  bargained,  &c.  and  hereby  doth,  <fec. 
unto  the  said  Renwick,  ice.  and  all  the  estate,  &c,  of  the  said 
Medcef  the  younger,"  &c.  in  fee.  Signed  and  sealed  by  Ra- 
chael Eden  and  A.  Burr. 

The  plaintiff  called  one  Berrien  as  a  witness,  who  stated, 
that  the  premises  in  question  were,  in  1826,  worth  $4000  or 
1^5000. 

It  was  also  proved,  in  the  course  of  the  trial  that,  Eliza- 
beth having  previously  died  without  issue,  said  Rebecca, 
in  1834,  conveyed  her  interest  to  the  plaintiff,  Benjamin 
Waldron. 

The  plaintiffs'  counsel  insisted  at  the  trial,  that  the  said 
deed  of  Rachael  Eden  was  not  sufficient  to  convey  a  title 
under  the  will  of  said  Medcef  the  younger ;  that  it  was  not 
a  valid  execution  of  the  power  therein  contained :  that,  on 
account  of  the  gross  inadequacy  of  the  consideration,  and 
the  matter  contained  in  the  recitals  thereof,  it  was  void  in 
law.  But  the  judge  decided  and  charged  the  jury  that,  upon 
the  evidence  given,  the  defendant  was  entitled  to  a  verdict. 
The  plaintiffs'  counsel  excepted,  and  the  verdict  being  for  the 
defendant,  the  plaintiiSis'  counsel  now  moved  for  a  new  trial  on 
%  bill  of  exceptions. 

A.  L,  Jordan,  for  the  plaintiffs. 

J,  L.  Wendell,  for  the  defendant 
Vol.  L  16 
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Bff  the  Caurtf  Cowen,  J.  It  is  impossible  to  say,  al- 
ter readiu£f  the  recital  of  the  facts  in  the  deed  from  Rachaef 
Eden  to  Kenwick,  that  the  $750  mentioned  as  the  purchase 
money,  formed  the  sole  consideration  of  that  deed.  No  one 
can  doubt,  that  the  supposed  equitable  claim  of  the  defendant, 
arising  out  of  the  covenant  by  Medcef  Eden  the  elder  to  con- 
vey, and  the  payment  of  the  purchase  money  to  Joseph  Eden, 
made  a  part  of  the  consideration.  The  material  question 
therefore  is,  whetlier  the  power  in  the  will  of  Medcef  Eden 
the  younger  has  been  followed.  Several  cases  were  cited  on 
the  argument,  to  show  the  strictness  with  which  the  formal 
requisites  of  powers  like  the  present  must  be  followed. 
These  may  be  laid  out  of  view,  except  in  so  far  as  they  can 
be  supposed  to  bear  on  the  question  in  principle ;  for  there  is 
no  dispute  that  all  formal  requisites  required  by  the  power 
have  been  complied  with. 

The  great  objection  is,  that  the  power  has  not  been  pur 
sued  in  its  spirit,  which,  it  is  said,  required  a  sale  simpl/ 
for  a  pecuniary  consideration — for  moneys,  or,  at  least,  their 
equivalent;  inasmuch  as  the  power  looks  expressly  to  the 
whole  consideration  of  the  sales  being  invested  for  the  pur* 
poses  of  the  will.  That  the  power  intended  this,  cannot 
be  disguised  nor  that  such  intent  has  been  departed  from, 
by  the  execution  of  the  deed,  in  part  on  a  different  con- 
sideration. The  power  was  a  naked  one.  The  grantor 
had  no  title  of  her  own  in  trust,  or  otherwise.  It  contains 
substantially  a  direction  to  sell  for  cash,  or  its  equivalent — 
something  which  may  be  invested.  It  is  like  a  power  to 
demise  on  the  ancient  rt'Ut :  a  demise  for  less,  in  such  case, 
will  be  void.  There  can  be  no  difference  between  the  rule 
at  law  or  in  equity.  If  a  naked  power  be  not  pursued,  the 
deed  is  void.  The  cases  cited  on  the  argument,  of  deedj 
from  collectors  of  taxes,  are  familiar  instances.  Clarkej 
Lessee  v.  Courtney^  (5  Peters,  319,  347.)  will  be  found  an 
authority  to  guide  us  in  the  construction  of  a  power  like 
this — i.  e.  a  naked  power.  There,  the  sale  was  held  void 
ai  iftw.     Taylor  v.  Galloway,  (1  Ham,  Ohio  R.  232.)  in  o?i6 
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of  its  branchcjs,  is  precisely  in  ])oint,  both  as  to  construction^ 
and  the  effect  of  making  a  grant  under  a  testamentary  power  oi 
this  kind,  for  a  consideration  different  from  what  was  contem- 
plated by  the  will.  The  sale  was  held  void  in  equity.  So,  a 
naked  statute  power  to  sell  for  the  payment  of  the  debts  due 
from  a  testator,  or  intestate,  will  not  warrant  any  sale,  with  an 
object  different  from  the  raising  of  money,  and  the  payment  of 
debts.     {Bridgewatcr  v.  Brookfield,  3  CoweVj  299.)  (a) 

Not  only  must  the  forms  required  by  such  powers  be  fol- 
lowed, but  their  purpose ;  and  if  a  defect,  in  either  respect,  ap- 
pear on  the  face  of  the  deed,  it  is  void,  not  only  in  equity,  but 
At  law  also.  ^ 

A  contrary  doctrine,  applied  to  cases  like  the  one  at  bar, 
would  enable  persons,  having  powers  of  sale  under  last  wills, 
to  sacrifice  the  rights  of  devisees,  by  merely  surmising  some 
equitable  consideration  by  way  of  recital ;  for,  the  attempt  to 
establish  such  a  consideration  was  not  here  made  at  the  trial, 
independently  of  the  recitals.  Surely  the  testator  never  intend- 
ed rliat  the  donee  of  the  power  should  have  authority  to  bind 
his  estate  by  recitals,  even  if  she  could  take  actually  outstand- 
insr  claims  into  the  account.    But  she  could  not. 

If  there  be  any  claim  by  the  defendant,  capable  of  being  en- 
forced in  a  court  of  chancery,  she  must  go  to  that  tribunal, 
where  her  equity  may  be  considered  on  the  proper  allegations 
and  proofs. 

It  is  not  necessary  to  say,  whether  we  have  power,  at  law, 
to  notice  t)ie  question  raised  on  the  inadequacy  of  the  pecunia- 
ry  consideration.  We  are  of  opinion  that  the  deed  was  void 
for  the  reasons  given,  independently  of  the  objection  that,  in 
1826,  $750  was  grossly  inadequate  to  the  real  value,  as  proved 
by  Berrien. 

New  trial  granted. 

(c)  In  respect  to  the  reqauites  of  deeds,  given  under  powers  of  m  public  nature* 
M  well  ae  the  mode  of  proving  them,  see  the  cases  cited  in  Cowen  ^  HiWt  Noum 
Is  \  Phill.  Ev.,  pp.  868,  1288|  et  9eq. 
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Patne  vs.  Ladur. 

A  note  cannot  be  contradicted  or  controlled  in  its  legal  effect,  by  oral  evidence  that 
it  was  to  have  no  validity  except  in  a  certain  event. 

Upon  the  settlement  of  a  slander  snit  brought  by  L.  against  P.,  the  latter  gave  up 
certain  notes  against  the  former,  discontinued  certain  suits,  and  agreed  to  sign  a 
retraction  of  the  slander ;  and  L.,  in  consideration  thereof,  executed  to  P.  a  note, 
which  he  delivered  to  P.  on  condition  that,  it  was  to  be  returned  if  the  retraction 
was  not  signed,  and  to  have  no  validity  till  then :  Held,  that  though  P.  failed 
to  sign  the  retraction,  the  note  was  not  void,  and  he  might  maintain  an  action 
upon  it. 

Semble,  that  had  the  settlement  of  the  slander  ^it  constituted  the  so/e  considera- 
tion for  L.'s  note,  P/s  failure  to  sign  might  have  operated  as  a  defence,  on  the 
principle  of  showing  want  or  failure  of  consideration. 

But  where,  as  in  this  case,  the  consideration  is  ctrniposed  of  several  things,  and  the 
defendant  has  received  a  part  of  it,  the  only  way  in  which  complete  justice  can 
be  done,  is  by  leaving  each  party  to  his  action. 

Whether  the  failore  of  P.  to  sign,  could  come  in  to  affect  the  amount  of  damages, 
quere. 

Where  the  defendant  insists  at  the  circuit,  that  the  facts  proved  by  him,  constitute 
an  entire  bar  to  the  action,  and,  being  overruled  by  the  judge,  excepts ;  he  can- 
not, under  such  an  exception,  raise  the  question  at  bar,  whether  the  facts  ought 
not  to  have  gone  in  mitigation  of  damages. 

Assumpsit,  tried  at  the  Albany  circuit,  in  December,  1839, 
before  Cushman,  C.  Judge.  The  action  was  on  a  note,  dated 
Oct.  24,  1837,  by  which  the  defendant,  "for  value  received," 
promised  to  pay  the  plaintiff  $110,  in  leather  to  be  delivered  on 
demand  in  Albany.  The  leather  had  been  demanded,  and  the 
defendant  refused  to  pay,  on  the  ground  that  the  note  was  void. 

The  case  was  this :  At  the  time  of  giving  the  note,  there 
were  three  suits  pending  between  the  parties,  two  in  favor 
of  the  plaintiff  against  the  defendant,  and  one  in  favor  of 
tlie  defendant  against  the  plaintiff:  the  latter-  was  fur 
slander.  The  plaintiff  also  held  two  notes  against  the  de- 
fendant, amounting  to  $220.  The  parties  met  and  agreed 
on  a  settlement.  All  the  suits  were  to  be  discontinued; 
tlie  plaintiff  was  to  give  up  his  two  notes,  and  to  sign  a  re- 
traction of  the  slanderous  words ;  and  the  defendant  was  to 
give  his  note  for  $110,  payable  in  leather.    The  note  in 
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qaestion  was  thereupon  made  by  the  defendant,  and  deliver- 
ed to  the  plaintiff;  all  of  the  suits  were  discontinued,  and  the 
Darties  executed  mutual  receipts  of  all  demands.  The  two 
notes  which  the  plaintiff  held  against  the  defendant,  were  not 
then  delivered  up,  but  were  afterwards  delivered  to,  and  ac- 
cepted by  the  defendant.  At  the  time  of  the  settlement,  a 
written  retraction  of  the  slanderous  charge  was  prepared  to  be 
signed  by  the  plaintiff.  He  said  he  would  sign  it,  but  wanted 
first  to  see  his  brother.  According  to  the  testimony  of  one 
witness,  the  plaintiff  said,  if  he  did  not  sign  the  recantation, 
he  would  return  the  defendant's  note ;  and  the  witness  added, 
the  note  was  to  hav&  no  validity  as  a  note,  until  the  paper  was 
signed — that  the  condition  on  which  the  plaintiff  was  permitted 
to  take  the  note,  was,  that  he  should  return  it  unless  he  signed 
the  recantation.  The  defendant  refused  to  pay  the  note,  be- 
cause the  retraction  had  not  been  made.  He  insisted  that  the 
facts  proved  constituted  a  bar  to  the  action.  The  judge 
charged  the  contrary,  and  the  defendant  excepted.  Verdict  for 
plaintiff.  The  defendant  now  moves  for  a  new  trial  on  a  bill 
of  exceptions. 

S.  Stevens,  for  defendant 

J.  Holmes,  for  plaintiff. 

By  the  Court,  Bronson,  J.    The  note  could  not  be  coii 
tradicted,  nor  could  its  legal  effect  be  controlled,  by  oral  evi 
dence,  that  it  was  to  have  no   validity  except  in  a  cerlr.  n 
event.    {Erwin  v.  Saunders,  1  Cowen,  249,  and  cases  i^./^e 
died.) 

But'  I  think  the  facts  proved,  migh*,  under  certain  cir- 
cumstcinces,  amount  to  a  defence,  by  way  of  showing  a  want 
or  failure  of  consideration.  If  the  note  had  been  given  up- 
on the  sole  consideration  that  the  plaintiff  should  sign  a  re- 
traction of  the  slander,  or  do  some  other  act,  which  had  not 
been  performed,  I  see  no  reason  why  that  matter  should 
not  Ije  set  up  as  a  defence.    But  here  there  has  only  been 
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a  partial  failure  of  the  consideration.  The  plaintiff  discontin* 
ucd  Iiis  two  suits,  and  gave  up  two  notes  against  the  defendant, 
amoiuiting  to  $220.  The  defendant  has  had  a  party  at  least, 
of  the  consideration  on  which  the  note  was  given,  and  he  ia 
not,  therefore,  at  liberty  to  say  the  note  is  wholly  void.  In 
such  cases,  each  party  may  have  an  action.  That  is  the  only 
way  in  which  complete  justice  can  be  done  to  both.  {See  1 
Saund.  320,  note  4.  Tompkins  v.  Elliot^  5  Wend.  496.  Betts 
v.  Ferine^  14  Wend,  219.)  It  is  imnecessary  to  consider 
whether  the  facts  proved,  could  properly  go  to  the  amount  of 
damages,  as  no  such  question  was  made  on  the  trial.  The  de- 
fendant insisted  that  the  action  was  wholly  barred,  and  that  is 
the  only  point  on  which  the  judge  passed.   • 

New  trial  denied. 


HoRTON  vs.  HendersiIot. 

vVhere  the  plaintiff'  and  defendant,  being  constables,  had  each  levied  on  the  nma 
property,  pursuant  to  attachments  in  favor  of  different  creditors,  regular  on  their 
face,  but  realj  void  as  against  the  respective  parties  who  procured  them  because 
of  having  issued  on  defective  affidavits :  htld,  that  though  the  plaintiff  levied 
first,  and  had  taken  possession,  he  could  not  maintain  trespass  dt  bonU  against 
the  defendant  for  a  subsequent  levj  and  taking  under  bis  attachment. 

It  can  make  no  difference,  in  such  case,  that  the  defendant  stands  indemnified  by 
Uie  persons  under  whose  process  he  acted. 

Jf/od  the  party  whose  property  was  taken  sued  either  officer,  the  process  woiuld  ham 
*:><y»n  a  defence. 

/iud  'lad  the  creditor,  in  the  attachment  under  which  the  plaintiff  acted,  sued  him, 
because  of  the  loss  of  the  property,  the  want  of  jurisdiction  would  have  been  a 
defence. 

The  rule  justifying  an  officer  acting  under  process  apparently  regular,  but  really  void 
as  to  the  party,  for  want  of  jurisdiction,  is  one  of  protection  merely.  The  officer 
may  defend  under  such  process,  but  be  cannot  build  op  a  title  upon  it,  so  as  to 
maintain  actions  against  third  persons. 

K  motion  for  a  new  trial,  on  a  case,  will  be  denied,  it  teema,  irrespective  of  the 
ground  on  which  the  cause  was  disposed  of  at  the  circuit,  if  the  court  see  that 
another  exists  which  natsi  ultimately  prove  fatal  to  the  party  moving:  othcrwiaei 
where  the  question  arises  on  hiU  of  exceptions. 
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Trespass  de  bonis  asportatisj  tried  at  the  Tompkins  cir< 
cult  in  February,  1839,  before  Monell,  C.  Judge.  Both  par 
ties  are  constables,  and  both  sought  to  make  title  to  the  possess- 
ion of  the  property,  under  several  attachments  issued  by  justices 
of  the  peace,  in  favor  of  several  individuals,  against  one  Edwin 
Dart  The  plaintiff  made  the  first  levy,  and  took  the  property 
into  his  possession;  and  for  the  subsequent  taking  by  the  de- 
fendant, this  action  was  brought  All  of  the  attachments  were 
regular  upon  their  face,  so  as  to  afford  a  sufficient  protection  to 
the  officers  who  served  them ;  but  in  relation  to  the  parties  in 
whose  favor  they  issued,  all  the  attachments  on  both  sides  were 
void,  because  the  affidavits  on  which  they  issued  did  not  show 
enough  to  give  th^  justices  who  issued  them,  jurisdiction  to  pro- 
ceed in  that  manner.  A  verdict  having  passed  for  the  defen- 
dar.t,  the  plaintiff  now  moves  for  a  new  trial  on  a  case. 

G.  D,  Beers^  for  plaintiff. 

B.  Johnson^  for  defendant 

By  the  Court.  Bronson,  J.  Both  of  these  officers  have  acted 
under  attachments,  which,  though  void  as  to  the  parties  in 
whose  favor  they  issued,  were  regular  upon  their  face,  and 
without  any  apparent  defect  of  jurisdiction  on  the  part  of  the 
justices  who  issued  them.  The  plaintiff  levied  first,  and  the  de 
fendant  took  the  property  out  of  his  possession.  Can  the  plain* 
tiff  maintain  trespass  for  that  taking?  The  case  of  Earl  v. 
Camp  J  (16  Wendelly  562,)  answers  the  question  against  him. 
The  rule  which  justifies  the  officer,  when  acting  under  such 
process  as  I  have  mentioned,  is  one  of  protection — not  of  assault 
It  is  a  shield,  but  not  a  sword.  The  officer,  when  sued,  may  de- 
fend under  such  process,  but  he  cannot  build  up  a  title  upon  it, 
which  will  enable  him  to  maintain  actions  against  third  per 
■ons.(a) 


(«)  The  flame  distinction  was  adverted  to,  in  a  general  way,  by  Shaw»  C.  J.  i* 
SUtrhidge  ▼.  Witishw,  (21  Pick.  83,  87.) 
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The  defendant,  in  this  case,  steinds  simply  in  the  attitude  of 
di:fcnce.  He  claims  nothing  but  that  protection  which  process, 
apparently  regular,  aiSbrds  to  the  officer  who  serves  it.  The 
plaintiff  goes  beyond  that,  and  seeks  to  build  up  a  title  upon 
the  process  in  his  hands.  He  has  not  been  sued,  nor  is  he  in 
any  peril  of  suffering  damage.  If  Dart  sues  him,  the  process 
will  be  a  sufficient  defence.(6)  If  the  plaintiffs  in  the  process 
sue,  because  the  property  has  been  lost,  the  officer  may  answer, 
that  their  process  was  void.  {Earl  v.  Camp,  supra.){c)  In 
short,  the  plaintiff  is  not  acting  on  the  defensive,  but  is  suing 
lor  the  benefit  of  persons  who  could  not  maiutain  actions  in 
tlieir  own  names. 

The  fact  that  the  defendant  was  indemnified  by  the  persons 
under  whose  process  he  acted,  cannot  alter  the  case.  Taking 
an  indemnity,  does  not  deprive  the  officer  of  the  protection 
which  his  process  affords. 

The  case  was  put  upon  other  grounds  at  the  circuit ;  but  as 
tlie  one  I  have  mentioned  leads  to  the  same  result,  there  can  be 
no  use  in  granting  a  new  trial.  This  is  a  case — not  a  bill  of 
exceptions. 

New  trial  denied. 

(ft)  See  the  eases  cited  in  Ckiwen  4*  HUVm  Notw  to  I  PhiU.  Eo.  pp.  990, 1005, 
et  Meq,  and  1078 :  Also,  Roberts  y.  Tennell,  (4  Utt.  R,  286,  268  ;)  Sturkridge  ▼ 
Winslow,  (21  Pick.  R.  83 ;)  Isaacs  y.  Champlin,  (1  Bail  R.  411 ;)  and  Countom 
yf  Rutland's  case,  (6  Coke's  R,  53,  54.) 

(c)  In  addition  to  the  cases  referred  to  by  Cowen,  J.  in  Earl  y.  Camp,  (IS 
Wendell^  567,  8,)  see  Aiken  y.  Moore,  (1  HUTs  (8o.  Car.)  R.  432 ;)  also  Countem 
•/  Rutland^s  case,  (6  Cokeys  R,  53,  54.)  The  officer,  howeyer,  could  not  be  al- 
lowed to  answer  that  the  process  was  irregular  merely.  {Harvey  y.  Huggins,  S 
Bail.  R.  252.  Walden  y.  Davison,  15  Wendell,  575.  The  PeofU  y.  Dunning 
I  id.  16.; 
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GiLLETT  and  others  vs.  Stanley. 

A  deed  ut  lands  by  an  infant  is  voidable  merely — not  void, 

fi  jt  SQch  dopd,  ezecnted  by  a/em«  covert,  without  her  husband,  and  not  acknriwV 
edged  by  her  on  a  separate  examination,  dtc  as  required  by  the  statntu,  is  abix>> 
lutdyvoid. 

Tne  act  of  1809>  declaring  certain  deeds  by  Indian  heira  valid,  if  executed  witli 
the  approbation  of  the  surveyor  general,  was  not  intended  to  affect  either  of  the 
above  disabilities ;  and  hence,  a  deed  by  an  Indian  heir,  though  made  with  the 
snrvejror  general's  approbation,  is  open  to  the  same  objections,  on  the  ground  of 
the  infancy  or  coverture  of  the  grantor,  as  deeds  executed  by  others. 

The  insolvent  act  of  1811  was  not  wholly  void,  but  only  so  as  to  a  part  of  the 
creditors  designed  to  be  affected  by  it ;  and  if  a  discharge  under  it  was  valid, 
when  made,  as  against  any  of  the  insolvent's  creditors,  it  does  not  lie  Wtth  him 
to  allege,  as  against  a  title  derived  through  the  assignment,  that  the  latter  was 
inoperative. 

The  officer  conducting  insolvent  proceedings  under  that  act,  had  power  to  appoint 
a  new  assignee,  as  well  after  the  assignment  was  executed  as  before,  provided  a 
vacancy  existed  arising  from  one  of  the  causes  specified  in  the  second  section. 

A  certificate  of  the  probate  of  a  deed,  under  1  /2.  Z*.  369,  §  1,  should  show  express* 
ly  that  the  person  who  testified  to  the  fact  of  execution  was  a  subscribing  wit- 
ness. That  his  name  is  identical  with  one  appearing  in  the  attestation  clause  is 
not  enough. 

And  a  certificate  stating,  that  the  witness  testified  to  the  grantor's  hanng  duty  ex- 
ecuted  the  deed,  without  indicating  how  the  witness  came  to  know  the  fact,  is 
insnfficient.  Semble,  it  should  show,  either  that  the  witness  saw  the  execution, 
or  heard  it  acknowledged  wlien  he  subscribed. 

A  deed  of  lands  by  assignees  of  an  insolvent,  appointed  under  the  act  of  1811,  is 
invalid  unless  executed  hj  a  majority. 

If  a  defendant  in  ejectment  sets  up  that  he  is  tenant  in  common  with  the  plaintiff, 
with  a  view  of  putting  the  latter  to  proof  of  an  ouster,  he  must  connect  himself 
witn  the  title  under  which  the  plaintiflT  claims. 

Bat  he  may  snow  title  out  of  the  plaintiff}  and  thus  defeat  the  action,  without  con- 
necting himself  with  it 

A  declaration  in  ejectment,  alleging  a  joint  title  in  several,  is  not  supported  liy  prov- 
ing title  in  tome  of  them. 

Nor  will  a  title  in  Itoo  Mwrviving  atrignecM  of  an  insolvent,  support  a  count  averrmg 
thleiiiofie- 

And  if  the  title  is  in  A,  as  surviving  assignee,  it  is  wrong  to  describe  him  as  cms 
of  the  eurviving  aae^gneea :  but  a  trifling  misdescription  like  this  may  be  disre- 
garded at  the  circuit,  and  is  curable  by  subsequent  amendment. 

Under  a  declaration  claiming  the  v)hole  interest  in  certain  premises,  the  pluntiff 
cannot  recover  an  undivided  share. 

Tot.  L  16 
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riio  plainliff,  on  obtaining  a  new  trial  in  ejectment,  was  allowed  to  anient 
hid  declaration, :»  as  to  conform  it  to  his  title  as  appearing  on  the  fomMi 
trial. 

Ejectment,  to  recover  lot  No.  24,  in  Junius,  now  Tyre, 
Seneca  county,  containing  600  acres,  tried  before  Moselet, 
C.  Judge,  at  the  Seneca  circuit,  in  May,  1838.  The  first  count 
alleged  a  title  in  fee  in  Zacheus  P.  Gillett,  and  Isaac  Norton 
and  William  H.  Jacacks,  surviving  assignees  of  the  said 
Zacheus  P.  Gillett.  The  second  count  was  on  the  title  of  Gil- 
lett ;  the  third,  on  the  title  of  Isaac  Norton,  one  of  the  surviving 
assignees  of  Gillett ;  and  the  fourth  count,  on  the  title  of  Wil- 
liam S.  Jacacks,  one  of  the  surviving  assignees  of  Gillett. 

The  plaintijSTs  gave  in  evidence  a  patent  dated  29th  January, 
1791,  granting  this  and  two  other  lots  in  fee  to  Captain  John 
Otaawighton,  an  Indian,  in  pursuance  of  the  act  in  relation  to 
military  bounty  lands.  Also,  a  deed  in  fee  to  Gillett  for  the 
same  lots,  dated  August  17,  1809,  from  Susannah,  relict,  and 
Moses,  Abraham,  Isaac,  Thomas,  Elizabeth  and  Catharine, 
children  of  Captain  John,  (as  he  was  usually  called,)  the  paten- 
tee. The  deed  had  been  acknowledged  and  recorded ;  and  a 
certificate  of  the  approbation  of  the  surveyor  general  was  en- 
dorsed upon  it,  the  26th  April,  1810.  It  was  proved,  that  the 
persons  who  executed  the  deed  were  the  widow  and  children 
of  Captain  John,  the  patentee,  who  had  died  before  that  time. 
One  or  two  of  the  sons  were  infants  at  the  time  the  deed  wai 
executed  J  and  one  or  both  of  the  daughters  were  then  femes 
covert. 

The  defendant  gave  in  evidence  a  discharge  of  Gillett  aa 
an  insolvent  debtor,  under  the  act  of  April  3,  1811,  granted 
by  the  recorder  of  the  city  of  Albany,  on  the  18th  April, 
1812;  and  secondary  evidence  was  given  tending  to  show 
that  Gillett  had,  on  that  occasion,  executed  an  assignment  of 
all  his  estate,  real  and  personal,  pursuant  to  the  statute 
The  assignees  named  by  the  recorder,  in  his  order  for  tht 
assignment,  were  William  S.  Jacacks,  Ephrairn  Ma:idc]i 
and  Isaac  Norton;    ard  two  of  those  persons,  Jacacks  tOid 
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Mande]j  certified  to  the  recorder  that  the  assignment  hiui 
been  executed.  Evidence  was  also  given  tending  to  show 
that  Jacacks,  about  the  time  the  assignment  was  executed, 
left  Albany  and  went  to  New- York;  and  that  the  recorder, 
80011  afterwards,  appointed  Eldad  Goodwin  an  assignee  in  tlie 
place  of  Jacacks. 

The  defendant  also  gave  in  evidence  the  record  of  a  deed, 
dated  July  29,  1822,  from  Ephraim  Mandell  and  Eldad  Good- 
win, assignees  of  Zacheus  P.  Gillett,  an  insolvent  debtor,  con* 
veying  all  the  right  and  title  of  Qillett  to  several  military  lots, 
including  the  lot  in  question  in  this  suit,  to  Justus  Wright 
Thaddeus  Dann  and  another  person  appeared  to  be  subscrib- 
ing witnesses  to  the  deed.  The  certificate  of  the  commis- 
sioner, of  the  acknowledgment  and  proof  of  this  deed,  was  as 
follows — "  On  the  19th  day  of  August,  1822,  came  before  me 
Ephraim  Mandell,  to  me  known,  and  Thaddeus  Dann,  to  me 
not  known,  but  who  was  identified  by  the  testimony  on  oath 
of  Elihu  Lewis,  to  me  known ;  and  the  said  Ephraim  Man- 
dell, the  person  described  in  the  within  deed,  acknowledged 
that  he  had  executed  the  same ;  and  the  said  Thaddeus  Dam 
being  duly  sworn,  testified  that  he  knew  the  within  Eldad 
Goodwin,  and  that  the  said  Eldad  Goodwin  duly  executed  the 
within  deed.  I  therefore  allow  the  within  deed  to  be  record- 
ed." The  deed  was  recorded  in  Seneca  county,  the  11th  Oc- 
tober, 1822. 

Mandell,  one  of  the  assignees,  died  in  1828 ;  Goodwin  aiea 
m  1829  or  1830 ;  and  Jacacks  died  in  February,  1838.  ITic 
declaration  was  of  January  term,  1837. 

Several  questions  were  made  and  decided  in  the  course 
of  the  trial  in  relation  to  the  evidence,  which  are  sufficient- 
ly stated  in  the  opinion  of  the  court.  The  judge,  among 
other  things,  charged  the  jury,  in  substance,  that  as  to 
Buch  of  the  grantors,  if  any,  in  the  deed  to  Gillett,  as  were 
married  women  at  the  time,  a  conveyance  executed  by  them 
ind  approved  by  the  surveyor  genenil,  as  the  statute  directs^ 
would  pass  their  title;  but  if  any  of  the  gointors  were  in- 
fonts  at  the  time,  the  deed  as  to  them  was  void.    That  th« 
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power  of  file  recorder  to  substitute  an  assignee  in  the  place  of 
one  originally  named,  '4ras  limited  to  the  time  before  the  as- 
signment made ;  and  if  Goodwin  was  substituted  after  Jacacks 
had  accepted  the  assignment,  the  appointment  of  Goodwin  was 
void.  That  the  execution  of  the  deed  from  Mandeli  and  Good- 
win to  Wright,  was  sufficiently  proT  ed.  That  if  the  deed  from 
the  Indian  heirs  to  GiUett  was  in  operative  as  to  any  of  the 
grantors  on  account  of  their  being  tnfants,  then  the  defendant 
is  to  be  deemed  in  possession  undei*  such  infants,  as  tenants  in 
common  with  the  owner  of  the  ot/  er  shares,  and  that  one  ten- 
ant in  common  cannot  maintain  ejectment  against  another 
without  proving  an  ouster ;  and  a  though  the  defendant  show- 
ed no  claim  of  title  in  himself,  h^  could  show  title  out  of  the 
plaintiffs,  and  set  up  a  tenancy  in  common  with  them  to  defeat 
a  recovery.  The  jury  found  a  ver\^ict  for  the  defendant,  and 
the  plainti£Es  now  move  for  a  new  trial  on  a  case. 

/.  A.  SpenceTj  for  the  plaintiflis. 

J.  Porter y  for  the  defendant. 

By  the  Court,  Bronson,  J.  Thf  ""hildren  of  Captain  John 
Otaawighton,  the  patentee,  so  far  a*  ^he  fact  of  their  being  In- 
dians is  concerned,  were  capable  oi  ^ing  by  descent,  and, 
with  the  approbation  of  the  surveyo'  ycneral,  of  aliening  the 
lands  which  had  been  granted  to  theii  fi*/her.  (Private  Law* 
of  1809,  p.  62.  6  Web.  7,  ch.  25,  act  •/  2d  March,  1810. 
1  R.  S.  720,  §  13.)  There  can  be  no  do*  ibk  that  the  certificate 
of  approbation  endorsed  by  the  surveyor  gapc*^!  on  the  deed 
t^>  Gillett,  was  a  compliance  with  the  iM!t8  of  \^09  and  1810. 
{Sec  Jackson  v.  Brown,  16  John.  R.  264  ;  Murrc^  v.  Woodeti^ 
17  Wend.  531.) 

There  must,  I  think,  have  been  some  n)ic*take  in  f^rawing 
up  that  part  of  the  charge  of  the  ju(?ge,  in  wh-'^h  he  i& 
made  to  say,  that  the  deed  to  Gillett  was  good  as  to  otn  of 
the  grantors  wiio  were  at  the  time  fi\arried  wcnen. ;  Myi 
iliat  it  was  void  as  to  such  of  the  grantors  as  were  ir/anit 
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finr  I  hc^  the  converse  of  both  those  propositions  to  be  the  Iav«. 
The  deed  of  an  infant  is  voidable  only — not  void.  {Bool  v. 
Mix.  17  Wend.  119.)  And  as  to  the  married  women,  they  not 
only  executed  the  deed  without  their  husbands,  but  there  was 
no  stich  acknowledgment  as  the  statute  required  for  passing  the 
estate  of  a /ewe  covert  {I  K.  ^*  H.  478,  §  2.)  Without  an  ac- 
knowledgment on  a  private  examination,  &c.  the  deed  was  a 
mere  nullity. 

We  are  referred  to  the  act  of  1809,  which  ceclares,  thai  the 
deed  of  certain  Indian  heirs  shall  be  valid,  if  executed  witli  the 
approbation  of  the  surveyor  general.  {Private  Laws  of  1809, 
p.  62.  1  R.  JS.  720,  §  13.)  But  the  object  of  that  act  was  lo 
give  IndianSj  in  certain  cases,  the  same  capacity  to  take,  hold, 
and  convey  lands,  as  though  they  were  "citizens  of  ihl% 
rtate."  It  was  not  designed  to  remove  any  other  disability*, 
and  as  to  the  questions  of  infancy  and  coverture,  the  deed  can 
have  no  other  effect  than  thougii  it  had  been  executed  by  per- 
sons who  were  not  Indians.  As  to  the  infant  grantors,  the 
deed  is  voidable  onlv — not  void ;  as  to  the  married  women,  it  is 
a  nullity. 

The  plaintiffs,  therefore,  made  out  a  title  in  GiUett  to  either 
four  or  five  sixths  of  the  property,  according  as  it  shall  turn  out 
that  both  or  only  one  of  the  daughters  of  Captain  John  were 
married  at  the  time  the  deed  to  Gillett  was  executed. 

There  can  be  no  doubt,  upon  the  evidence,  that  Gillett  as- 
signed this  and  his  other  property  at  the  time  he  was  dis- 
charged as  an  insolvent  debtor  in  1812.  His  counsel  con- 
tend, however,  that  the  insolvent  law  of  1811  was  unconsti- 
tutional and  void,  and  that  the  assignment  was  consequently 
inoperative.  But  the  act  of  1811  has  never  been  held  to  be 
wholly  void.  On  the  contrary,  it  has  been  held  valid  as  to  a 
large,  and  probably  much  the  largest  class  of  creditors  who 
were  affected  by  it  For  aught  that  appears,  the  discharge  was 
valid  as  to  all  the  creditors  of  Gillett ;  but  if  it  was  good  as  to 
any  of  t^iem,  it  does  not  lie  in  his  mouth  to  say  the  assignment 
was  inoperative. 

The  aaslgnmeni  was  evidently  made  to  Jacacks,  Mandcll 
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and  Norton,  the  persons  designated  by  the  recorder ;  and  not 
to  Goodwin,  as  a  substitute  for  Jacacks.  But  there  was  e^i- 
dence,  from  which  the  jury  might,  perhaps,  have  found,  had 
the  question  been  submitted  to  them,  that  an  order,  substituting 
Goodwin  in  the  place  of  Jacacks,  was  made  by  the  recordet 
soon  afler  the  discliarge  was  granted.  As  this  was  after  an  as- 
signment had  been  made  to,  and  accepted  by  Jacacks,  and  the 
other  persons  originally  named  by  the  recorder,  the  circuit 
judge  was  of  opinion  that  the  officer  had  exceeded  his' powers, 
and  that  the  order  appointing  Goodwin  was  void.  In  that  de- 
cision I  think  he  erred.  The  first  section  of  the  insolvent  act 
of  1811  provides,  that  the  officer,  if  satisfied,  &c.  shall  direct  a 
grant  or  assignment  of  the  petitioner's  estate  to  three  persons, 
to  be  named  by  the  officer.  (6  Web.  200.)  The  second  sec- 
tion provides,  "  that  in  case  of  the  refusal  to  serve,  death,  ab- 
sence, or  incapacity,  by  reason  of  sickness,  or  othewise,  of  any 
person  so  named  as  assignee,  the  said  recorder  or  commission- 
er shall  and  may  appoint  another  in  his  stead ;  and  so,  from 
time  to  time,  as  often  as  any  vacancy  shall  happen  from  any 
of  the  causes  before  mentioned,  such  vacancy  being  sufficiently 
suggested  and  made  to  appear  to  such  recorder  or  commis- 
sioner." The  language  of  this  section,  especially  the  last 
clause  of  it,  is  very  broad,  and  it  seems  difficult  to  deny  that 
the  legislature  intended  to  provide  for  vacancies  happening 
after,  as  well  as  before  an  assignment  had  been  executed.  In 
Van  Valkenburgh  v.  Elmendorfj  (13  John.  R.  314,)  no  doubt 
seems  to  have  been  entertained,  that  the  commissioner  had 
power  to  supply  a  vacancy  happening  after  an  assignment  had 
been  executed. 

If  an  order  was  in  fact  made,  substituting  Goodwin  in 
the  place  of  Jacacks,  it  may  then  become  material  to  in- 
quire, whether  the  deed  from  Mandell  and  Goodwin,  as  as- 
signees of  Gillett,  to  Justus  Wright,  was  duly  acknowledge 
2d  and  pr  )ved  under  the  act  of  1813.  (1  R.  L.  369,  §  1.) 
The  deed  was  acknowledged  by  Mandell,  and  as  to  him 
the  certificate  of  the  commissioner  is  sufficient.  But  as  to 
Goodwin,  the  deed  was  not  well  proved.     Althou^,  from 
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the  rec9rd  produced,  the  deed  purported  to  be  witnessed  bjr 
Thaddeus  Dann  and  another  person,  it  does  not  appear  thai 
the  Thaddeiis  Dann,  who  appeared  before  the  commissioner 
was  a  subscribing  witness  to  the  deed.  That  fact  was  neither 
stated  by  Lewis,  who  identified  Dann,  nor  did  Dann  himself 
say  that  he  was  a  subscribing  witness  to  the  deed.  Again :  al- 
though Dann  testified  before  the  commissioners,  '^  that  the  said 
Goodwin  duly  executed  the  within  deed,"  it  does  not  appear 
how  he  arrived  at  the  knowledge  of  that  fact  The  witness 
neither  states  that  he  saw  the  deed  executed,  nor  that  Goodwin 
acknowledged  to  him  the  execution  of  the  deed.  {See  Jackson 
V.  Phillips,  9  Cowen,  100,  112.)  (a) 

If  Goodwin  was  not  substituted  in  the  place  of  Jacacks,  or  if 
he  was  so  substituted,  and  it  cannot  be  duly  proved  that  he,  as 
well  as  Mandell,  executed  the  deed  to  Wright,  then  the  title  to 
the  land  still  remains  in  the  assignees  of  GiUett;  for  the  deed 
of  Mandell  alone,  who  was  one  of  several  assignees,  could  not 
liave  the  effect  of  conveying  any  interest  in  the  land.  The 
deed  should  have  been  executed  by  a  majority  of  the  assignees. 
(6  Web.  207,  §  17.) 

Gillett,  as  we  have  already  seen,  only  acquired  the  title  of 
four  or  five  of  the  six  heirs  of  the  patentee ;  and  one  or  two  of 
die  heirs  are  tenants  in  common  with  Gillett's  assignees.  But 
it  is  impossible  to  maintain,  that  the  defendant,  without  show- 
ing any  connection  whatever  with  the  title,  is  to  be  deemed  in 
possession  under  those  heirs  as  a  tenant  in  common  with  the 
assignees,  and  so  making  it  necessary  for  the  plaintiffs  to  show 
an  actual  ouster.  In  the  absence  of  all  proof  on  the  subject, 
tiicrc  is  just  as  much  ground  for  saying  that*  the  defendant 
holds  under  the  assignees,  as  there  is  for  saying  he  holds  under 
the  heirs  of  Captain  John,  who  yet  own  one  or  two  sixths  of 
the  property.  So  far  as  appears,  the  defendant  is  a  mere  tics^ 
pisser,  having  no  connection  whatever  with  the  title.    Befi  re 


(«)  See  also  Norman  ▼.  WelU^  (17  Wend.  136,  143,  3 ;)  Mnnna  r.  Dufm\U  9 
T«tA.  C.  C.  Rep.  32,  42 ;)  Khgwood  v  Bethlehem,  (1  Green*8  Rep.  22a^ 
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he  Clin  call  on  the  plaintiffs  to  prove  that  they  have  been  ousted, 
lie  must  show  that  he  is  himself  a  tenant  in  common  Witli 
them,  or  that  he  is  in  possession  under  some  person  holding 
that  relation  to  the  plaintifis.  Although  the  defendant  waii  a 
trespasser,  yet,  as  he  did  not  enter  or  hold  wider  the  plaintiffs, 
he  was  imdoubtedly  at  liberty  to  show  a  title  out  of  them  in  a 
third  person  ;(a)  but  that  is  a  very  different  thing  from  putting 
the  plaintiffs  to  prove  an  actual  ouster. 

As  the  case  stood  at  the  circuit,  the  assignees  were  entitled 
to  recover  all  but  one  or  two  sixths  of  the  property,  and  a  new 
trial  must  be  granted.  But  there  is  a  question  upon  the  plead- 
ings. There  can  be  no  recovery  under  the  first  count,  because 
it  lays  a  title  in  Gillett  and  his  assignees.  The  title  is  either 
in  one  or  the  other,  and  not  in  both.  Where  a  joint  title  in 
several  persons  is  alleged,  it  is  not  enough  to  prove  a  title  in 
some  of  them.  {Doe  v.  Butler^  3  Wend,  149.)  The  second 
count  must  also  fail,  because  it  sets  up  a  title  in  Gillett,  after 
that  title  had  passed  to  his  assignees.  The  third  count  layy 
the  title  in  "  Isaac  Norton,  one  of  the  survwing  assignees  of 
Gillett ;"  and  the  fourth  count  is  in  the  same  form,  but  on  the 
title  of  Jacacks.  If  there  were  two  surviving  assignees  at  the 
time  the  suit  was  brought,  the  title  was  in  them  jointly ;  and 
it  should  have  been  so  laid,  instead  of  alleging  a  several  title 
in  «ach. 

Aside  from  the  question  of  substitution,  Jacacks  and  Norton 
wore  the  surviving  assignees  of  Gillett,  at  the  time  the  suit  was 
brought,  in  January,  1837.  Mandell  died  in  1828.  The  pleader 
was  right  in  making  Jacacks  and  Norton  parties,  as  surviving 
a&signees ;  but  he  made  a  mistake  in  joining  them  with  Gillett  in 
the  first  count,  and  in  separating  them  from  each  other  in  the  third 
and  fourth  counts.  If,  as  the  defendant  alleges,  Goodwin  was 
duly  substituted  in  the  place  of  Jacacks,  the  assignees  were  then, 
Mandell  Goodwin  and  Norton.    Mandell  died  in  1828,  and  Good- 


(«)  Sue  Swart  and  oihar$\,  Sermce,  (21  Wend.  36 ;)   alio,  Bloom  ▼.  Bwrdiek 
li%fra,  138.) 
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win  in  1829  or  1830 — both,  before  the  action  was  commenced 
— and  Norton  was,  therefore,  sole  surviving  assignee.  In  this 
view  of  the  case,  the  third  count  was  properly  framed,  except 
that  it  called  Norton  one  of  the  surviving  assignees,  instead  of 
the  surviving  assignee  of  Gillett  This  trifling  misdescription 
might  well  have  been  disregarded  at  the  circuit,  and  would 
have  been  cured  by  a  subsequent  amendment.  But  there  is  a 
further  difficulty.  The  declaration  is  for  the  whole  interest^ 
while  the  proof  shows  the  plaintiffs  only  entitled  to  an  undi- 
vided  share  in  the  premises.  (2  R,  S.  304,  §  9.  Holmes  v. 
Seely,  17  Wend.  75.) 

If  this  cause  goes  to  another  trial,  the  plaintiffs,  in  order  to 
meet  the  proof  in  all  its  aspects,  should  retain  the  count  alleg- 
ing a  title  in  Gillett;  the  first  count  should  be  amended,  so  as 
to  allege  a  title  in  Jacacks  and  Norton,  (Jacacks  having  been 
alive  at  the  time  the  suit  was  commenced,)  as  surviving  as- 
signees ;  and  the  third  count  should  be  amended,  so  as  to  state  a 
title  in  Norton  as  surviving  assignee.  The  fourth  count  is  use- 
less, in  every  view  of  the  case.  Counts  should  then  be  added 
60  as  to  meet  the  proof  in  relation  to  undivided  shares,  instead 
of  the  entirety  of  interest. 

The  plaintiffs  are  at  liberty  to  amend ;  and  tnere  must  be  a 
new  trial — the  costs  to  abide  the  event. 

Ordered  accordingly. 
V.H.  I.  17 
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Bloom  and  others  vs.  Burdick. 

Altbongli  hj  I  R.  L.  447,  $  10,  a  sanogBte  was  required,  od  ifnnting  lettera  of  fd* 
ministration,  to  take  from  the  applicaut  a  bond  with  two  or  more  sureties;  yel 
the  omission  to  do  this  was  mere  error,  to  be  corrected  on  iq>pea],  and  not  a  jiv 
riadictiona]  defect,  exposing  the  proceeding  to  oollateral  impeachment. 

In  a  proceeding  under  that  statute  for  a  surrogate's  sale  to  pay  debts,  it  is  essential 
to  jurisdiction  tliat  the  petition  for  that  purpose  should  have  been  accompanied  by 
an  account  of  the  persona]  estate,  made  at  the  time,  as  well  as  of  the  debts:  and 
a  reference  to  the  general  inventoiy  preyiously  filed,  will  not  answer  as  a  substi- 
tute f«)r  the  former. 

But  if  the  account  was,  in  truth,  presented,  it  wiU  suffice,  though  named  hi  tAe 
proceedings,  an  moeniory. 

And  where  the  petition  was  presented  at  the  coming  in  of  the  genetal  iuTentaij ; 
held,  that  no  other  account  of  the  personal  estate  was  requisite. 

Semble,  that  the  usual  presumption  in  favor  of  the  performance  of  official  duty,  is  to 
have  little  weight  in  making  tmt  an  essential  jurisdictional  fact. 

rhe  above  statute  did  not  requL^e  the  actual  application  of  the  personal  estate  to 
the  payment  of  debts,  as  a  condition  preoedent  to  the  right  to  petition  for  sal^ 
but  only  that  such  application  should  have  been  made  prior  to  the  order  of  sale. 

^'herc,  in  the  order  of  sale,  as  well  as  the  deed  under  it,  the  land  was  described  as 
*  being  ninety.one  acres  of  the  south  west  comer  of  lot  number  eleven  ;**  and  it 
was  shown  that  the  deceased  died  seized  of  just  that  quantity  in  the  designated 
fot,  and  that  his  land  touched  the  south  west  corner:  Held,  that  the  descriptiun 
wi  B  sufficient  to  pass  the  title  to  the  purchaser. 

A  defendant  in  ejectment,  not  having  entered  under  the  plaintiff,  may  show  tide 
out  of  the  latter  without  connecting  himself  with  it 

Though  .he  surrogate,  by  the  presentation  of  the  petition  and  account,  acquired  |U- 
fibdictioki  of  the  subject  matter,  he  did  not  over  the  persona  to  be  nf&cted  :  and 
the  latter  4  as  essential  to  the  validity  of  the  sale,  as  the  former. 

A  sale  of  real  /state  to  pay  debts,  in  '/irtue  of  a  surrogate's  order  under  the  yta*.r«l9 
referred  to,  \t^  trsiH  ^'i  to  infant  heirs  for  wh<Hn  no  guardian  was  appointed. 

Tlie  case  otJackso*'^  ^Ji  Uem.  McFail  and  others,  v.  Crawfords^  (12  Wendell,  53.1,) 
commented  on  and  rxitlsined. 

No  one  can  be  condemrAO,  or  divested  of  his  rights,  until  he  has  had  an  opportuni- 
ty, in  some  form,  of  Hsing  heard  ;  as  by  serving  process,  publishing  notice,  ap- 
pointing a  guardian,  «8lc.  And  if  judgment  be  rendered  against  him  before  tbsl 
is  done,  the  proceeding  will  be  utterly  void. 

Where  a  statute  prescri/js  the  mode  of  acquiring  jurisdiction  over  the  person,  tliat 
mode  must  be  comp'  'd  with,  or  the  proceeding  will  be  a  nullity 

The  surro{ratc*B   court   «s  one  of  inferior  jurisdiction,  and   a  party  seeking  Ir 
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made  title  to  real  estate  under  its  proceedings  must  show  affincaUvety  that  it 

had  jurisdiction. 
T\w.  consequences  of  an  ascertained  jurisdictional  defect,  in  avoiding  the  proceedings, 

is  the  same,  whether  the  court  be  of  superior  or  inferior  jurisdiction.    The  distinc* 

tion  lies  in  the  mode  of  reaching  the  defect    In  regard  to  superior  courts,  their 

jurisdiction  is  presumed  till  the  contrary  appears  ;  whereas  the  juiisdiction  of  in. 

ferior  courts  is  never  presumed,  but  must  be  proved, 
rhe  ca»e  of  Denning  v.  Corwin,  (1 1  Wendell,  647,)  so  far  as  it  asserts  that  the 

judgment  of  a  superior  court  will  be  void,  if  the  record  do  not  show  jurisdiction 

expressly,  has  been  overruled. 
A  statute  authority  by  which  one  may  be  deprived  of  his  estate,  must  be  strictly 

pursued. 
Where  the  proceedings  are  at  common  law,  and  an  infant  appears  by  attorney  m« 

Ktead  of  guardian,  or,  after  service  of  process,  suffers  a  default,  the  judgment  will 

be  erroneous  merely — not  void. 

Ejectment,  for  91  acres  of  land,  part  of  military  lot  No.  11, 
Dryden,  tried  at  the  Tompkins  circuit,  in  September,  1839,  be- 
fore MoNCLL,  C.  Judge.  The  plaiatiifs  made  title  to  four 
nini/is  of  the  premises  in  question,  as  the  children  and  heirs  at 
law  of  Henry  Bloom^  deceased.  The  defendant  relied  on  show- 
ing title  out  of  the  plaintiff  by  virtue  of  a  surrogate's  sale. 
Henry  Bloom  died  seized  of  the  premises  in  question  on  the 
11th  September,  1818,  leaving  nine  children,  most  of  whom, 
including  all  of  the  four  plaintiff,  were  under  the  age  of  twen- 
ty-one '/ears.  The  defendant  gave  in  evidence  the  following 
papers :  1.  Letters  of  administration  on  the  estate  of  Henry 
Bloom,  granted  by  the  surrogate  of  Tompkins  county,  on  the 
18th  September,  1818,  to  three  individuals.  2.  A  bond  execut- 
ed by  the  administrators  on  that  occasion,  which  was  in  proper 
form,  but  there  was  but  one  surety.  3.  A  petition  of  the  ad* 
ministrators  to  the  surrogate,  for  an  order  to  sell  real  estate ; 
in  which  they  represent,  among  other  things,  "that  they 
liave  made  a  just  and  true  inventory  of  all  the  goods,  chat- 
tels and  credits,  of  the  estate  of  the  said  Henry  Bloom,  and 
!ilso  an  estimate  of  the  debts  of  the  estate,  all  which,  duly 
authenticated,  is  on  file  in  the  office  of  the  said  surrogate  f 
that  the  p3rsonal  estate  is  insufficient  to  pay  debts,  &c. 
The  pctttii.a  was  without  date,  and  there  was  no  maik  upcn 
it  to  show  when  it  was  filed.    The  surrogate  before  whom 
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this  business  was  transacted  died  before  the  trial,  and  the 
papers  were  produced  by  his  successor  in  office.  4.  Ad 
inventory  of  the  goods  and  chattels  of  the  deceased,  datec 
21st  February,   1819,  amounting  to  $649,81 ;    and  also  ol 

the    debts    due    the    estate,    amounting    to    $373,56 total, 

$1023,37.  On  the  back  of  the  inventory  there  was  a  certi- 
ficate by  Peter  Conrad  cuid  James  Nichols,  that  the  within 
was  a  true  appraisal  of  the  personal  property  of  the  deceas- 
ed, made  by  them.  This  was  without  date ;  but  there  was 
appended  to  the  inventory  the  usual  oath  by  each  of  the 
appraisers,  that  he  would  truly  appraise,  &c.  which  was  taken 
before  the  surrogate  on  the  llth  September,  1819.  On  the 
back  of  the  inventory  there  was  also  an  affidavit,  the  body 
of  which  was  in  the  handwriting  of  the  surrogate,  and  the 
signatures  in  the  handwriting  of  the  administrators,  by  which 
the  administrators  swore  to  the  truth  of  the  inventory;  but 
there  was  no  date  or  jurat  to  this  paper.  6.  An  accotint  and 
estimate  of  the  debts  due  from  the  estate,  amounting  to 
$2235,37 — leaving  a  balance  of  debts,  over  and  above  the 
personal  estate,  of  $1212.  To  this  account  there  was  sub- 
joined an  affidavit  by  one  of  the  administrators,  that  it  was 
a  just  and  true  estimate  of  the  debts,  &c. ;  which  purported 
to  have  been  sworn  on  the  llth  May,  1820 — the  body  of 
the  affidavit  and  the  jurat  being  in  the  handwriting  of  the 
surrogate,  but  he  had  not  subscribed  his  name.  The  name 
of  the  administrator  was  subscribed  in  his  own  handwriting. 
There  was  a  note  at  the  bottom  of  the  inventory  in  the 
handwriting  of  the  surrogate,  by  which  it  appeared  that 
he  struck  the  balance  between  the  amount  of  debts  to 
1)6  paid,  and  the  amount  of  the  personal  estate,  mak- 
ing it  as  above  mentioned,  $1212.  6.  An  order  by 
the  surrogate,  on  the  12th  May,  1820,  reciting,  among 
dther  things,  that  the  administrators  had  presented  a  pe- 
tition to  the  surrogate  setting  forth  that  they  had  made 
a  just  and  true  inventory  and  estimate  of  the  personal 
estate,  whereby  it  appeared  that  the  personal  estate  was 
insufficient    to    pay    the    debts;    and    further    reciting,    thai 
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the  inventory  and  estimate  mentioned  in  the  petition  had  been 
duly  filed  in  the  surrogate's  office.  It  was  thereupon  ordered, 
that  all  persons  show  cause  on  the  26th  June,  then  next,  why 
so  much  of  the  real  estate  should  not  be  sold,  as  would  be 
suQicient  to  pay  his  debts.  This  order  was  duly  published. 
The  only  evidence  of  this  order,  was  the  printed  copy  of  it 
annexed  to  the  affidavits  of  the  publication ;  and  a  recital  of 
it  in  the  subsequent  order  of  the  surrogate,  ordering  a  sale. 
7.  An  order  of  the  surrogate,  on  the  26th  June,  1840,  for 
the  sale  of  "all  that  certain  piece  or  parcel  of  land,  situate, 
lying  and  being  in  the  town  of  Dryden,  in  the  county  of 
Tompkins,  and  state  of  New- York,  being  ninety-one  acres  of 
the  south  west  comer  of  lot  number  eleven,  in  the  said  town 
if  Dryden."  The  intestate,  besides  this  land,  died  seized  of  a 
farm  in  Lansing,  Tompkins  county,  on  which  he  lived  before 
his  death. 

The  sale  was  duly  advertised,  and  made  in  pursuance  of 
Ihe  surrogate's  order;  the  property  was  purchased  by  Abrch 
ham  Bloom,  for  the  sum  of  $1200;  the  sale  was  confirmed 
by  the  surrc^ate,  and  a  deed  was  executed  to  the  purchaser 
on  the  19th  December,  1820,  describing  the  land  as  it  is 
described  in  the  surrogate's  order.  That  part  of  lot  No.  11, 
of  which  the  intestate  died  seized,  and  which  is  in  contro- 
versy in  this  suit,  lies  in  the  form  of  an  L,  one  leg  being  13 
chains  wide  on  the  south  line  of  the  lot,  and  50  chains  82 
links  long  on  tue  west  line  of  the  lot ;  and  the  other  leg, 
lieing  10  chains  82  links  wide,  north  and  south,  and  extend- 
ing eastward,  from  the  north  end  of  the  first  leg,  23  chains  and 
6  links. 

The  present  surrc^te  testified,  that  he  could  find  no  order 
by  the  surrogate  to  show  cause  why  the  real  estate  should  not 
be  sold,  except  the  printed  copy  annexed  to  the  affidavits  of 
publication ;  that  he  could  find  no  account  of  the  property, 
other  than  the  inventory  produced,  nor  any  appointment  of 
guardians  for  the  infants,  nor  any  bond  in  relation  to  such  ap- 
pointment. 

The  plaintiffs  gave  evidence  for  the  purpose  of  showing 
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fraud  in  procuring  the  sale,  when  not  necessary  for  the  ]iaj* 
inent  of  debts. 

The  judge,  without  specifying  on  what  particular  groimd  he 
thought  the  sale  void,  directed  the  jury  to  find  a  verdict  for  th' 
plaintiff;  which  the  defendant  now  moves  to  set  aside. 

C  Humphrey,  for  defendant 

B.  Johnson,  for  plaintiffs. 

Bf/  the  Court,  Bronson,  J.  As  the  judge  did  not  specify  on 
what  particular  ground  he  held  tiie  sale  under  the  surrogate's 
order  void,  it  will  be  proper  to  examine  the  several  objections 
which  have  been  urged  against  the  validity  of  the  sale,  on  the 
argument.  The  counsel  for  the  plaintiffs  insists  that  the  sale 
was  void,  on  several  grounds. 

I.  It  is  said  that  administration  was  not  duly  granted,  be- 
cause there  was  but  one  surety  to  the  bond.  The  10th  section 
of  the  act  of  1813  provides,  that  the  surrogate  shall,  upon 
granting  administration  of  the  goods  of  any  person  dying  intes- 
tate, take  of  the  person  or  persons  to  whom  such  administration 
shall  be  granted,  sufficient  bonds  to  the  people  of  this  state, 
with  two  or  more  competent  sureties,  {l  H.  S.  447,  }  10.) 
The  duty  of  the  surrogate  is  plain,  but  the  omission  to  take 
two  or  more  sureties,  is  not  a  matter  which  goes  to  the  foun- 
dation of  the  proceeding,  so  as  to  render  the  letters  of  adminis- 
tration void.  Only  two  things  were  essential  to  the  jurisdic- 
tion of  the  surrogate  in  granting  administration,  to  wit,  the  death 
of  the  intestate,  and  the  fact  that  at,  or  immediately  previous  to 
his  death,  he  was  an  inhabitant  of  the  same  county  with  the 
surrogate.  (§  3.)  If  those  facts  existed  in  this  case,  which  is 
not  denied,  the  surrogate  had  authority  to  act,  and  the  Amission 
to  take  a  proper  bond,  was  an  error  to  be  corrected  on  appeal, 
(§  32,)  and  not  a  defect  of  jurisdiction  which  would  render  the 
whole  proceeding  void. 

II.  It  i»  said,  that  the  application  for  a  sale  of  the  rral 
estate  was  not  accompatiied  by  an  ctccount  of  the  personal 
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estftic  JuiH  ilcnij  cf  iho  intestate :  that  instead  of  an  accounf 
made  at  that  time  of  the  personal  estate,  reference  was  had  to 
the  usual  inventory  which  had  been  previously  filed.  This  is 
an  important  point,  because  a  petition  and  account  are  essential 
to  the  surrogate's  jurisdiction  iu  ordering  a  sale.  The  admin- 
istrator is  in  all  cases  to  make  and  exhibit  an  inventory  of  the 
personal  estate,  within  six  monihi;  after  the  grant  of  admin- 
istration. (§  10.)  And  without  any  reference  to  that  provis- 
ion, he  must  accompany  his  petitiou  for  a  sale  of  land  by  an 
account  of  the  [jersonal  estate  and  debu,  as  far  as  he  can  dis« 
cover  the  same.  (§  23,  26.)  If  the  geaeral  inventory  had 
been  previously  filed,  and  there  was  no  account  beyond  a 
reference  to  that  document,  it  would  not,  I  ihink,  be  sufficient, 
and  the  order  to  sell  could  not  be  supported.  I  have  already 
remarked,  that  the  requirement  of  an  account  io  wholly  inde 
pendent  of  that  relating  to  the  inventory;  tho  one  must  be 
famished,  although  the  other  may  be  on  fik.  'il.  ere  is  good 
reason  for  such  a  rule.  The  administrator,  before  the  applica- 
tion for  a  sale,  may  have  discovered  personal  csti.te  of  the 
intestate,  of  which  he  had  no  knowledge  at  the  t.me  the 
inventory  was  filed;  debts  due  the  intestate,  which  w^vt  deem- 
ed bad  at  the  time  of  making  the  inventory,  may  have  proved 
available,  either  in  whole  or  in  part;  and  property,  which  was 
appraised,  may  have  advanced  in  value.  It  is  therefore  proper, 
as  well  as  a  plain  requirement  of  the  statute,  that  there  should, 
m  all  cases,  be  an  account  at  the  time  of  the  application  for  a 
sale  of  real  estate. 

But  if  an  account  is  in  fact  presented,  it  can  do  no  harm 
that  it  receives  the  name  of  inventory,  instead  of  accouLt 
Nor  do  I  think  it  necessary  that  there  should  be  two  separatt; 
documents,  in  a  case  where  the  common  inventory  is  presented 
at  the  time  of  applying  for  a  sale.  When  the  inventory  comes 
in  at  that  time,  it  must  necessarily  contain  the  same  matter  thrx\ 
would  appear  by  such  an  account  as  is  mentioned  in  the  23d 
Fcction;  and  one  document  may  well  answer  the  douUe  pur- 
pose of  inventory  and  account. 

It  becomes  therefore  important  to  inqu're,  when   the  i* 
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renlory  in  this  case  was  filed.  It  is  dated  in  February^  1819 ; 
but  it  seems  quite  probable  that  it  was  not  filed  at  that  time, 
because  there  is  an  oath  of  the  appraisers  appended  to  it,  which 
was  sworn  before  the  siu'rogate  on  the  11th  of  September  fol- 
lowmg.  It  may  not  have  been  filed  on  the  last  mentioned  day ; 
for  the  oath  then  made  was  not  to  the  truth  of  the  inventory, 
as  though  that  document  had  already  been  prepared,  but  the 
oath  of  each  appraiser  was,  that"/tmZi  truly,  honestly  and  im- 
partially aj(praise,"  &c.  An  account  or  estimate  of  the  debts  to 
be  paid,  was  evidently  presented  to  the  surrogate  at  the  time 
of  applying  for  a  sale.  An  affidavit  of  one  of  the  administra- 
tors, purporting  to  have  been  sworn  on  the  11th  May,  1820,  the 
day  before  the  order  to  show  cause,  was  subjoined  to  this  ac- 
count, find  the  jurat  was  in  the  hand-writing  of  the  surrogate, 
though  his  name  was  not  subscribed  to  it.  The  petition  for 
a  sale  speaks  of  the  inventory  of  the  personal  estate  and  this  ac- 
count of  debts  in  terms  which,  to  say  the  least,  cannot  be  made 
to  imply  that  they  were  presented  or  filed  at  different  times. 
There  is,  on  the  one  side,  little  or  no  evidence  to  prove  that  the 
inventory  was  filed  before  making  the  order  to  show  cause, 
and  on  the  other,  there  is  some  eviden^.e  tending  to  show  that 
it  was  filed  at  that  time.  And  here  the  presumption  that  ev- 
ery officer  does  his  duty,  may,  perhaps,  be  entitled  to  some 
weight;  {Ford  v.  Walworth^  19  Wend.  334;)  and  would  aid 
the  conclusion,  that  the  inventory  was  presented  at  the  proper 
time  for  sustaining  the  jurisdiction  of  the  surrogate.  I  do  not 
think,  however,  that  much  importance  should  bt  given  to  that 
presumption,  where,  as  in  this  case,  it  is  resorted  to  for  the  pur- 
po:^  of  making  out  a  vital  jurisdictional  fact  Bnt  witlioui 
it,  there  was  some  evidence  for  the  jury.  What  thoy  would 
nave  said,  as  to  the  time  of  filing  the  inventory,  if  t^Q  quo-s- 
tion  had  been  submitted  to  them,  I  will  not  attempt  to  c^njer- 
ture.  I  have  only  noticed  the  evidence  far  enough  to  show 
that  there  was  a  question  for  the  jury;  and  it  follows,  Cia* 
it  the  judge  based  his  decision  against  the  validity  of  *h€ 
sale,  on  the  ground  that  there  was  no  account,  there  mus/  ^ 
^  new  U')al. 


I 
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IlL  The  next  objection  is,  that  before  petitioning  for  a  salei, 
the  administrators  had  not  applied  the  personal  estate  which 
had  come  to  their  hands  towards  the  payment  of  the  debts  of 
the  intestate.  An  inventory  must  be  filed  before  asking  for  a 
salt,  but  it  is  enough  if  the  personal  estate  has  been  applied 
to  the  payment  of  debts  before  a  sale  is  ordered.  The  applica- 
tion may  be  made  between  the  order  to  show  cause,  and  the 
Anal  order  for  a  sale.  (§  26.)  In  this  case,  the  amount  of 
debts  to  be  paid  was  $2236,37 ;  the  personal  estate  amount- 
ed to  $1023,37 :  the  balance,  $1212,  was  struck  by  the 
sui  legate,  and  probably  at  the  time  the  petition  was  pre- 
sen^d.  In  the  order  for  a  sale,  the  surrogate  adjudges, 
tha.  the  personal  estate  was  insufficient  for  the  payment  of 
deb.£,  and  that  there  yet  remained  due  and  unpaid^  of  the 
debi.s,  besides  costs,  the  sum  of  $1212,  which  is  the  precise 
amoimt  of  debt  that  would  remain  unpaid  if  all  the  person- 
nl  e'ltate  had  been  previously  applied  to  that  object.  There 
iS,  tlierefore,  some  reason  for  believing  that  the  personal  es- 
'ate  had  been  projerly  applied,  before  the  order  for  a  sale  waa 
made. 

IV.  It  is  also  bjected,  that  nothing  passed  by  the  sale,  m 
consequence  of  the  defective  and  imperfect  description  of  the 
land  in  the  surrogate's  order,  and  in  the  administrator's  deed, 
(i  23.)  If  there  was  nothing  in  the  case  beyond  the  words, 
"  being  ninety-one  acres  of  the  southwest  comer  of  lot  num- 
ber b7even,"  there  would  be  some  difficulty  in  saying  that 
all  of  the  land  passed  which  is  in  controversy  in  this  suit. 
The  description  would  be  best  answered  by  laying  out  nine- 
ijr-one  acres  in  a  square  form  on  the  southwest  comer  of 
the  lot,  which  would  not  include  niore  than  forty  acres  of  tho 
land  of  the  intestate,  and  would  include  about  fifty  acres 
of  land  belonging  to  some  other  person.  But  there  is,  I  think, 
enough  in  the  case  to  help  the  purchaser  out  of  this  difficul 
ty.  It  was  an  order  for  the  sale  of  the  real  estate  of  whicli 
Henry  Bloom  died  seized,  and  there  were  to  be  ninety-one  acres 
in  a  sjiecified  lot.  The  intestate  owned  precisely  that  quan- 
tity of  land,  and  no  more,  in  the  designated  lot,  and  his  land 
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touf:lied  the  southwest  corner  of  tlie  lot,  though  it  did  not 
lie  in  a  square  form.  The  surrogate  eyidently  had  in  view 
the  particular  parcel  of  land  which  the  intestate  owned  io 
!ot  number  eleven.  The  matter  must  have  been  well  un 
derstood  by  all  of  the  parties  in  interest,  and  I  think  the 
whole  of  the  land  in  controversy  might  well  pass  by  the 
deed. 

y.  If  there  was  grocmd  for  imputing  fraud  to  Abraham 
Uioom,  the  purchaser,  that  was  a  question  of  fact  for  the 
jury. 

VI.  As  the  defendant  did  not  enter  imder  the  plaintii&,  he 
was  at  liberty  to  show  a  title  out  of  them,  although  he  did  not 
connect  himself  with  that  title. 

TIL  The  only  remaining  question  is,  whether  the  plaintifis, 
who  were  infants  at  the  time  of  the  proceedings  before 
the  surrogate,  and  for  whom  no  guardian  was  appointed,  are 
concluded  by  the  sale-  We  have  been  referred  to  the  cases 
of  Jackson  v.  Robinson^  (4  Wendell,  436,)  and  Jackson  v 
Crawfords,  (12  id.  533,)  as  deciding* the  point  against  the  in- 
fant heirs.  But  I  have  been  unable  to  discover  that  this 
question  was  involved,  or  even  mentioned,  in  Jackson  v.  Rob- 
inson; and  the  decision  in  Jackson  v.  Crawfords^  turned 
upon  another  ground.  The  objection  was  taken,  in  tliat  case, 
that  no  guardian  ad  litem  had  been  appointed  for  the  in- 
fants ;  but  such  evidence  was  given  in  relation  to  what  was 
done  before  the  surrogate,  and  the  probable  loss  of  a  portion 
of  the  papers,  that  the  judge  told  the  jury  they  would  be  war- 
ranted iu  presuming  that  cUl  necessary  proceedings  had  been 
duly  had  before  the  surrogate,  and  that  guardians  for  the 
infaiU  heirs  had  been  duly  appointed.  On  a  motion  for  a 
new  trial,  Sutherland,  J.,  who  delivered  the  opinion  of  the 
court,  said,  ''  the  parol  evidence  fully  warrants  the  conclusioUi 
that  all  the  proceedings  before  the  surr(^te  were  strictly 
formal  and  regular?^  And  again,  "  the  presumption  of  the 
entire  regularity  of  those  proceedings  is  strengthened  by 
the  long  acquiescence  of  the  heirs  at  law."  In  the  case  al 
bar,  although  there  is  evidence  enough  that  this  business  war 
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.oosely  done,  there  is  no  evidence  tending  to  show  the  loss  of 
papers,  and  no  foundation  has  been  laid  for  presuming  the  ap- 
pointment of  a  guardian.  It  is  in  proof,  that  none  was  ap- 
pointed, so  far  as  appears  from  the  records  and  papers  in  the 
surrogate's  office.  This  is  then  a  case  where  the  question  is 
directly  and  necessarily  presented,  and  that  too  for  the  first 
time,  so  far  as  I  have  observed,  whether  infant  heirs  can  lie 
concludea  under  this  statute  without  a  guardian  to  appear  for, 
and  take  care  of  their  interests. 

The  surrogate  undoubtedly  acquired  jurisdiction  of  the  sfib 
ject  maiterj  on  the  presentation  of  the  petition  and  account ; 
but  that  was  not  enough.  It  was  also  necessary  that  he  should 
acquire  jurisdiction  over  the  persons  to  be  affected  by  the  salCi 
It  is  a  cardinal  principle  in  the  administration  of  justice,  that 
no  man  can  be  condemned  or  divested  of  his  right,  until  he 
has  had  the  opportunity  of  being  heard.  He  must,  either  by 
serving  process,  publishing  notice,  appointing  a  guardian,  or  in 
some  other  way,  be  brought  into  court :  and  if  judgment  is 
rendered  against  him  before  that  is  done,  the  proceeding  will 
be  as  utterly  void  as  though  the  court  had  undertaken  to  act 
where  the  subject  matter  was  not  within  its  cognizance.  {Bor^ 
den  V.  PUch,  15  John.  R,  121.  Bigelow  v.  Stearns,  19  id. 
39.  Mills  V.  Martin,  19  id.  7.)  This  is  the  rule  in  relation 
to  all  courts,  with  only  this  difference,  that  the  jurisdiction  of 
a  superior  court  will  be  presumed  until  the  contrary  appears ; 
whereas  an  inferior  court,  and  those  claiming  under  its  au- 
thority, must  show  that  it  had  jurisdiction.  {Foot  v.  Stevens, 
17  Wendell,  483.  Hart  v.  Seisas,  21  id.  40.)  The  surro- 
gate's  court  is  one  of  inferior  jurisdiction ;  it  is  a  mere  creature 
of  the  statute.  {Dakin  v.  Hudson,  6  Cowen,  221.)  Indeed,  it 
has  !>een  held  in  all  the  cases  relating  to  surrogates'  sales, 
that  the  person  claiming  imder  them  must  show  affirmatively 
that  the  officer  had  acquired  jurisdiction.  The  distinction  be- 
tween superior  and  inferior  courts  is  not  of  much  importance 
in  this  particular  case,  for  whenever  it  appears  that  there  was 
a  want  of  jurisdiction,  the  judgment  will  be  void,  in  whatever 
court  it  was  rendered. 
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It  is  not  only  a  general  priiicijile  Ja  the  law,  that  ruurts  mtlst 
quire  jurisdiction  over  the  persons  to  be  affected  by  their 
idgments,  but  in  relation  to  these  sales  the  statute  has  special- 
pointed  out  the  means,  and  imposed  the  duty,  of  bringing 
e  proper  parties  before  the  court.  The  surrogate,  when  the 
ibject  has  been  properly  presented  to  him,  must  in  the  firsl 
ace  make  an  order  directing  alt  persons  interested  in  the  es- 
te  to  appear  before  him  at  a  certain  day  and  place,  to  show 
use  why  the  real  estate  should  not  be  sold  for  the  payment 
debts ;  and  this  order  must  be  published  in  two  newspapers 
r  four  weeks  successively.  (S  23.)  This  notice  serves  the 
irpose  of  bringing  in  all  such  persons  as  the  law  presumes 
pable  of  taking  the  charge  of  their  own  interests,  and  defend* 
g  themselves  In  courts  of  justice ;  but  it  does  not  include 
faiit  heirs  and  devisees.  The  31st  section  was  made  for  (heir 
otection ;  and  it  provides,  "  that  in  all  cases  where  a  peti- 
m  shall  be  presented  by  any  executors  or  administrators,  for 
e  sale  of  the  whole  or  part  of  the  real  estate  of  tfieir  tes- 
tor  or  intestate,  and  one  or  more  of  the  devisees  or  heirs 
'  such  testator  or  intestate  shall  be  in/ants,  the  judge  of  ^e 
iurt  of  probates  or  the  surrc^te  to  whom  the  same  may  be 
'esented,  shall  appoint  some  discreet  and  substantial  freehold- 
a  guardian  of  such  inlant  or  infants,  for  the  sole  purpose 
'  appearing  for,  and  taking  care  of  ike  interest  of  such 
fonts,  in  the  proceedings  therein."  This  mode  of  bringing 
the  intant  heirs  was  not  pursued,  and  the  plaintifis  have  hod 
>  day  in  court  Without  it,  they  cannot  be  deprived  of  their 
heritance. 

The  cases  to  which  I  have  already  referred  have  settled 
principle  decisive  of  this  questio'n.  But  I  will  mention 
few  other  decisions,  for  the  purpose  of  showing  lliat  the 
'escribed  form  for  obtaining  jurisdiction  of  the  person; 
hatevpr  that  form  may  be,  must  be  strictly  pursued.  In 
e  Matter  of  Underwood,  {3  Cowen,  59,)  the  c:rditors  ot 
I  insolvent  debtor  were  to  be  brought  in  by  the-  piiblica- 
in  of  a  notice  for  ten  weeks,  and  it  was  held,  that  the 
dge   had   no  jurisdiction   to   grant  a  discharge  where   tli* 
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notice  had  been  published  only  six  weeks.  In  Denning  v. 
Corwin,  (11  Wendell^  647,)  a  judgment  of  this  court,  in  parti 
tion,  was  held  void,  because  it  did  not  appear  by  the  record 
tliat  the  notice  required  by  the  statute  in  the  case  of  unknown 
owners  had  been  duly  published.  This  case,  so  far  as  it  asserts 
the  doctrine  that  the  judgment  of  a  superior  court  will  be  void 
if  the  record  do  not  show  jurisdiction,  has  been  overruled. 
(fW  V.  Stevens,  17  Wendell,  483.  Hart  v.  Seixas,  21  id, 
40.)  But  the  principle  remaitis  untouched,  that  whenever  the 
v/ant  of  jurisdiction  appears,  the  judgments  of  any  and  all 
courts  will  be  void ;  and  when  the  party  in  interest  is  to  be 
brought  in  by  means  of  a  public  notice,  the  want  of  such  notice 
will  he  a  fatal  defect. 

In  Messinger  v.  Kintner,  (4  Binn.  97,)  a  decree  of  the  or- 
phan's court  was  held  void  as  against  infimts,  for  whom  no 
guardian  had  been  appointed  pursuant  to  the  statute.  In 
Smith  V.  Rice,  (11  Mass.  R,  507,)  the  statute  required  that  the 
judge  of  the  court  of  probates  should  appoint  guardians  for  in- 
fants, and  some  discreet  person  to  represent  a  party  out  of  the 
slate ;  and  for  want  of  such  appointment,  the  proceedings  were 
held  to  be  void.  This  decision  was  fully  approved  in  Proctor 
V.  Newhall,  (17  Mass.  R.  91.) 

The  rule  that  there  must  be  jurisdiction  of  the  person,  aa 
well  as  the  subject  matter,  has  been  steadily  upheld  by  the 
courts ;  and  it  cannot  be  relaxed  without  opening  a  door  to  the 
greatest  injustice  and  oppression. 

In  every  form  in  which  the  question  has  arisen,  it  has 
been  held,  that  a  statute  authority  by  which  a  man  may  be 
deprived  of  his  estate  must  be  strictly  pursued.  In  Thatchr 
er  V.  Powell,  (6  Wheat,  119,)  Marshall,  C.  J.  said,  it  was 
a  r.elf  evident  proposition,  that  no  individual  or  public  offi- 
cer can  sell  and  convey  a  good  title  to  the  land  of  another, 
unless  authorized  so  to  do  by  express  law;  and  the  person 
i!i\ested  with  such  a  power,  must  pursue  with  precision  tha 
course  prescribed  by  law,  or  his  act  will  be  invalid.  In 
Accordance  with  this  doctrine,  the  case  of  Jackson  v.  Esty, 
(7  Wendell,  148,)  was  decided.  Savage,  C.  J.  there  says, 
''it  is  a  cardinal  principle  that  a  man  shall  not  be  divested 
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of  his  jroperty  but  by  his  own  acts,  or  the  operation  of  law; 
and  where  proceedings  are  instituted  to  change  the  title  to  rea! 
estate  by  operation  of  law,  the  requirements  of  the  law  undci 
whicli  the  proceedings  are  had  must  be  strictly  pursued."  In 
Rea  V.  McEchrofiy  (13  Wendell^  465,)  a  sale  under  this  statute 
was  held  void  for  want  of  an  order  of  confirmation  by  the  sur 
rogate ;  and  in  Atkins  v.  Kinnan,  (20  Wendell,  241,)  the  deed 
to  the  purchaser  was  held  void,  because  it  did  not  set  forth  at 
large,  as  the  sUitute  requires,  the  order  of  sale  made  by  the  sur- 
rogate. (See  also  Jackson  v.  Shepard,  7  Cowen,  88  j  Wil- 
liams V.  Peyton,  4  Wheat.  77.) 

The  rule  which  requires  a  strict  compliance  with  a  stat- 
ute authority  under  which  a  man  may  be  deprived  of  his 
estate,  is  one  of  a  most  salutary  tendency;  and  this  is  a 
much  stronger  case  for  its  application  than  some  of  those 
which  have  been  mentioned.  I  do  not  intend  to  say  that 
there  was  any  fraud  iu  procuring  this  sale.  That  was  a 
question  for  the  jury.  But  I  cannot  forbear  to  remark 
that  there  were  circumstances  well  calculated  to  awaken 
suspicion  that  all  was  not  right;  and  if  there  had  been  a 
compliance  with  the  statute,  by  appointing  a  guardian  to 
appear  and  take  care  of  the  interest  of  the  infant  heirs,  I 
til  ink  it  far  from  being  clear  that  their  land  would  have 
been  sold.  But  however  that  may  be,  they  could  only  be 
deprived  of  their  inheritance  by  pursuing  tlie  forms  prescrib- 
ed by  law. 

It  is  said  that  the  plaintifis  had  a  remedy  by  appeal; 
and  it  is  true  that  the  statute  gives  a  party  claiming  to  be 
aggrieved  fifteen  days  to  appeal  firom  a  decree  or  order  of 
the  surrogate.  (§  32.)  But  this  argument  was  well  answered 
by  Jackson,  J.  in  Smith  v.  Rice,  (11  Mass,  R,  512.)  He 
says,  "the  very  grievance  complained  of  is,  that  the  party 
had  no  notice  of  the  pendency  of  the  cause,  and  of  course 
no  opportunity  to  appeal."  He  then  proceeds  to  show,  that 
when  the  judge  of  probate  undertakes  to  determine  the 
rights  of  parties  over  whom,  for  the  want  of  notice,  he  haf 
not  acquired  jurisdiction,  and  the  parties  have  had   no  op 
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pnrtunity  to  appeal,  they  may  consider  the  act  or  decree  as  iit. 
lerly  void. 

^\^len  the  proceedings  are  at  common  law,  and  an  infant  ap- 
pears by  attorney  instead  of  guardian,  or,  after  being  served 
with  process,  suffers  a  default,  the  judgment  will  be  erroneous 
—not  void.  But  here  there  has  been  neither  service  of  process 
r.or  appearance  in  any  form.  The  judgment  would  have  been 
void  had  the  proceedings  been  at  the  common  law ;  and  it  is 
Clearly  so  in  this  case,  where  the  defendant  is  attempting  to 
build  up  a  title  under  a  statute,  without  complying  with  its  re- 

qaircments.(flp) 

New  trial  denied. 

(a^  The  anme  point  arose  in  Hubbard  v.  Wilder,  decided  at  this  tenn,  and  was 
£ipo8ed  of  in  the  same  way. 


Stephens  vs.  Sinclair. 

Where  one  look  a  deed  of  another's  fann,  to  defrand  the  grantor's  creditors,  and  aT* 
tcrwards,  in  pursuance  of  the  same  fraudulent  arran^ment,  procured  an  assign- 
inent  of  an  outstanding  valid  mortgage  on  the  same  farm,  with  the  grantor's  mc- 
ney ;  held,  in  ejectment  by  one  deriving  title  under  a  judgment  and  execution 
against  the  grantor,  that  neither  the  deed  nor  assignment  were  available  as  a  de* 
fence. 

B?  an  assignment  procured  under  such  circumstances,  the  grantor  is  constituted 
the  real  asngnee,  and  the  whole  enures  to  the  benefit  of  his  creditors,  who  may 
seize  and  sell  the  land  discharged  of  the  mortgage. 

Ejectment,  for  a  farm  in  Coeymans,  tried  at  the  Albany 
circuit  in  June,  1839,  before  Cushman,  C.  Judge. 

At  the  trial,  the  plaintiff-deduced  a  title  to  himself  by  sheriflfN 
sale,  under  a  judgment  of  the  11th  of  May,  1835,  in  favor  of 
the  plaintiff  and  another,  against  James  Armstrong  and  Law 
rence  Annstrong.  The  judgment  was  obtained  in  assumpsit 
imd  amounted  to  $302,91.  The  defendant  admitted  that  James 
Armstrong  purchased  the  farm  by  deed,  bearing  date  June  15th, 
1827. 

On  the  part  of  the  defendant,  it  was  shown,  that  James 
Ami«?tronT;,   on    the  day  he  acquired    liis    deed,    mortgaged 
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the  farm,  in  fee,  to  Epenetus  Raid,  to  secure  the  payment  of 
ftKXlO  on  the  16th  of  March,  1831 ;  that  this  mortgage  'was  as- 
pitfned  by  Reid  to  Sinclair,  the  defendant,  on  the  8th  of  May, 
1835,  for  the  consideration  of  $433,50.  Sinclair  defended  in 
•rirtue  of  this  assignment. 

In  reply,  the  plaintiff  offered  to  prove,  that  on  the  8th  of  Oc- 
tober, 1834,  James  Armstrong  and  the  defendant  agreed,  tha^ 
the  defendant  should  take  a  conveyance  of  the  premises  ii 
question  to  cover  them  against  the  plaintiff's  expected  judg 
ment — his  suit  being  then  pending;  that,  on  the  same  day, 
Armstrong  conveyed  the  farm  to  the  defendant,  who  declarea 
that  he  took  subject  to  the  said  mortgage ;  that  the  defendant 
obtained  the  said  assignment  in  pursuance  of  said  fraudulent 
agreement ;  that  Armstrong  furnished  him  with  the  money  to 
pay  the  consideration  for  said  assignment,  which  he  paid  to 
Reid ;  that  both  the  deed  and  assignment  were  taken  to  de- 
fraud the  plaintiff  in  respect  to  his  debt  and  judgment. 

The  offered  testimony  being  objected  to,  and  rejected  by  the 
judge,  the  plaintiff's  counsel  excepted.  The  judge  nonsuited 
the  plaintiff;  and  he  now  moves  to  set  aside  the  nonsuit,  and 
for  a  new  trial,  on  a  bill  of  exceptions. 

R,  W.  Peckham^  for  plaintiff. 

M.  T.  Reynolds^  for  defendant. 

By  the  Courts  Cowen,  J.  Most  clearly,  the  learned 
judge  erred  in  rejecting  the  plaintiff's  testimony.  It  is  sai*!, 
the  defendant  held  a  valid  mortgage ;  and  thoi^h  he  took 
a  fraudulent  deed,  that  would  not  vitiate  the  mortgage. 
The  argument  assumes  what  does  not  exist  in  respect  lo 
this  plaintiff.  If  the  proposed  facts  were  true,  the  defendant 
does  not  hold  the  mortgage;  he  never  had  an  assignment 
of  it.  The  writing  purporting  to  be  an  assignment  is  mere 
nrastc  paper,  void  both  by  the  common  law,  and  the  stat- 
ute of  the  13th  Elizabeth,  re-enacted  here.  Armstrong 
wa^   the   real    assignee.     The    assignment    was    in   t^onsid* 
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eration  of  his  money,  and  the  defendant  stood  a  mere  fraud- 
ulent go-between,  a  character  which  the  law  strikes  down 
Co  a  blank.  In  short,  the  whole  being  intended  to  defraud 
A  creditor,  is  void.  It  displaced  no  right  of  Armstrong,  and 
the  entire  transaction  enures  to  the  creditor's  benefit.  If  the 
offered  evidence  be  true,  he  is  entitled,  on  principles  of  law 
and  honesty,  to  recover  and  hold  the  land  discharged  of  the 
mortgage. 

New  trial  granted 
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la  debt  on  bond,  conditioned  to  pay  a  man  of  money  for  the  plaintiff  on  a  bond  and 
mortage  executed  between  third  persons,  and  to  save  the  plaintiff  harmless,  dus.  ( 
held,  that  a  breach,  alleging  merely  that  the  sum  became  due,  Sec  and  was  noi 
paid  at  the  day,  was  well  assigned,  though  it  did  not  show  that  the  plaintiff  had 
been  actually  damnified. 

The  case  of  Douglaoo  v.  Clark,  (14  John,  R,  177,)  contra,  is  overruled. 

Such  a  bond  is  more  than  a  bond  of  indemnity — ^it  imposes  a  positive  obligation  to 
pay  at  the  day. 

Demurrer  to  declaration.  The  action  was  debt  on  bond, 
dated  23d  May,  1836,  penalty  $1600 — with  condition  to  pay 
the  plaintij^  $800,  by  satisfying  a  bond  and  mortgage  (on  cer- 
tain premises  that  day  conveyed  by  the  plaintiff  to  the  defen- 
dant) executed  by  O.  G.  Steele  to  G.  W.  Jonson  and  dated  18th 
iVoveniber,  1835,  according  to  the  conditions  thereof;  and  to 
save  harmless  the  plaintiff  therefrom,  and  also  from  all  costs 
and  charges  that  might  be  occasioned  by  the  delay  or  non-pav- 
ment  of  the  same.  Breach^  that  the  siim  of  $800  became  and 
was  due  and  payable  on  a  specified  day,  on  the  bond  and  mort- 
gage of  Steele  to  Jonson,  and  that  the  defendant  had  not  paid 
or  satisfied  the  same.  Demurrer,  on  the  ground  that  this  was 
a  l)ond  of  indem^nity,  and  that  the  breach  did  not  show  that 
the  plaintiff  had  been  damnified.    Joinder. 

Vol.  L  19 
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A.  TabeTy  for  defendant. 
/.  Holmes,  for  plainti£ 

By  the  Court,  Bronson,  J.  The  fair  inference  to  bo 
drawn  from  the  defendant's  bond,  seems  to  be,  that  the 
plaintiff  was  in  some  way  bound  to  pay  the  debt  whicli 
Steele  owed  to  Jonson.  If  it  was  not  so — if  the  plaintiff 
had  no  interest  in  having  the  debt  paid  when  it  should  be- 
come due — ^why  did  he  take  the  defendant's  bond  to  securo 
the  payment?  Again,  the  defendant  agrees  that  he  will 
p^  the  plaintiff  a  simi  of  money  by  satisfying  the  bond 
and  mortgage  to  Jonson.  If  the  satisfaction  of  those  securities 
would  be  a  payment  to  the  plaintiff — and  the  parties  agreed 
that  it  would  be  so — then  the  plaintiff  must  either  have  been 
bound  for,  or  had  a  direct  interest  in  the  extinguishment  of 
Steele's  debt. 

The  case  then  comes  to  this :  the  defendant  agrees  that  he 
will  pay  a  sum  of  money  when  it  becomes  due,  for  which 
the  plaintiff  is  bound  to  some  third  person,  and  that  he  will 
save  the  plaintiff  harmless,  &c.  This  is  more  than  a  bond  of 
indemnity,  and  the  breach  is  well  assigned  by  showing  that 
the  debt  to  Jonson  was  not  paid  at  the  day.  Sergeant  Wil- 
liams says,  that  non-damnificatus  cannot  be  pleaded  where  the 
condition  is  to  discharge  or  acquit  the  plaintiff  from  such  a 
bond,  or  other  particular  thing,  for  there  the  defendant  must 
set  forth  affirmatively  the  special  matter  of  performance.  But 
it  is  otherwise,  where  the  condition  is  to  discharge  and  acquit 
fhe  plaintiff  from  any  damage  by  reason  of  such  bond  or 
other  particular  thing,  for  that  is  in  truth  the  same  thing  witli 
a  condition  to  indemnify  and  sa\e  harmless.  (1  Sound* 
116,  note  I.)  In  Holmes  v.  Rhoades,  (1  Bos.  6f*  PuL  638,) 
the  condition  of  the  defendant's  bond  was  to  pay  a  sum  of 
money  when  it  should  become  due,  for  which  the  plaintiff  was 
bound  to  a  third  person,  and  to  indemnify ;  and  a  plea  of  non- 
damnificatus,  was  held  to  be  no  answer  to  the  action.  Hodge 
V.  Bell,  (7  T.  R,  93,)  is  to  the  same  effect.    These  cases  have 
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been  fuliy  approved,  and  tho  principle  which  they  assert  has 
been  sanctioned  by  the  highest  authority  in  this  state.  {Pori 
V.  Jackson^  17  John.  R,  239,  and  id.  A7%  S.  C  affirmed  on 
err^,r,)  This  decision  must  be  regarded  as  having,  in  effect, 
(hough  silently,  overruled  the  case  of  Douglass  v.  C/ar/r,  (14 
John.  R,  177,)  on  which  the  defendant  relies.  {See  also  Mat- 
ier  qf  Negus^l  Wendell^  AS9,) 

Judgment  for  plaintiff. 


HvNT  VS.  Ami  DON. 

« 

The  defendant  sold  certain  real  estate  to  W.,  who  gave  back  a  bond  and  mortgage, 
which  the  defendant  assigned  to  T. ;  aacrward,  W.  re*conveyed  the  premises  to 
*ike  defendant*  who  then  deeded  them  to  B.,  covenanting  for  quiet  enjoyment, 
and  B.  conveyed  to  the  plaintiff;  whereupon  T.  proceeded  to  foreclose  the  mort- 
gage,  and,  on  the  sale  under  it,  the  plaintiff  became  the  purchaser :  Held^  that 
assumpsit  as  for  money  paid,  &Ai.  would  not  lie  by  the  plaintiff  to  recover 
against  the  defendant  the  purchase  money  paid  on  tho  mortgage  sale,  even 
though  the  defendant  had,  on  his  selling  to  B.,  verbally  promised  him  to  pay  off 
the  mortgage ;  and  consequently,  evidence  of  the  promise  is,  in  such  case,  irrele- 
vant and  inadmissible. 

Semble,  such  promise  could  not  have  been  available  to  B.,  had  he  retained  the  title, 
and  become  the  purchaser  under  the  mortgage ;  for,  if  made  prior  to,  or  contem- 
poraneous with  liie  sale  to  him,  it  was  merged  in  the  deed ;  and  if  alter,  there 
having  been  no  eviction,  it  was  without  consideration. 

A  promise  by  the  grantor  to  his  grantee,  to  pay  off  an  existing  incumbrance,  will 

not  enure  to  one  to  whom  the  grantee  subsequently  conveys. 

« 

Assumpsit,  on  the  money  counts,  tried  at  the  Rensselaer 
drcuit,  before  Cushman,  C.  Judge,  in  March,  1839.  The 
plaintiff  claimed  to  recover  for  money  paid  to  the  defend- 
ant's use ;  and  the  case  was  this :  In  December,  1824,  the 
defendant  conveyed  a  farm,  containing  43  acres  of  land, 
to  Philip  I.  Wheeler;  and  Wheeler,  at  the  same  time, 
gave  back  a  mortgjige,  with  a  bond,  to  the  defendant,  to 
lecuro  the*  payment  of  $550,  with  interest.  In  February, 
IS25,   the   defendant    assigned    the    bond    and   mortgage  to 
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John  Taylor.  In  January,  182S,  Wheeler  re-conveyed  the 
farm  to  the  defendanit  by  quit-claim  deed.  In  December, 
1830,  the  defendant  conveyed  the  farm,  together  with  another 
piece  of  land,  to  Jonas  B.  Babcock,  for  the  consideration  of 
$1200 ;  and  the  deed  contained  the  usual  covenant  for  quiet 
evjoyment.  In  October,  1834,  Babcock  conveyed  the  two 
pieces  of  land  to  the  plaintifl^  by  quit-claim  deed.  Taylor, 
the  assignee  of  tlie  mortgage,  foreclosed  in  chancery,  making 
Wheeler,  the  mortgagor,  and  the  plaintiff,  who  wa£«  then  the 
owner,  parties ;  and  there  was  a  decree  over  against  Wheeler 
for  any  balance  which  might  not  be  raised  by  the  sale 
of  the  premises.  The  farm  was  sold  under  the  decree,  in 
October,  1836,  and  purchased  by  the  plaintiff  for  $470. 
This  sum,  with  the  interest  on  it,  the  plaintiff  claimed  to  re- 
cover of  the  defendant  as  so  much  money  paid  to  his  use. 
The  plaintiff  gave  evidence  tending  to  show,  that  the  de- 
fendant promised  Babcock^  when  he  conveyed  to  him,  to 
pay  off  the  mortgage.  This  evidence  was  objected  to  by 
the  defendant,  and  exception  was  taken  to  the  ruling  of  the 
judge  in  admitting  it.  Several  objections  were  taken  by  the 
defendant  to  the  plaintiff's  right  to  recover.  The  judge 
charged  the  jury,  that  if  they  believed  the  plaintiff's  farm 
had  been  sold  under  the  decree  in  chancery  to  pay  a  debt 
which  was  the  defendant's  to  pay,  then  this  equitable  action 
for  money  paid  to  his  use  might  be  maintained  for  the  amount 
which  the  plaintiff  was  compelled  to  pay  to  save  his  land. 
I'he  defendant  excepted.  Verdict  for  plaintiff,  $550,68.  The 
defendant  now  moves  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Af.  T.  Reynolds^  for  defendant. 

D.  L.  Seymour  t5*  ^-  Stevens,  for  plaintiff. 

By  the  Court,  Bronson,  J.  It  will  not  be  necessary  to 
examine  all  of  the  questions  which  were  made  on  the  trial. 
The  statement  of  a  few  plain  principles   will  be  sufficient 
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to  dispose  of  the  case.  As  there  has  been  no  eviction,  there  has 
been  no  breach  of  the  covenant  for  quiet  enjoyment  in  the  de- 
fendant's deed  to  Babcock.  The  action  then  rests  on  the 
promise  which,  it  is  said,  the  defendant  made  to  Babcock,  to 
pay  off  the  mortgage.  The  promise  was  made  at  the  time 
the  deed  was  executed,  and  was  merged  in  the  written  agree- 
ment. If  it  had  been  made  after  the  conveyance,  it  would 
have  been  without  consideration,  and  void.  The  remedy  would 
be  on  the  covenant  in  the  deed.  {Miller  v.  Watson,  5  Cotp- 
efiy  195.)  Although  that  case  was  several  times  before  the 
court,  the  principle  laid  down  at  first  was  not  afterwards  de- 
parted from.  The  evidence  to  show  a  promise,  was  improperly 
admitted. 

It  follows,  from  what  has  been  said,  that  Babcock,  if  he  had 
paid  the  money,  could  not  maintain  an  action  on  the  ground 
of  a  promise.  But  suppose  he  could.  Aside  from  the  cove- 
nant, which  runs  with  the  land,  there  is  no  privity  between 
the  plaintiff  and  the  defendant.  Surely,  the  promise  did  not 
nm  with  the  land,  and  so  pass  by  Babcock's  deed  to  the  plain- 
tiff; and  there  has  been  no  assignment  of  it  in  any  other  form. 
But  if  it  had  been  transferred|  the  assignee  could  not  sue  in  his 
own  name. 

The  defendant  is  bound  by  express  contract — the  covenant 
for  quiet  enjoyment;  and  the  plaintiff  cannot  recover  on  the 
ground  of  an  implied  promise. 

New  trial  granted. 
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HoLLisTER  and  another  vs.  Bender. 

Where  the  action  was  for  the  breach  of  a  contract  to  furnish  timber ;  the  defence,  • 
failure  of  the  plaintiff  to  make  a  certain  money  advance,  which  the  contract 
bound  him  to  make  before  the  work  commenced,  if  called  for;  and  the  case 
finally  turned  upon  the  sole  question  whether  the  advance  had  or  had  not  been 
eaUed  for,  as  to  which  the  evidence  was  quite  conflicting :  held,  that  on  this  poiut, 
the  onuo  probandi  was  upon  the  defendant ;  and  the  judge  having  charged  that 
the  jury  ought  not  to  find  againet  the  defendant  if  they  had  reasonable  doubU 
in  respect  to  it,  a  new  trial  was  ordered. 

l*pon  non-aseumpsit  pleaded,  though  the  onus  is  on  the  plaintiff  to  show  a  prom- 

'  iM ;  yet,  eemble^  in  respect  to  matter  of  defence  which,  though  proper  under 
that  issue,  does  not  come  in  by  way  of  rebutting  the  plaintiff's  evidence  mere- 
ly, (e  g.  payment,  release,  accord  and  satisfaction,  &c.)  the  defiendant  has  the 
onus, 

it  ean  make  no  difference,  whether  the  defence  springs  out  of  the  contract  sued  on, 
or  arises  aliunde, 

Hie  substance  of  the  allegatkm  to  be  tried,  rather  than  the  particular  shape  of 
the  pleadings,  must  determine  where  the  onue  lies ;  especially,  in  cases  when 
the  defendant  is  not  required  to  plead  the  matter  intended  to  be  relied  on. 

The  defence  in  this  case  was,  it  eeems,  a  proper  subject  for  a  special  plea. 

A  special  plea  setting  up  matter  beyond  a  simple  denial  of  what  the  plaintiff,  uri^ 
der  the  general  issuci  would  be  bound  in  the  first  instance  to  prove,  is  not  bad  as 
amounting  to  the  general  issue,  even  though  the  matter  would  be  evidence  with- 
out  being  pleaded. 

AssuitfPSiT  on  a  special  contract,  tried  before  Willard, 
C.  Judge,  at  the  Oneida  circuit,  in  Mayj  1838.  The  plaintiffs 
gavTB  in  evidence  a  written  agreement,  dated  December  19, 1833, 
by  which  the  defendant  agreed  to  furnish  and  deliver  to  the 
plaintiffs,  on  the  bank  of  the  Erie  cenal,  3000  sticks  of  cedar 
timber  of  a  particular  description — 2000  slicks  to  be  delivered 
by  the  first  of  June  then  next,  and  the  residue  by  the  first  of  boat- 
ing in  the  year  1835.  The  plaintiffs  were  to  pay  for  the  timber 
on  delivery,  at  fifteen  cents  per  stick.  Tlie  plaintiffs  also  agreed, 
that  if  the  defendant  should  want  money  before  the  conliact 
was  fulfilled,  they  would  advance  $100,  if  called  for  after  thcs 
middle  of  January  then  next — the  defendant  giving  good  secu- 
rity;  and  each  party  was  to  give  security  for  fulfilment  of  tlw 
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contract,  if  required  by  the  other.  The  execution  of  the  con- 
liBCt  was  admitted,  and  there  was  no  pretence  that  the  defen- 
dant had  ever  delivered  any  part  of  the  lumber.  His  defence 
rested  on  the  allegation,  that  in  March  or  April,  1834,  he  called 
on  the  plaintiffs  and  required  the  advance  of  $100  provided  for 
by  the  contract,  and  offered  to  give  security  for  performance  on 
his  part,  and  that  the  plaintiff  had  failed  to  make  the  advance. 
Upon  the  question  whether  the  defendant  had  required  an  ad- 
vance of  the  $100  and  offered  security,  which  was  the  only 
question  going  to  the  foundation  of  the  action,  the  evidence 
was  strongly  conflicting.  The  judge  charged  the  jury,  that 
in  judging  of  the  balance  of  the  testimony  in  a  doubtful  case^ 
it  was  the  duty  of  the  party  holding  the  affirmative  to  m.ake 
out  his  casCj  and  that  the  jury  should  not  find  a  verdict 
against  a  defendant^  the  effect  of  which  would  be  to  take  mo- 
ney from  him  and  give  it  to  the  plaintiffs,  unless  the  testimo- 
ny preponderated  against  him ;  that  if  the  whole  testimony, 
in  the  opinion  of  the  jury,  left  the  case  in  doubt — if  it  was  so 
nearly  balanced  that  they  entertained  reasonable  doubt — they 
should  find  for  the  defendant.  The  plaintiffs  excepted,  and 
the  jury  found  a  verdict  for  the  defendant.  The  plaintifis  now 
move  for  a  new  trial  on  a  bill  of  exceptions. 

T.  Jenkins,  for  plaintiffs. 

/  A.  Spencer,  for  defendant 

By  the  Court,  Bronson,  J.  The  charge  of  the  judge  was, 
I  think,  calculated  to  mislead  the  jury.  They  were  told,  in 
effect,  that  the  plaintifis  held  the  affirmative  of  the  ques- 
tion which  the  jury  were  to  decide;  that  they  should  not 
find  a  verdict  against  the  defendant  imless  the  testimony 
preponderated  against  him;  and  that  if  the  jury  entertained 
ft*  reasonable  doubt,  they  should  find  for  the  defendant. 
The  nile  that  there  must  be  no  reasonable  doubt,  belongs 
more  appropriately  to  criminal,  than  to  civii  cases.  But 
Bsido   from   that  consideration,  I  think  the  burden  of  propl 
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ill  relation  to  the  only  controverted  fact  going  to  the  ground 
of  the  action,  was  upon  the  defendant.  He  held  the  a£Smia« 
tive,  and  it  was  for  him  to  make  out  a  preponderance  of  evi- 
dence. The  execution  of  the  contract  was  admitted,  and 
when  it  was  read  in  evidence,  the  plaintiffs  had  completely 
made  out  their  case.  There  was  no  pretence  of  performance 
on  the  part  of  the  defendant ;  and  there  was  no  condition 
precedent  to  be  performed  on  the' part  of  the  plaintiffs.  By 
the  contract,  they  had  nothing  to  do  until  the  timber  should 
be  delivered — unless  they  were  sooner  put  in  motion  by  a  re- 
quest to  advance  the  $100  and  an  offer  of  security.  The  de- 
fendant gave  no  evidence  in  answer  to  that  on  which  the  plain- 
tifl^  rested  their  case;  but  he  set  up  another  and  a  distinct 
matter  in  bar  of  the  action.  He  rested  his  defence  upon  the 
allegation  that  he  had  required  an  advcince  of  money  and  offer- 
ed security;  and  it  was  necessary  for  him  to  establish  that 
allegation  before  he  could  make  out  any  duty  or  default  ou 
the  part  of  the  plaintiffs.  Aside  from  the  question  of  damages, 
which  received  a  separate  consideration  from  the  judge,  the 
only  matter  in  controversy  between  the  parties  on  the  trial, 
was,  whether  the  advance  of  money  had  been  required  and  se- 
curity offered  by  the  defendant ;  and  in  relation  to  that  matter 
the  defendant  plainly  held  the  affirmative,  and  the  onus  pro- 
handi  was  upon  him. 

It  is  true,  that  upon  non  ctssumpsit  pleaded,  the  plaintiff 
holds  the  affirmative  of  the  issue,  and  the  onus  of  making 
out  a  promise  is  upon  him ;  but  he  does  not  hold  the  af- 
firmative of  every  question  that  may  be  made  under  tliat 
issue.  The  defendant,  without  at  all  controveiting  the 
promise,  may  set  up  payment,  release,  accord  and  satisfac- 
tion, and  other  matters  of  defence  under  the  plea  of  turn 
assumpsit ;  and  when  he  does  so,  the  burden  of  proof  is 
upon  him,  and  he  must  establish  his  allegation  by  a  prepon- 
derance of  evidence.  And  such  must,  I  think,  be  the  nile 
in  relation  to  every  matter  set  up  as  a  defence  to  the  action, 
which  does  not  come  in  by  way  of  answer  to  the  evidence 
for  the  plaintiff.     It  can   make  no  difference   in   principle 
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whether  the  defence  springs  out  of  the  contract  on  which  tlie 
action  is  brouglit,  or  arises  alitmde. 

The  defence  on  which  the  defendant  relied  might  have  been 
pleaded  specially  in  bar  of  the  action.  He  might  have  alleged 
ill  pleading,  what  he  said  on  the  trial,  to  wit:  true  it  is  that  I 
made  the  promise,  and  that  I  did  not  deliver  the  timber ;  but 
actio  fiotij  because  I  called  for  an  advance  of  $100  and  offered 
security  in  pursuance  of  the  contract,  and  the  advance  was  not 
made.  Such  a  plea  would  not  be  objectionable,  even  upon  spe- 
cial denmrrer,  as  amounting  to  the  general  issue ;  for  it  does 
not  deny  any  fact  which  the  plaintiffs  would  be  bound  to 
prove  in  the  first  instance,  upon  the  plea  of  non  assumpsit.  If 
this  matter  had  been  pleaded  specially,  the  defendant  would 
clearly  have  held  the  aflSrmative  of  the  issue,  and  the  burden 
of  proof  would  have  been  upon  him.  That  burden  cannot  be 
changed  by  the  great  latitude  of  defence  which  is  allowed  in 
this  action  under  the  plea  of  non  (assumpsit.  The  substance 
of  the  allegation  to  be  tried,  rather  than  the  particular  form  of 
the  pleading,  must  determine  where  the  ontis  lies ;  especially 
ill  those  actions  where  the  defendant  is  not  required  to  plead 
the  particular  matter  on  which  he  intends  to  rely.  (2  Ev, 
Poth.  125.  Cowen  ^  HilVs  Notes  to  Phil  Ev,  476  to  478, 
and  cases  there  cited,) 

It  is  of  course  unnecessary  to  examine  the  other  questioni 
made  by  ine  bill  of  exceptions. 

New  trial  granted . 
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The  People,  ex  rel.  Johnson,  vs.  Neviks. 

tn  a  proceeding  to  compel  an  attorney  of  this  court  to  pay  over  moneys  collected 
for  his  client,  a  rule  was  entered  which  recited  the  filing  of  interrogatories,  to 
grether  with  the  fact  of  the  defendant  having  answered ;  and  then,  after  referring 
it  to  the  clerk  forthwith  to  ascertain  and  report  the  costs,  &c.,  and  the 
amount  directed  by  a  previous  order  in  the  same  matter  to  be  paid  by  the  defen> 
dant,  went  on  to  fine  him  in  the  amount  so  to  be  rcpbrted,  and  ordered  that  he 
be  committed  to  the  custody  of  the  sherifT,  until  that  sum,  as  well  as  the  C4»ta 
and  expenses  of  the  commitihent,  were  paid :  Held,  that  the  report  having  been 
filed  the  next  day,  a  certified  copy  thereof,  and  of  the  said  rule,  were  suffi- 
cient to  authorize  the  sherifi*  to  arrest  and  imprison  the  defendant ;  and  a  dis- 
charge from  the  imprisonment,  granted  by  a  supreme  court  commissioner,  wai 
reversed. 

The  sum  for  the  non-payment  of  which  a  commitment  is  ordered,  need  not  be 
named  in  the  order,  but  may  be  ascertained  through  a  reference  thereby  directed 
to  the  proper  officer  ;  and  the  ofiicer*s  report,  when  perfected,  though  made  alter 
the  order,  is  to  be  regarded  as  a  part  of  it 

A  sheriff's  return  of  commitment,  to  a  writ  of  habeaa  eorpiu,  should  be  construed 
liberally. 

The  jurisdiction  of  courit  of  record  as  to  the  persont  in  cases  of  commitment  foi 
contempt,  is  to  be  intended. 

A  rule  of  a  court  of  record  that  a  defendant  be  committed  for  contempt,  need  not 
recite  the  prior  proceedings ;  if  it  is  such  a  rule  as  the  court  mig^t  legally  make 
under  any  supposaUe  state  of  circumstances,  all  jurisdictional  steps  and  matten 
of  regularity  are  to  be  presumed. 

For  defects  in  respect  to  matters  of  regularity,  the  only  remedy  is  by  motion. 

SernbUf  that  even  on  certiorari  to  remove  a  summary  c(Miviction  by  an  inferioi 
court,  the  superior  court  will  intend  the  proper  notice  to  acquire  jurisdiction. 

VVfiere  the  proceedings  of  a  superior  court  are  drawn  in  question  collaterally,  befors 
an  inferior,  the  latter  has  no  power  to  examine  the  regularity  of  the  jurisdictional 
steps. 

Jurisdiction  of  the  person  once  acquired,  by  arrest  under  an  attachment  lor  con* 
tempt,  continues  while  the  case  is  imder  examination,  whether  the  defendant  re- 
main in  actufU  custody,  or  not 

Under  a  non-bailable  attachment,  it  is  the  duty  of  the  sheriff  to  hold  the  defendant 
in  custody  till  he  is  discharged  in  due  form,  bringing  him  before  the  court  on  tlie 
tetum  of  the  writ 

Attorneys,  Slc,  are,  by  legal  fiction,  deemed  present  in  court  during  terra  time ; 
and,  quere,  whether  process  is  then  necessary  to  warrant  proceedings  against 
them. 

This  court  will  take  judicial  notice  that  a  person  is  one  of  its  attorneys ;  and, 
aemble,  a  supreme  court  commissioner,  proceeding  as  such,  should  do  the 
iiame. 
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At  common  law,  a  rale  for  oommitment,  made  by  a  court  of  record,  need  not  show 
the  cause  of  commitment ;  but  the  revised  statutes  require  that  it  should. 

It  is  enough,  however,  that  the  cause  be  substantially  stated,  thougrh  without  techni- 
od  precision  ;  and  the  rule  m  this  case,  mentioning  a  previous  order  to  pay  mo- 
ney which  the  defendant  had  not  compbed  with,  sufficiently  showed  tliat  the 
cause  of  commitment  was  for  a  contempt. 

Semhle,  a  supreme  court  commissioner  has  not  ^'urisi/ictMii  to  discbarge  a  defendant 
from  custody  because  the  proceedings  for  his  commitment  are  informal  merely. 

Q»<re,  whether  he  can  do  so,  in  case  of  commitment  for  an  alleged  contempt  by  a 
superior  court,  for  the  rtoson  that,  in  his  judgment,  the  offence  charged  was  uot  a 
contempt. 

The  revised  statutes  have  not  taken  away  from  courts  of  record  their  common  law 
power  of  committing  for  contempts  by  ruU  merely,  without  other  process. 

Though  conceded,  that,  at  common  law,  an  inferior  court  cannot  commit  without 
a  regular  warrant 

The  statute  provision  as  to  a  precept  against  one  disobeying  an  order  to  pay  costs, 
was  designed  to  furnish  a  mode  of  proceeding  less  circuitous  than  that  of  the 
common  law ;  and  either  mode  may  be  adopted  at  the  election  of  the  party. 

The  term  proceto,  as  used  'm  2  R.  S,  444,  §  25,  mcludes  a  rule  or  order  of  com- 
mitment. 

I'he  legal  signification  of  this  term  generally,  discussed  and  illustrated. 

Semble,  had  there  been  in  this  case  no  actual  entry  of  the  proceedings  prior  to  the 
defendant's  arrest,  the  imprisonment  would  have  been  lawful,  and  the  entry  might 
have  been  made  afterwards. 

On  certiorari  to  a  commissioner  of  the  county  of  Erie. 

On  the  10th  of  January,  1839,  this  court  granted  the  follow- 
i)ig  nile  or  rules ;  a  memorandiun  of  which  was  entered  in  the 
clerk's  minutes,  as  follows : 

-  The  People,  ex  relat  Ebenezer  Johnsotij 

V. 

Thomas  J.  Nevins. ^ 

On  filing  inter- 
logatories  and  the  defendant's  answer  thereto,  and  on  mo- 
lion  of  Mr.  Taber,  of  counsel  for  the  relator,  and  after 
hearing  counsel  opposed,  it  is  ordered,  that  it  be  referred 
to  the  clerk  of  this  court  at  Albany,  forthwith  to  tax  and 
assess  the  amount  of  the  costs  and  expenses  of  the  pro- 
ceedings of  the  relator  in  this  matter,  and  of  the  amount 
directed   to   l>e   paid  by   the   defendant  under  the    order    0/ 
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Ihis  court,  a  copy  of  which  is  annexed  to  the  interrogatories  in 
tliis  cause.  And,  on  filing  the  report  of  said  taxation  and  assess- 
ment, this  court  ordered  and  adjudged,  that  a  fine  be,  and  liere- 
by  is  imposed  upon  the  said  Thomas  J.  Nevins,  to  the  amount 
of  the  sum  reported  by  the  said  clerk  as  aforesaid,  to  indemnify 
the  said  relator,  to  whom  the  same  is  hereby  ordered  to  be  paid ; 
and  that  the  said  Thomas  J.  Nevins  be  committed  to  the  custody 
uf  the  sheriff  of  thz  county  of  Erie,  until  the  sum  above  mention- 
ed, and  the  costs  and  expenses  of  the  said  commitment  be  paid." 

On  the  next  day,  the  clerk  reported  thus : 

*•  The  People,  ex  rel,  Ebenezer  Johnson, 

V. 

Thomas  J.  Nevins. 

I,  John  Keyes  Paige, 
clerk  of  the  suprenie  court  at  Albany,  to  whom  it  was  referred, 
by  rule  of  this  court  of  the  10th  instant,  to  assess  the  amount 
directed  to  be  paid  by  the  defendant  to  relator,  by  rule  of  this 
court  granted  on  the  4th  day  of  October  last,  and  to  file  his  re- 
port, (fee,  do  report — it  appears  that  on  the  30th  day  of  October, 
1839,  the  said  Thomas  J.  Nevins,  a^  attorney  for  John  I.  Pay 
against  James  Hollister,  received  for  damages  in  said  suit  the 
sum  of  $700,53;  the  said  claim  had  been  duly  assigned  to  re- 
lator ;  that  it  fiirther  appears,  that  the  costs  of  proceedings  in 
this  matter  up  to  the  time  of  issuing  the  attachment,  and  al- 
lowed by  this  court,  amount  to  $37,72 ;  and  that  I  have  this 
dt/  taxed  the  costs  of  relator,  which  have  accrued  upon  the 
execution  and  return  of  attachment,  at  the  sum  of  $109,08. 
I  further  report,  that  I  do  allow  the  said  sum  received  for 

damages, $700,53 

Interest  on  same  from  4th  day  of  October,  1838,  to  this 
day,  being  3  months  7  days,  lieing  the  time  the  order 

to  pay  was  granted, 13.29 

The  costs  on  previous  motions, 37,72 

Costs  on  return  of  attachment  taxed  by  me, 109,08 

Total .-$860,60 


ALBANY,  JANUARY,  1841.  16? 


The  IV>plc  V.  Ncvin& 


I  do  therefore  report  the  whole  amount  this  day,  at  the  sum 
of  eight  hundred  and  sixty  dollars  and  sixty  cents. 

Jno.  Keyes  Paige,  Clk." 

On  this  report  being  filed,  January  11th,  1839,  and  the  above 
riles  and  report  being  certified  by  the  clerk,  with  this  caption — 
«*  In  Supreme  Court,  10th  January,  1839" — under  his  hand,  and 
delivered  to  the  sheriff  of  Erie,  he,  the  sheriff,  arrested  Kev- 
ins, Januiury  Uth,  in  a  public  street  in  Albany,  and  commit- 
ted him  to  the  jail  of  Erie  county.  Thence  he  was  brought 
before  a  commissioner  of  that  county  on  habects  corpus ;  to 
which  the  sheriff  returned  the  above  mentioned  certified  copies 
hs  his  authority. 

The  commissioner  made  an  order  discharging  Nevins  from 
custody ;  to  reverse  which  order,  the  relator  sued  out  a  ccrtuh 
raf%  to  which  the  commissioner  returned  the  above  proceed- 
ings  before  hinnu 

A.  TabcTy  for  the  relator. 

M.  T.  Reynolds^  contra. 

By  the  Courty  Cowen,  J.  The  counsel  for  the  defendant 
justifies  his  discharge,  not  because  this  court  had  not  ju- 
risdiction in  fact,  but  because  it  did  not  appear  on  the  pa- 
pers in  the  hands  of  the  sheriff  that  it  had  been  duly  exer- 
cised ;  in  short,  because  the  authority  or  warrant  to  ar- 
rest and  commit  was  formally  defective.  The  objections 
are,  firsts  that  the  defendant,  being  out  of  court,  could 
not  be  arrested  without  writ;  or,  if  he  could  be  aiTest- 
ed  by  rtde^  this  was  defective  in  not  reciting  and  show- 
ing jurisdiction :  and  second^  that  the  mie  was  irregu- 
lar on  its  face,  in  not  being  for  a  sum  certain,  nor  show- 
ing a  demand  of  the  money  previous  to  the  conviction. 
The  objections  as  to  jurisdiction  of  the  person,  and  regular- 
ity, are  all  answerable  by  general  arguments  showing  that 
Mill   must    be   intended ;    though    I   think    that   both   suffi- 
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ciently  appear  on  the  return.  Whether  we  liave  the  power 
to  commit  by  rule,  depends  on  the  inquiry,  whether  we  had  it 
nt  the  common  law,  and  whether  it  is  left  to  us  by  the  revised 
statutes. 

The  rule  in  this  case  was,  in  substance,  that  the  delendant 
Nevins  be  committed  to  the  custody  of  the  sheriff  of  Erie,  till 
he  paid  a  fine  of  $860,60,  imposed  upon  him  by  that  rule. 
The  sum  for  the  non-payment  of  which  a  man  is  committed 
for  contempt,  should  no  doubt  be  specified  by  the  rule,  but  tliat 
may  be  either  directly,  or  by  reference  to  a  procieeding  taken 
to  ascertain  the  amount  through  the  proper  officer,  whose  re- 
port, on  its  being  filed  and  confirmed,  or  not  objected  to,  be- 
comes the  act  of  the  court,  and  is  then  to  be  read  as  part  of  me 
rule.  Id  certum  est  quod  cerium  reddi  potest.  Here  was  a 
return  by  the  sheriff  of  the  commitment  and  cause,  which  was 
plain  enough  ;  and  even  more  full  and  certain  than  appears  on 
common  process,  such  as  a  capias.  The  least  liberality  of  in- 
tendment by  the  commissioner,  would  have  made  the  case 
equivalent  to  a  full  recital  of  all  the  proceedings.  In  Rex  v. 
Bethel,  (5  Mod,  19,  23,)  the  court  of  king's  bench  were  asked, 

* 

on  habeas  corpus,  to  constme  a  return  of  the  sheriff  very 
strictly ;  but  they  would  not.  They  read  it  liberally,  and 
intended  much,  to  make  the  commitment,  which  appeared 
to  be  on  a  short  order,  good.  Eyre,  J.  said :  "  It  might 
rid  all  the  jails  in  the  kingdom,  if  the  jailor's  return  should 
be  taken  so  strictly."  We  shall  see  hereafter  that  the  pro- 
ceedings of  all  courts  of  record,  in  ceses  of  commitment 
for  contempt,  stand  on  the  same  footing,  in  this  respect, 
as  commitments  of  the  English  house  of  commons.  Of 
these,  a  learned  judge  has  lately  said,  if  it  appear  tliat  the 
case  adjudicated  upon,  may  be  one  of  privilegfe  or  contempt, 
it  must  be  presumed  that  it  was  so.  {Coleridge,  J.  in  Stock- 
dale  V.  Hansard,  9  Adolph,  ^  Ellis,  1 ;  36  Engl,  Com,.  Law 
R.  122,  S,  C.) 

That  this  court  had  jimsdiction  of  the  |)erson  must  Iw 
intended.  Among  the  requisites  for  acquiring  that  jiu-is- 
diction,   in   a    proceeding  for  contempt,   is  the   presence  of 
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Ihe  defendant  in  court,  either  voluntarii^,  or  by  corripiilsioii 
under  process  of  attachment.  On  his  thus  appearing,  this 
court  has  the  power  to  fine,  and  to  imprison  till  the  fine  be 
paid.  That  is  ordinarily  done  on  the  defendant's  answei 
to  interrogttiories  and  other  proofs  touching  the  matter  in 
question.  But  it  is  not  necessary  to  the  validity  of  the  rule, 
that  all  these  things  should  be  recited  on  its  face.  Such 
a  thing  is  never  thought  of.  The  rule  is  commonly  very 
brief;  and  if  it  be  such  as  this  court  is  authorized  to  make 
under  any  given  concourse  of  circumstances,  all  jurisdictional 
steps  and  matters  of  regularity  are  to  be  presumed.  If  there 
be  any  defect  in  the  latter  respect,  the  only  course  is  t^* 
raise  the  question  by  motion.  When  the  proceeding  ot  a 
court  of  general  jurisdiction  is  drawn  in  question  collaterally, 
before  an  inferior  oflScer,  he  has  no  power  to  examine  wheth- 
er the  steps  which  were  necessary  to  warrant  it  have  been 
regular.  A  contrary  doctrine  would  turn  a  habeas  corpus 
into  a  writ  of  error  to  revise  the  proceedings  of  the  various 
courts  of  record.  We  have  of  late,  in  several  instances,  re- 
fused to  interfere  on  such  grounds  with  the  proceedings 
of  courts  of  common  pleas,  even  on  writ  of  error.  Hart  v. 
Seixasj  (21  Wendell,  40,  45,)  is  one  instance,  {and  vide  id, 
o7j  note.)  In  the  course  of  our  researches  we  found  that 
even  in  respect  to  inferior  jurisdictions,  the  same  principles 
prevailed  to  a  very  considerable  extent.  On  certiorari  to 
remove  a  summary  conviction  before  a  mfi|istrate,  though 
a  criminal  case,  the  suf)erior  court  will  intend  that  he  had 
Acquired  jurisdiction  by  the  proper  notice,  or  other  form  adapt- 
ed to  the  nature  of  the  case.  {Id.  47,  and  cases  there  cited,) 
A  fortiori,  where  the  court,  whose  proceeding  is  in  ques- 
tion, has  general  jurisdiction,  not  only  of  the  person  atid 
subject  matter,  but  territorially  throughout  the  state.  In  thM 
King^  v.  Bethel,  (5  Mod,  19,)  before  cited,  the  prisoner  wa? 
committed  on  an  order  that  he  should  remain  in  custody — 
not  that  he  shotdd  be  comfnitted — and  all  the  judges  agrced 
that,  tliough  the  order  was  error eous,  in  not  directly  say- 
ine,    "let  him  be   committed ;^^  yet,    it  should  be  intended 
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that  lie  was  already  in  custody,  and  then  the  words  "let  him 
remain,"  were  equivalent  to  a  commitTnent,    Even  Flolt,  the 
strictest  judge  in  the  world  on  such  jurisdictional  matters,  con 
cm  red  clearly  in  this;  and  the  court  declined  interferincr  on 
habeas  corpus. 

Take,  for  instance,  the  little  slip  called  a  bail-piece,  on  whirh 
a  man  may  be  arrested,  and,  under  a  short  committitur  en- 
dorsed by  a  judge,  incarcerated  either  before  or  after  judgment, 
at  the  pleasure  of  his  manucaptors.  Would  a  commissioner 
have  f)ower,  on  a  sheriff  returning  these  upon  a  habeas  corpvs, 
to  look  behind  them,  and  inquire  whether  the  court  in  which 
the  bail-piece  was  taken  had  acquired  jurisdiction,  or  proceed- 
ed regularly  ?  This  will  not  be  pretended.  If  there  should  be 
any  thing  so  irregular  that  the  arrest  and  commitment  were 
unwarranted,  the  course  of  every  intelligent  lawyer  would  be 
an  application  to  the  court.  Who  ever  thought  it  necessary 
that  jurisdictional  steps  should  appear  on  such  a  piece  of  pa- 
per? And  yet,  it  is  the  most  authoritative  warrant  for  an  arrest 
and  commitment,  of  any  instrument  known  to  the  law. 

I  need  scarcely  say  that  a  nile  of  court  convicting,  fining 
and  ordering  an  imprisonment  for  a  contempt,  is  a  proceeding 
of  much  more  frequent  occurrence ;  and  even  less  open  to  ques- 
tion.  This  was  admitted  on  the  argument,  provided  the  pri- 
soner be  in  court.  ( Wi/attj  140.  Et  parte  Whitchurch^  1 
Atk.  57.)  I  presume  it  will  liardly  be  contended  that  this 
commissioner  \l0d  the  power  to  inquire  whether  Nevins  was 
physically  in  court  when  he  was  convicted,  fle  might  have 
been  so ;  and  if  that  were  necessary,  it  was  the  duty  of  the 
commissioner  to  intend  that  he  was  there.  But  that  was  not 
necessary.  The  process  to  bring  the  party  before  the  court 
is  attachment.  (4  BL  Comm.  287.)  An  arrest  under  this 
process  confers  jurisdiction,  which  continues  while  his  case 
is  in  a  course  of  examination,  he  being  either  actually  in  court, 
or  ordered  to  stand  committed,  or  let  out  on  bail.  (4  BL 
Conwi,  287.)  The  bare  endorsement  of  an  appearance  on 
some  kinds  of  mesne  process,  brings  and  continues  a  defendant 
ui  court ;  and  so  the  return  of  a  sheriff  of  cepi  corpus^  foJ- 
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lowed  by  special  bail.  Under  a  non-bailable  attachment,  it 
b  the  business  of  the  sheriff  to  hold  the  defe'idant  in  custody 
till  he  is  discharged  in  due  and  ordinary  course  of  law,  bring- 
ing him  before  the  court  on  the  return  of  the  writ.  The  de- 
fondant  is  sometimes,  in  such  case,  an  attorney,  who,  as  in  the 
justaut  before  us,  is  proceeded  against  for  neglect  to  pay  over 
moneys  collected  for  his  client.  His  name  is  on  the  roll,  and 
80  long  as  it  is  there,  he  is  legally  and  customarily  denomi- 
nated a  gent'eman ;  and  because  a  confiding  sheriff  happens 
t>  treat  him  as  such,  by  allowing  him  to  go  into  the  street, 
drte9  it  follow  that  this  shall  oust  the  court  of  its  jurisdiction  ? 
If  that  be  so,  there  is  a  good  deal  of  difficulty  to  see  how  any 
court  can  sustain  its  jurisdiction  through  the  course  of  a  pro- 
tracted examination.  Should  it  adjourn  to  another  day,  the 
prisoner  must,  in  the  meantime,  be  personally  removed  from 
its  presence,  and  peradventure  be  part  of  the  time  in  the  street. 
This  would  be  fatal  to  jurisdiction,  should  he  refuse,  volun- 
tarily, to  return  !  The  difficulty  could  hardly  be  obviated  by 
ordering  the  prisoner  into  close  custody  with  the  sheriff, 
or  into  the  Jul  of  the  immediate  county.  And  surely,  on  the 
principle  in  question,  our  right  to  imprison  on  a  bail  piece 
would  be  absolutely  subverted.  Yet  it  has  been  suppos- 
ed to  continue,  even  though  the  defendant  depart  from  the 
state. 

Again :  attorne3rs,  counsel  and  other  officers  of  the  court, 
are,  in  fiction  and  judgment  of  law,  always  deemed,  not  only 
liko  a  man  out  on  bail,  to  be  within  the  jurisdiction  of  the 
court,  but,  during  term,  present  in  court ;  and  they  are  so  ex- 
pressly treated  in  pleading.  (1  TidcTs  Pr.  77,  Am,  ed.  of  1807. 
2  Chit,  Plead,  29,  Am,  ed,  1828.)  They  are  always,  in  term 
time,  as  much  within  the  jurisdiction  of  the  courts  in  which 
they  are  licensed,  as  a  prisoner  in  custody  of  tlie  sheriff  or 
mars.ial.  {Vid.  6  John.  R,  478.)  No  process  therefore  against 
<»itlier  is,  perhaps,  in  strictness  necessary  to  bring  them  into 
court.  That  a  man  is  an  attorney,  is  a  fact  of  which  judicial 
notice  may  and  should  be  taken,  not  only  by  the  court,  but  by 
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f>heriffs  and  commissioners  when  he  is  brought  before  them 
ou  habeas  corpus.  That  a  rule  peremptory  may  be  made 
against  him  to  pay  such  sum  as  shall  be  taxed  by  the  clerk, 
even  before  attachment,  is  shown  by  an  instance  in  Hand  s 
rjles.  The  rule  was,  "That  the  said  Mr.  A.  B.  (the  attor- 
ney) do  forthwith  pay,  &c.  the  costs,  ice.  [in  the  cause] 
to  be  taxed  by  Mr.  Benton;  and  it  is  referred  to  Mr.  Ben- 
ton to  tax,  &c.  [the  costs  of  the  motion,]  which  costs,  when 
taxed,  shall  also  be  paid,"  &c.  Mr.  Hand  says,  the  course 
is  first  to  make  a  rule  to  answer  the  complaint;  and  after- 
wards sucA  uUimate  rule  thereon  as  the  justice  of  the  case 
fnay  require.  HandPs  Rules^  125  to  127.)  I  mention  this 
also  to  show  that,  in  practice,  a  rule  is  deemed  sufficiently 
certain  in  the  sum  to  be  paid,  where  it  refers  to  it  as  yet 
to  be  ascertained  by  tlie  clerk.  It  cannot  be  denied  that 
we  might  have  ordered  Mr.  Nevins  to  be  committed  till 
he  should  pay  a  certain  sum,  for  instance  $1000,  he  to 
be  discharged  on  paying  a  less  sum  to  be  ascertained  by  the 
clerk.  But  it  is  objected,  that  we  made*the  amount  depend  on 
a  report  subsequent.  Any  substantial  diflFerence  is  not  per- 
ceived, however.  In  either  case  the  committing  officer  must 
te  furnished  with  a  copy  of  the  report,  to  show  on  what  terms 
he  may  allow  the  prisoner  to  go  at  large.  In  the  case  at  bar, 
were  we  to  lay  aside  all  intendment,  and  take  the  rule  strictly, 
it  shows  that  the  defendant  had  answered  interrogatories,  was 
heard  by  counsel,  whereupon  the  reference  was  made,  on  filing 
the  report  upon  which  the  amount  of  the  fine  was  fixed,  and 
the  defendant  ordered  to  pay  accordingly  or  in  default  to  be 
committed  to  the  sheritF.  It  seems  a  forced  and  unnatural  con- 
struction, to  suppose  that  he  was  not  all  the  time,  during  wliict 
these  proceedings  and  orders  were  passing,  actually  within  the 
jiu*isdiction  of  the  court,  receiving  its  directions  in  person  or 
t>irough  his  counsel,  according  to  the  usual  course  when  n 
man  is  brought  in  on  attachment.  Blackstone  says,  that 
when  thus  brought  in,  he  mixst  either  stand  commiltcjd,  or 
put  in  bail,  in  order  to  answei  upon  oath  such  interrogator 
rirs  as  shall  be  administered  to  him.    (4  Black.  Comm,  287.) 
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And  we  have  the  authority  of  no  less  a  man  than  Lord 
Ilardwicke  for  saying,  that  when  an  order  to  stand  commit- 
ted is  pronounced  after  actual  sentence  for  a  contempt,  against 
one  in  court,  he  is  instantly  a  prisoner,  and  the  warden 
may  take  him  away  to  jail  directly.  ( WhitchitrclCs  case,  1 
Atk.  57.)  Clearly,  if  he  escape  into  the  street,  the  sheriff  mi»y 
pursue  him.  In  WhitchurMs  case,  it  was  held  he  might  take 
liim  on  Sunday,  because  his  going  out  of  court  was  an  es- 
cape ;  and  the  arrest  was  not  original,  but  a  mere  continua 
tion  of  the  former  imprisonment.  In  the  case  before  us,  the 
inan  is  told,  "You  must  pay  the  sum  due  with  costs  to 
be  ascertained,  or  your  imprisonment  must  be  continued." 
In  other  words,  "  we  cannot  discharge  you  till  that  act 
of  justice  is  done."  The  course  pursued  seems  to  have 
been  governed  by  the  2  R,  S.  443,  2d  ed,  §  21,  which  requires, 
that  "a  fine  shall  be  imposed  sufficient  to  indemnify  such 
party  [the  party  injured]  and  to  satisfy  his  costs  and  ex- 
penses, which  shall  be  paid  over  to  him  on  the  order  of  the 
court."  These  were  directed  to  be  ascertained  accordingly  by 
the  proper  officer,  and  to  be  paid,  and  that  the  defendant  be 
committed  till  they  were  so  paid.  He  might  have  been  detain- 
ed,  no  doubt,  by  a  remand  on  the  attachment,  till  the  report 
came  in,  and  even  till  the  next  term ;  but  the  more  speedy, 
and  therefore  the  more  beneficial  course,  was  taken  for  him, 
by  ascertaining  forthwith  the  amount.  No7i  constat  but  he 
preferred  this  course  himself,  and  even  suggested  it.  And  it 
IS  enough,  so  far  as  the  validity  of  the  rule  is  concerned,  to  see 
inat  this  court  had  power  to  make  the  rule.  The  authorilifs 
are  express,  that  at  common  law  it  need  not  contain  any  recital 
of  the  proceedings,  nor  indeed  set  forth  any  specific  ground  of 
commitment,  (vid.  the  form  in  Rex  v.  Beardmore,  2  Burr, 
792,  797,)  though  the  revised  statutes  certainly  do  require  that 
tlie  ground  should  appear. 

The  common  law  of  the  case,  was  considered  and  laid 
down  in  Regina  v.  Paty,  (2  Ld.  Raym.  1105,)  as  long 
ago  as  the  reign  of  dueen  Anne,  and  has  since  been  fol- 
lowed   by   the    English    courts.      There    the    king's    bench 
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were  called  on  to  discharge  Paty  on  habeas  corpusj  because  li# 
had  been  illegally  committed  by  the  house  of  commons. 
And  various  exceptions  of  form  were  taken  to  the  speaker's 
warrant ;  such  as  that  it  did  not  allege  a  sufficient  cause, 
and  was  not  under  seal,  &c.  Gould,  J.,  said,  liad  tlie  com- 
mitment been  by  an  inferior  court,  it  would  have  been  had, 
because  it  did  not  show  a  sufficient  cause.  But  the  commons, 
being  a  superior  court,  it  was  not  reversible  for  form. 
Powys,  J.,  said,  commitments  by  a  court  need  not  be  under 
hand  and  seal.  He  adds,  '^if  all  commitments  for  con- 
tempt, even  those  by  this  court,  should  come  to  be  scanned, 
they  would  not  hold  water.  Our  warrants  are  short,  as  for  a 
contempt,  or  a  contempt  in  such  a  cause.  The  house  of  com- 
mons is  a  great  court ;  and  all  things  done  by  them,  are  to  be 
intended  to  be  rite  izcta;  and  the  matter  need  not  be  so 
specially  recited  in  their  warrants  ;  by  the  same  reason  as  we 
commit  people  by  a  rule  of  court  of  two  lines ;  and  such 
commitments  are  held  good,  beca^ise  it  is  to  be  i^ttended  thai 
we  understand  what  we  do.^^  Powell,  J.,  mentions  the  case 
even  of  an  inferior  court,  the  ecclesiastical,  and  says,  if  ihey 
should  imprison  for  a  supposed  oifence  which  the  king's 
bench  had  adjudged  not  to  be  so ;  yet  habeas  corpus  would 
not  lie  for  the  error,  inasmuch  as  the  court  had  power  to 
decide  what  was  an  offence  under  the  ecclesiastical  law. 
And  see  per  Rolle,  J.,  Anon.,  {Styles,  129,)  /S.  P.,  as  to  dis- 
charging by  habeas  corpus  on  the  ground  that  the  court 
of  admiralty,  or  a  court  of  equity,  had  not  jurisdiction. 
Powell,  J.,  adds,  in  the  case  quoted  from  Lord  Raymond,  lliat 
the  parliament  being  a  superior  court  to  the  king's  bench, 
must  be  the  only  and  final  judges  of  the  privileges,  order  or 
custom  of  parliament.  But  if  the  king's  bench  should  dis- 
charge porsof)s  on  habeas  corpus,  committed  for  breach  of 
privilege,  that  would  be  to  judge  of  what  belonged  peculiarly 
to  another  and  a  superior  court  He  cites  Lord  Shaftesbury's 
case;  and  denies  that  the  king's  bench  had  any  jurisdiotiou 
to  examine  a  commitment  by  the  house  of  commons.  All 
llie   judges   of   England,   except    Holt,    concurred    thai    the 
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'8  bench  could  not  interfere ;  for  Holl  himself  says  there 
had  been  a  conference.  The  same  question  Ctime  again  to  bij 
considered  in  The  Mayor  of  LondorCs  case,  (3  Wils,  188 ;) 
and  it  was  agreed  by  the  C.  P.,  that  in  cases  of  commitments 
for  contempt  by  the  lords  or  commons,  or  by  any  other  court 
of  general  jurisdiction,  no  other  court  had  power  to  interfere 
and  relieve  by  habeas  corpus,  or  in  n  iy  other  way,  because 
there  was  no  appeal.  De  Grey,  Ch.  J.,  said,  "In  case  of  a 
commitment  by  this  court,  or  the  king's  bench,  there  is  no  tip* 
peal."  B!ackstone,  J.,  said,  "The  sole  adjudication  of  con- 
tempts and  the  punishment  thereof  in  any  manner,  belongs  ex- 
clusively and  without  interfering,  to  each  respective  court  f 
i.  e.  the  superior  courts.  He  adds,  "infinite  confusion  and 
disorder  would  follow,  if  courts  could,  by  writs  of  habeas  cor- 
pus, examine  and  determine  the  contempts  of  others." 

I  certainly  do  not,  at  this  day,  claim  the  utmost  latitude 
illowed  by  these  cases.  I  will  not  say  that  no  cause  need 
6e  assiorned  in  the  commitment.  But  where  a  cause  is  as- 
si^ed  in  substance,  even  if  it  be  without  technical  words,  I 
Jo  deny,  on  the  authority  of  these  cases,  that,  for  a  mere  de- 
fect of  form,  the  commissioner  has  any  power  whatever  to 
interfere.  He  has  no  jurisdiction  to  say  whether  the  form, 
were  proper  or  not.  The  commissioner,  in  this  case,  saw 
that  Nevins  had,  by  this  court,  been  ordered  to  jail  for  not 
paying  the  money.  And  he  was  bound  to  know  that  he  had 
no  jurisdiction. 

A  mere  defect  of  form  would  be  no  cause  even  for  us  to 
discharge  on  motion.  Such  defects  in  process  are  always 
amended  in  civil  proceedings  to  collect  moneys,  whenever 
an  application  is  made  for  a  rule  to  amend.  In  the  Lord 
Mayor's  case,  Blackstone,  J.  said :  "  It  would  occasion  the 
utmost  confusion,-  if  every  court  of  this  hall  should  have 
the  power  to  examine  the  commitments  of  the  other  courts 
of  the  hall,  for  contempts ;  so  that  the  judgment  and  com- 
niitment  of  each  respective  court,  as  to  contempts,  must  be 
final  end  without  control.  It  is  a  confidence  that  may, 
with  perfect   safety  and   security,   be   reposed  in   the  judfjcj 
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and  houses  of  parliament."    {Vide  Plattj  senator^  in  Yates 
V.  Lansings  9  John,  R.  421 ;  and  Gist  v.  Bowman.  2  /Jay, 

182.) 

It  was  insisted  at  the  bar,  that  here  was  no  conviction 
of  a  contempt  by  Nevins,  specified  in  the  rule.  If  disobe- 
dience to  an  order  of  this  court  be  a  contempt,  then  here 
is  one  plainly  expressed.  The  rule  mentions  a  previous 
order  to  pay,  which  had  not  been  complied  with.  It  is,  as 
said  before,  the  very  case  of  contempt  mentioned  in  2  J?. 
S.  443,  §  21.  The  discharge  was,  at  the  utmost,  founded 
on  a  pretence  that  the  proceedings  wanted  form.  I  derire 
not  to  be  misunderstood.  I  admit  that,  in  respect  to  fie 
naked  right  of  a  commissioner  to  revise  the  question  of  i  u- 
risdiction,  the  English  doctrine  may  be  considered  as  sligl  t- 
ly  qualified  by  Yates  v.  The  People,  (6  John.  if.  337.) 
There,  on  its  appearing  positively  by  the  return  .to  a  habeas 
corptis,  that  chancery  had  convicted  as  for  a  contempt, 
when,  as  the  commissioner  thought,  there  had  been  none, 
he  was  allowed  to  overrule  the  court,  and  discharge  the 
prisoner.  Probably,  the  revised  statutes  mean  to  follow  that 
ease,  by  giving  a  similar  power  in  respect  to  these  convic- 
tions by  all  courts,  courts  even  of  general  jurisdiction.  It 
is  not  necessary  for  me  to  deny  that  they  do.  It  is  proper 
that  I  should,  in  the  first  place,  examine  some  statutory  ob- 
jections of  a  different  sort,  which  have  been  urged  against 
this  conviction ;  leaving  it  to  stand,  that  on  return  to  a 
habeas  corjrus,  showing  we  had  raised  a  new  case  of  con- 
tempt, warranted  neither  by  precedent,  principle,  nor  stat- 
ute, the  commissioner  might  pronounce  our  order  to  be  a 
nullity. 

I  infer  from  the  course  of  the  argument  in  behalf  of  Mr. 
Nevins,  that  the  commissioner  was  governed  mainly  by 
supposing  that  this  was  a  commitment  without  process. 
We  were  told  loudly  that  we  Iiad  violated  the  revised  stat- 
utes, in  committing  by  rule  and  not  by  writ.  Perhaps, 
if  the  statute  has  unequivocally  ousted  us  of  all  authority 
to  commit  by  n^/e,  we  must  then,  qtioad  hoc^  be  considered 
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4  umtx  of  inferior  jurisdiction,  which,  it  is  conceded,  has  no 
power  tij  <x)mniit,  even  for  a  contempt,  without  a  regular  war- 
mnt  in  writing.  {Mayhew  v.  Locke^  2  Marsh,  377.  7 
Taunt.  03,  S.  C.)  But  we  have  already  seen  that,  at  com- 
mon law,  courts  of  record  might  commit  by  rule.  And  in 
llie  case  last  cited,  it  was  agreed  that  the  chief  justice  might 
commit  a  man  by  mere  oral  direction  to  the  marshal ;  and 
this  for  a  general  cause,  e.  g.  to  answer  whatever  might  be 
objected  against  him.  {Throgmorton  v.  Allen^  2  Hollas 
Abr.  Trespass,  (C)  p.  558.)  On  the  latter  case  being  cited, 
in  Mayhew  v.  Locke^  Gibbs,  C.  J.  remarked  according  to  Mar- 
shairs  report — **  Was  that  a  commitment  by  the  chief  justice 
in  court,  or  out  of  it?  But  I  should  think  the  latter ;  because, 
if  it  liad  been  in  coiurt,  it  would  have  been  recorded  by  the 
officer  immediately;  and  there  could  have  been  no  doubt 
about  it."  In  1  Bum^s  Just.  604,  {22d  ed.,  tit.  Commitment^ 
i  3.)  after  saying  that  a  justice's  warrant  should  be  written, 
&c.,  in  a  certain  form,  and  sealed,  it  is  added,  "But  this 
must  not  be  intended  of  a  commitment  by  the  sessions  or 
other  court  of  record  ;  for  there,  the  record  itself  or  the  me* 
morial  thereof,  which  may  at  any  time  be  entered  of  re- 
cordj  is  sufficient  without  any  warrant  under  seal."  But  we 
are  reminded  of  what  was  said  by  Clinton,  senator,  in  Yates 
V.  The  PeoplCy  (6  John.  R.  513,)  viz.,  that  "  wherever  a  man 
is  deprived  of  his  personal  liberty,  our  law  seems  to  re- 
quire the  solemnity  of  a  writ  or  warrant,"  citing  Furlong  v. 
Bray,  2  Keb.  711,  2  Saund.  182,  and  1  Mod.  272.  Such  a 
restriction  would  take  away  the  power  of  special  bail,  tho 
power  to  arrest  on  suspicion,  the  power  of  watchmen,  the 
power  to  arrest  a  man  for  disturbing  a  court,  or  to  arrest 
on  open  rioter  or  disturber  of  the  peace ;  even  a  man  attempt- 
ing to  rob  or  i  lurder,  or  a  mad  man  scattering  fire-brands. 
The  learned  senator  admitted  the  distinction  to  be  quite  un- 
important; and  when  the  case  came  up  in  another  shape, 
( Yatpji  V.  Lansing,  9  John.  if.  416,)  Piatt,  senator,  (aftenvards 
Blr.  Justice  Piatt,)  denied  the  position,  saying  expressly  that 
oourts  of  record  may  commit  by  order  or  by  writ.     What 
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ever  can  be  made  of  Purlojig  v.  Bray,  against  the  powe:  ever 
of  the  court  of  chancery  to  imprison  without  writ,  it  was,  in 
truth,  expressly  adjudged  by  the  K.  B.  so  long  ago  as  tiie  39 
Eliz,  that  chancery  may  imprison  by  order,  without  writ,  on 
conviction  for  a  contempt  ( Taylor  et  Beale,  2  Boll.  Air,  559, 
tide,  Impriso?imcnt  justifiable  by  officers,  (/?.)  jd,  3.)  Lord 
Hale  says,  "  the  power  of  a  justice  of  the  peace,  differs  from  the 
power  of  a  court ;  for  the  court  of  kitig^s  bench  may  commit 
by  order,  and  so  may  the  court  of  sessions  of  the  peace,  be- 
cause there  is  or  ought  to  be  a  record  of  tlie  commitment." 
Tlie  power  at  common  law,  therefore,  cannot  be  questioned. 
The  dictum  of  Mr.  Clinton,  was  a  mere  semble,  founded 
on  a  case  which  had  been  contradicted  by  ttie  whole  cur- 
rent of  authority  and  practice,  both  before  and  since  it  was 
decided. 

We  now  come  to  the  revised  statutes,  which  have  in  no 
instance  required  courts  to  pursue  a  different  practice  from 
the  common  law,  at  least,  not  in  the  institution  and  pursuit 
of  the  prosecution  to  conviction.  I  speak  particularly  of 
proceedings  like  those  now  in  question,  for  a  contempt  to 
enforce  civil  remedies  and  protect  the  rights  of  parties  in 
civil  actions.  (2  B.  S.  440,  2d  ed,)  The  provisions  as  to 
preliminary  proceedings  are  not  materially  different  in  respect 
to  criminal  contempts.  (Id.  207,  8.)  Contempts  in  presence 
of  the  courts,  are  made  subjects  of  conviction  without  previ- 
ous process,  and  all  other  contempts  may  be  pursued  as  at 
common  law :  that  is,  by  rule  to  show  cause,  followed  by 
attachment,  or  by  attachment  absolute  in  the  first  instance. 
{Id.  441,  §  2,  3,  5.)  These  three  sections  furnish  tlie  gen- 
eral rule,  and  the  intermediate  fourth  section  forms  no  excep- 
tion. That  relates  to  the  more  ordinary  case  of  a  rule  t:  pay 
costs,  either  on  granting  or  refusing  a  motion,  or  ttie  costs 
or  other  sum  of  money  on  a  rule  to  show  cause,  or  (n  at- 
tachment. It  gives  the  courts  more  power,  in  the  o/dina- 
ry  case,  and  in  the  case  of  a  rule  to  show  cause,  thai,  was 
usually  exercised  l>efore.  They  commonly  required  an  af 
tidavit  of   denand   and    non-payment,   which   was  followed 
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bf  an  lUtachment  and  interrogatories.  These  last,  the  4tb 
sociion  deemed  a  useless  circuity ;  and,  therefore,  it  gives  an 
execution  forthwith,  which  it  calls  a  precept.  The  statute 
no  where  forbids  tlie  court  to  proceed  in  the  former  com- 
mon law  mode ;  but  merely  provides,  that  it  mai/  commii 
ill  a  particular  form  short  of  that  We  are  told  that,  in 
27*e  People^  ex  reL  Loveii,  v.  Rogers,  (2  Paige,  103,)  the 
learned  chancellor  granted  a  precept  in  a  case  like  the  pre^ 
eut,  even  after  conviction  on  attachment  and  suiswer  to  inter- 
rogatories. The  necessity  of  such  a  step  was  not,  however, 
debated.  I'he  precept  would  not  vitiate  the  order  to  com- 
mit, and  was  cert;iinly  well  enough  in  practice,  for  more 
abundant  caution.  We  are  put  to  inquire,  whether  the  stat- 
ute has  taken  away  the  power  to  act  without  it.  With  re- 
gard to  the  form  of  conviction,  as  whether  by  rule  or  not,  the 
statute  has  no  way  interposed,  nor  pretended  to  interpose; 
Uiough  it  certainly  has  in  respect  to  the  cofnmitmeni,  both  in 
criminal  and  civil  cases.  In  criminal  cases,  it  provides,  that 
the  order  or  warrant  of  commitment  shall  specify  the  particu- 
lar circumstances  of  the  offence.  {Id,  208,  §  13.)  In  civil 
cases,  it  is  made  conformable  to  the  object  of  the  proceeding. 
If  it  be  to  enforce  the  performance  of  a  duty,  the  statute  says, 
that  the  order  and  process  of  commitment  shall  specify  the  act 
or  duty  to  be  performed.  {Id,  444,  i  24.)  In  other  cases,  the 
order  and  process  of  commitment  shall  specify  the  duration 
of  the  imprisonment  {i  25.)  In  the  case  at  bar,  the  duty 
to  be  performed,  and  the  duration  of  the  imprisonment, 
are  both  specified  in  the  rule.  But  it  is  supposed  thcit 
the  word  process,  necessarily  means  a  writ  or  warrant ;  and 
implies,  that  there  cannot  be  any  imprisonment  without  it. 
I  admit  that  the  word  process  usually  signifies  a  writ  oi 
warrant;  but  it  also  means  a  good  deal  more.  It  means 
all  the  proceedings  in  a  cause,  after  the  first  step.  ( Tomllnsf 
Did,  tit  Process,)  In  that  sense,  it  would  comprehend  a 
rule  or  order.  But  taken  more  strictly,  there  is  no  doubt 
that  u  rule  or  order  to  commit,  as  plainly  comes  within  the 
meaning  of  the  word  process,  as  a  precept  under  the  fourth 
Vol.  L  22 
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section,  or  a  capias  ad  respondendum  or  an  execution.  Tlifl 
definition  of  process,  given  by  Lord  Coke,  comprchendi 
any  lawful  warrant, .  authority  or  proceeding,  by  which  a 
man  may  be  arrested.  He  says,  ^^  Process  of  law  is  twi>- 
fold,  viz.  by  the  king's  writ,  or  by  due  proceeding  and  war- 
rant cither  in  deed  or  in  law,  without  writ^  (2  Inst,  51,  2.) 
By  warrant  of  law,  he  comprehends  any  authority  of  law, 
as  is  plain  by  the  instances  which  he  gives.  He  adds,  *•  If 
treason  or  felony  be  done,  and  one  hath  just  cause  of  suspi- 
cion, this  is  a  good  cause  and  warrant  in  law  to  arrest  any 
man."  Again :  "  A  watchman  may  arrest  a  night  walker  by 
warrant  in  law."  And  he  concludes  by  saying,  that  "a 
commitment  by  lawful  warrant,  either  in  deed  or  in  law, 
is  accounted  in  law  due  process  or  proceeding  in  law."  ( Vid. 
also  6  John.  R.  478,  and  the  books  there  cited  by  Lansing, 
chancellor,  in  Yates  v.  The  People,)  The  constitution  says, 
that  no  person  shAll  be  deprived  of  his  liberty  without  due 
process  of  law.  Yet,  who  ever  supposed  that  tliis  took  away 
the  right  to  arrest  on  a  bail  piece,  or  for  an  escape  without 
a  sealed  warrant,  and  so  of  many  cases.  We  have  alread) 
seen,  that  a  rule  to  stand  committed  has  always  been  a  very 
common  warrant  for  tJ:ie  sheriff  to  commit.  It  is,  therefore, 
process ;  and  the  statute  saying,  orc/cr  and  process  of  com- 
mitment, is  either  no  more  than  a  repetition,  or,  which  is 
more  probable,  the  statute  is  to  be  undeistood  distribiitively, 
viz.  that  when  a  precept  issues,  which  would  more  commonly 
be  called  process,  it  should  fix  the  time,  &c. ;  and  when  the 
proceeding  is  by  nile  or  order,  this  should  also  do  the  same 
thing.  It  cannot  be,  that  this  accidental  dropping  in  of  nn 
equivocal  word,  was  intended  to  deprive  all  courts  of  their 
known  and  acknowledged  power  to  commit  except  in  a  new 
form  never  before  required.  Had  any  such  thing  been  intend- 
ed, it  seems  to  me  the  provision  would  have  been  direct  and 
explicit 

Then  the  statute  of  habeas  corpus  declares,  that  when, 
un  the  return  of  the  writ,  there  shall  appear  to  have  been  a 
contempt  plainly   and  specifically    charged   in   the  commit 
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ment,  by  some  court,  officer  or  body,  liaving  authority  to  com- 
mit lor  the  contempt  so  charged,  it  shall  be  the  duty  of  the 
court,  or  officer,  before  whom  the  writ  is  returnable,  forthwith 
10  remand  the  prisoner,  if  the  time  of  detention  have  not  expired. 
(2  i?.  i^.  469,  470,  2d  ed.)  That  is  this  case ;  and  the  law  is 
the  same  in  relation  to  all  other  commitments  absolute.  When- 
ever the  commissioner  sees  that  the  prisoner  is  properly  detain- 
ed, it  is  his  duty  to  remand ;  that  is,  whenever  he  is  properly 
committed  and  holden  by  authority  of  law,  unless  in  a  bailable 
case  where  bail  is  offered  and  receivable ;  and  this,  whether 
there  be  any  warrant  in  deed,  that  is,  a  formal  warrant  imder 
hand  and  seal,  or  warrant  in  law,  which  means  any  legal  au- 
tliority.  The  words  legal  commitment,  mean  any  act  of  com- 
mitting, justifiable  by  the  law  of  the  land. 

On  the  whole,  we  are  clear,  that  the  commissioner  acted  in 
th^  case  before  us  entirely  without  jurisdiction.  Even  had 
there  been  no  entry  at  the  time  of  the  arrest,  it  might  have  been 
made,  we  have  seen,  at  any  time,  according  to  the  truth  of  the 
case ;  and  if  the  imprisonment  were  not  warrantable,  we  would 
have  discharged  the  prisoner  on  motion.  Proceedings  like  this 
should,  in  point  of  form,  be  finally  judged  of  by  the  tribunal 
where  they  originate.  The  commitment  cannot  detail  the  en- 
tire proceeding,  so  as  fully  to  inform  another  court  of  the  rea- 
sons why  we  punish  for  a  contempt.  We  cannot  be  informed 
by  the  court  of  errors  or  chancery,  through  any  process  they 
could  issue  short  of  a  long  recital  in  hac  verba,  of  the  reasons 
on  which  they  may  have  acted  in  a  similar  case.  We,  there- 
fore, could  not  interfere  with  their  practice,  and  scarcely  ever 
with  their  jurisdiction,  on  a  habeas  corpus  returned  before  us. 

We  are  of  opinion  that  the  proceedings  of  the  commissioner 
tiiould  br.  rnversed. 

Ordered  accordingly. 
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WOODWORTH  VS^  BaRKER. 

IVbere  one  party  to  a  suit  is  sworn  to  prove  the  loss  of  a  written  instiiiineitt,  witli 
a  view  to  secondary  evidence,  though  the  adverse  party  may  be  examined  to 
disprove  the  loss,  and  account  for  tlie  instrument,  yet  he  cannot,  under  color  of 
this  right,  give  testimony  denying  directly  or  indirectly  the  former  existence  of 
the  instniment,  or  the  matters  designed  to  be  evinced  by  it. 

The  party  affirming  the  loss  cannot  be  swofn  until  after  the  former  exislence  of  (he 
instniment  has  been  established  by  independent  evidence  ;  and  when  sworn,  his 
testimony  as  well  as  that  of  his  adversary,  is,  in  general,  to  be  confined  to  the 
single  question  of  loss. 

Quertf  however,  whether  the  parties  may  not  in  oertain  cases  go  beyond  this,  and 
even  present  a  case  of  conflicting  testimony  between  them,  so  blended  with  other 
matters,  as  to  render  the  whole  a  jury  question. 

But,  in  general,  testimony  relating  to  the  loss  of  an  instrument,  with  a  view  to 
set!ondary  evidence,  is  to  be  addressed  to,  and  passed  upon,  by  the  court,  and 
noi  tke  jury. 

Motion  by  defendant  to  set  aside  report  of  referees  in  favor 
of  tlie  plaintitf  for  $669,07.  The  defendant  entered  into  a 
contract  for  the  sale  and  delivery  of  lumber  to  the  plaintiff 
in  the  year  1835,  and  again  in  1836 ;  large  quantities  of  lum- 
ber were  delivered  by  the  defendant,  and  payments  made  by 
the  plaintiff  from  time  to  time.  Among  other  payments, 
the  sum  of  $900  was  paid  to  the  defendant's  son,  John  H. 
Barker,  on  the  7th  of  October,  1835,  for  which  the  son  gave  a 
receipt,  produced  on  the  hearing.  The  body  of  this  receipt 
was  in  the  hand-writing  of  the  plaintiff.  Bentley  R.  Sher- 
man testified  that  be  paid  $900  to  the  defendant  personally, 
l>3'  direction  of  the  plaintiff,  and  took  the  defendant's  receipt 
for  the  amount,  the  body  of  which  was  in  the  hand-writing  of 
the  witness.  He  was  quite  confident  that  this  payment  was 
made  in  July,  and  he  believed  on  the  20th  July,  1635.  He  de- 
livered the  receipt  to  the  plaintiff,  and  afterwards  saw  it  in 
his  possession  when  the  parties  were  examining  their  ac- 
counts with  a  view  to  a  settlement.  The  controversy  between 
the  parties  wiis  in  relation  to  this  sum  of  $900 ;  the  plaintiff 
uisisting  that  there  had  been  itrt  p<'tyments  of  $9W>  each 
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and  tlie  defendant  insisting  that  there  had  been  but  one  such 
liayment — that  for  which  the  receipt  of  7th  October,  1835, 
wjis  given.  If  the  plaintiff  was  right,  he  had  overpaid  for 
tiic  lumber,  and  was  entitled  to  recover  back  the  amount 
of  overpayment ;  if  tlie  defendant  was  right,  a  balance  was 
still  due  to  him.  Several  witnesses  were  examined  on  both 
sides. 

After  proving  the  payment  and  receipt  in  July,  the  plain- 
tiff was  himself  sworn  to  prove  the  loss  of  that  receipt.  He 
said  he  thought  the  receipt  was  lost — that  he  had  repeatedly 
seiirched  for  it  and  could  not  find  it — that  he  had  had  the  re- 
ceipt which  the  witness  Sherman  had  spoken  of.  At  the  sug- 
gestion of  the  defendant's  «:ounsel,  the  defendant  was  after- 
wards sworn  to  disprove  the  loss  of  the  receipt.  Several  ques- 
tions were  put  to  the  defendant  by  his  counsel,  all  of  which 
were  calculated  to  draw  forth  answers  affirming,  either  directly 
or  indirectly,  that  no  such  receipt  had  ever  existed^  and  that 
no  such  payment  had  ever  been  made.  None  of  the  questions 
admitted  or  assumed  that  there  had  been  such  a  receipt  or  pro- 
posed to  accoimt  for  it.  The  referees  decided  that  the  ques< 
(ions  should  not  be  answered. 

8.  StevenSj  for  defendant 

A.  Taberj  for  plaintiff. 

By  the  Courts  Bronson,  J.  When  one  party  to  an  ac- 
tion has  been  sworn  to  prove  the  loss  of  a  written  instru- 
ment, "  the  adverse  party  may  also  be  examined  by  the  court 
on  oath,  /•)  disprove  such  loss,  and  to  account  for  such  in* 
stniment.''  (2  R.  S.  406,  §  74.)  The  defendant  did  not 
projiose,  on  his  own  oath,  to  disprove  the  loss  of  the  instru- 
ment in  any  other  way  than  by  jdenying  that  there  ever  had 
been  such  a  receipt,  and  by  stating  facts  inconsistent  with 
ihe  allegation  that  such  a  receipt  had  never  existed.  1  think 
the  referees  were  right  in  not  allowing  the  defendant  to 
Answer    the    quest ons    put    to  him  by   his    cmm  e'.      The 
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plaintiff  was  not  a  competent  witness  upon  the  question  wheth 
er  such  a  receipt  had  ever  been  given.  He  could  not  be  sworn 
until  the  original  existence  of  the  instalment  had  been  satis 
factorily  established  by  other  evidence ;  and  when  sworn,  ho 
could  only  be  examined  to  the  single  question  of  loss.  And  il 
is  upon  the  question  o[  loss,  and  that  only,  that  the  defendajit 
was  authorized,  by  his  own  oath,  to  give  rebutting  evidence. 
The  statute  only  authorizes  his  examination,  "  to  disprove  sttch 
lossJ^  The  additional  words — "and  to  account  for  such  in 
stmment" — only  express  the  same  thing  in  a  different  form.; 
or  rather,  point  out  the  way  in  which  the  loss  may  be  dis- 
proved— to  wit,  by  accounting  for  it. 

The  evidence  on  one  side  is,  to  prove  the  loss  ;  on  the  other, 
it  is  to  disprove  the  loss.  Both  parties  must  begin  with  the 
assumption  that  the  instrument  did  once  exist.  The  usual 
evidence  of  loss  is,  that  the  party  who  had  the  paper  has  made 
diligent  search  for  it  in  the  proper  place  without  being  able  to 
lind  it,  or  that  it  was  destroyed  by  accident.  The  answer  of 
the  other  party  may  be,  that  the  instrument  was  delivered  up 
to  him  to  be  cancelled,  and  was  destroyed  after  it  had  ceased  to 
be  an  obligatory  contract. 

When  a  man  pays  a  note,  it  is  not  unusual  to  destroy  the 
instrument,  without  taking  any  acquittance  from  the  cred- 
itor. If  the  latter  should  afterwards  attempt  to  recover 
the  amount  of  the  note,  on  proving  the  original  existence 
and  contents  of  the  instrument,  with  the  addition  of  his  own 
oath  that  it  had  been  lost,  it  would  be  very  proper  to  allow 
the  defendant  to  answer  the  plaintiff  on  the  question  of  loss, 
by  accounting  for  the  instrument.  And  in  such  a  cas(j,  it 
may  be  that  the  defendant  should  be  allowed  to  go  some- 
what beyond  the  most  direct  evidence  to  disprove  the*  loss, 
and  to  state  how  it  happened  that  the  plaintiff  consented  to 
give  up  the  note,  to  wit,  that  it  had  been  paid;  and  that 
would,  perhaps,  open  the  inquiry,  how  and  when  was  it 
paid?  And  then  it  would  seem  that  the  other  party  should 
be  permitted  to  answer  as  to  those  matters.  In  this  way 
fuuies  may  arise  where  there  will  be  such  a  conflict  in  iUt 
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itatcments  of  the  parties  as  to  render  it  extremely  difficult  for 
the  court — to  whom,  and  not  to  the  jury,  the  evidence  of  loss  ia 
addressed — to  decide  on  the  propriety  of  admitting  secondary 
evidence  of  the  contents  of  tlie  instrument.  And  if  the  par- 
lies are  allowed  to  go  so  far  as  to  speak  of  payment,  the  col- 
lateral question  of  loss,  which  properly  belongs  to  the  court, 
may  become  so  intimately  connected  with  other  things,  as  to 
render  it  nearly  or  quite  necessary  to  refer  the  whole  mattri  to 
the  jury. 

But  we  intend  to  decide  nothing  concerning  those  points 
on  the  present  occasion.  I  have  only  glanced  at  them,  for  th3 
purpose  of  showing  how  difficulties  may  arise  the  moment  the 
parties  are  heard  beyond  the  most  direct  evidence  to  prove  or 
disprove  the  loss  of  the  instrument.  We  are  asked  in  this  case 
to  go  much  farther  than  in  the  one  which  has  been  supposed. 
In  the  case  of  the  paid  note,  the  defendant  admits  the  original 
existence  of  the  instrument,  and  disproves  the  alleged  loss,  by 
r^owing  how  it  came  to  be  destroyed.  But  here,  the  defen- 
dant becrins  and  ends  with  a  denial  of  the  orisfinal  existence 
of  the  instrument.  In  that,  he  is  not  answering  the  plaintiff, 
but  he  is  contradicting  a  disinterested  witness  by  whom  the 
original  existence  of  the  instrument  had  been  proved  before 
the  plaintiff  was  or  could  be  sworn.  This  would  be  allowing 
a  party  to  the  action,  who  is  competent  only  in  relation  to  col- 
lateral facts,  to  become  a  witness  in  his  own  favor  upon  the 
merits  of  the  controversy.  We  ought,  I  think,  to  adhere 
closely  to  the  statute,  and  only  allow  the  defendant  "  to  dis- 
prove sucli  loss,"  or  what  is  the  same  thing,  "  to  account  for 
such  instrument." 

It  is  true,  as  was  suggested  at  the  bar,  that  the  oath  of 
one  party  that  an  instrument  is  lost,  may  contain  an  impli- 
cation, more  or  less  strong,  that  the  instrument  did  once 
exist.  But  still,  as  the  fact  of  existence  must  be  first  proved 
by  other  and  competent  testimony,  it  would,  I  think,  l)e 
going  too  far  to  allow  the  other  party  to  contradict  that 
fact,  under  the  notion  that  it  was  but  an  answer  to  the 
uiference   of  existence   springing  out   of   the   proof   of  loss. 
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llie  question  is  undoubtedly  one  of  considerable  difficulty,  but 
the  best  reflection  I  have  been  able  to  give  to  it  has  led  to  the 
conclusion  iliat  the  referees  decided  correctly. 

Motion  denied.(o) 

(a)  That  m  a  general  rule,  the  party,  on  questions  of  this  sort,  is  prohibited  from 
testifying  as  to  the  merits,  see  Adams  t.  Lelund,  (7  Pick. 62 :)  also  the  obscrvatic  na 
of  Huston,  J.  in  Wood,  ^e,  t.  Connell,  (3  WhaTi.  R.  542,  562  )  Nor  can  his  a'^- 
Tersary,  on  cross-examination,  compel  him  so  to  testify.  CVoite  v.  Mifflin^  4  Waak, 
C.  C.  R.  519,  aemhle.) 


Smith  &,  Britton  vs.  Benson  ic  Peck. 

Prima  facie t  a  building  erected  by  one  person  on  another's  land,  is  to  be  treated  i 
9l  fixture,  and  a  part  of  the  realtv. 

But  if  it  be  so  erected,  under  an  understanding  or  agreement  that  it  may  be  remoTed 
at  any  time,  it  is  then  no  part  of  the  realty,  but  personal  property,  for  the  conversion 
of  which  trover  will  tie ;  especially  where  it  is  only  slightly  fixed  to  the  freehold 

One  deriving  title  from  a  person  who  had  previously  mortgaged  a  building,  so  erect- 
ed, as  personal  property,  is  not  in  a  situation  to  insist,  as  against  the  roortgageek 
that  it  is  a  part  of  the  freehold. 

Nor  is  he  at  liberty  to  dispute  the  title  of  the  mortgagor. 

Trover,  for  a  building  used  as  a  grocery  and  dwelling  house. 
The  cause  was  tried  at  the  Onondaga  circuit,  April  11th,  1839, 
before  Moselet,  C,  Judge.  The  plaintiflf's  title  was  derived 
under  a  mortgage  dated  September  20th,  1837,  from  one  Ladd, 
in  which  the  building  was  described  as  situated  on  a  lot  belong- 
ing to  the  estate  of  I.  Brackett  and  T.  M.  Wood,  deceased  ;  and 
was  treated  in  the  mortgage  as  a  chattel.  The  mortgage  was 
in  the  usual  form  of  instnunents  of  that  nature  relating  to  per- 
sonal property,  being  a  sale,  defeasible  on  payment  It  provided 
that  in  case  of  default,  &c.  the  mortgagees  might  enter,  d:c.  and 
take  and  carry  away,  &c.  and  sell,  &c. 

The  testimony  as  to  the  character  of  the  building,  and 
its  connection  with  the  premises  on  which  it  stood,  showed, 
that  it  was  set  upon  blocks  or  pins  drove  in  the  ground, 
and,    as    one    witness    said,    was    elevated    above    the    sur 
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fiice,  and  did  not  rest  on  the  grounct  or  on  stones.  Other  vit« 
nesses  testified  to  their  belief  that  it  rested  on  the  ground,  and 
said  that  there  was  a  cellar  luider  it ;  that  a  plank  in  the 
cellar  standing  end  wise,  had  started  the  floor  up;  that  the 
sills  on  the  east  side  had  settled  into  the  ground ;  that  the 
I  inter  part  in  the  rear  rested  on  the  ground;  that  there  was  a 
chimney  in  it,  &c. 

Ladd  was  in  possession  of  the  building  when  he  gave  the 
mortgage  to  the  plaintifl^,  occupying  it  as  a  grocery ;  and  it 
had  also  been  occupied  as  a  dwelling. 

The  building  was  erected  by  one  Brown,  in  1828,  who 
rented  the  ground  on  which  it  stood,  of  Brackett  and  Wood, 
with  the  understanding  that  he  was  to  have  three  or  six  months 
notice  to  remove  the  building.  The  possession  of  the  building 
bad  changed,  passing  from  Wood  down  through  Ladd  to  the 
present  defendants. 

The  defendants  purchased  the  building  of  Ladd,  subject  to 
the  mortgage,  the  amount  due  on  which  was  deducted  from  the 
purchase  money ;  and  the  defendants  had  recognized  the  plain- 
tiff's title  in  September,  1838. 

The  defendants  gave  in  evidence  a  lease  of  the  ground 
upou  which  the  building  stood,  to  Benson,  one  of  the  defen- 
dants, and  R.  Lee,  for  the  term  of  two  years  from  January 
0th,  1838. 

On  the  10th  of  December,  1838,  default  having  been  made 
m  respect  to  paying,  the  moneys  secured  by  the  mortgage,  and 
the  defendants  being  in  possession  of  the  building,  G.  Lawrence 
as  agent  of  the  plaintiffs  demanded  possession  from  the  defen- 
dants, who  refused  to  surrender  it 

The  judge  charged  the  jury  that  if  they  believed  the  build- 
ing could  be  removed  without  injury  to  the  freehold,  and  that 
it  was  built  with  a  view  to  its  being  removed  when  the  land- 
lord rt^iuired  it,  it  was  a  chattel,  and  trover  might  be  maintain- 
ed for  it  That,  both  parties  claiming  under  Ladd,  the  defen- 
dants could  not  question  the  plaintiff's  title. 

The  verdict  bein^  for  the  plaintiffs,  the  defendants  now  move 
for  a  new  trial  on  a  case. 

Viu-.  L  23 
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/  A,  Spencer^  for  the  defendants. 
E.  A.  Brawn,  for  the  plaintifis. 

By  the  Court,  Cowen,  J.  The  judge  was  clearly  riglit 
with  regard  to  the  title  of  the  plaintiffs ;  and  the  only  question 
calling  for  consideration  is,  whether  the  building  was  a  fix- 
ture in  that  sense  which  precludes  the  right  to  bring  trover 
for  it 

The  building  was  slightly  fixed  to  the  freehold ;  and  all  par- 
ties— the  owners  of  the  lot  on  which  it  was  built — the  builder 
himself— Ladd  the  mortgagor  who  succeeded  him  and  the 
plaintiffs,  the  mortgagees — regarded  it  as  the  subject  of  removal 
at  any  time ;  and  when  the  mortgage  came  to  be  given  by 
Ladd  to  the  plaintiff,  they  treated  it  as  a  mere  moveable  tiling, 
on  a  footing  with  other  personal  property.  The  defendants 
themselves  took  from  Ladd ;  they  stand  in  his  shoes,  and  the 
case  is  the  same  as  if  they  had  given  tlie  mortgage  themselves. 
Thus,  both  these  parties  agreed  to  consider  it  as  in  a  state  of 
severance  from  the  freehold  ;  and  no  one  had  ever  thought  of 
its  being  so  fixed  as  to  be  irremoveable.  Prima  facie,  such 
a  building  would  be  a  fixture,  and  would  not  be  removeable. 
The  leo:al  effect  of  putting  it  on  another's  land,  would  be  to 
make  it  a  part  of  the  freehold.  But  the  parties  concerned  may 
control  ihe  legal  effect  of  any  transaction  between  them,  by 
an  express  agreement.  They  have,  in  effect,  stipulated,  that 
the  placing  of  this  building  on  the  ground  of  Brackett  and 
Wood,  should  work  nothing  more  towards  changing  its 
nature  than  if  it  had  been  the  loose  timber  of  the  house,  in- 
stead of  the  house  itself  The  law  often  implies  an  agree- 
ment of  nearly  the  same  character  from  the  relation  of  les- 
sor and  lessee,  or  tenant  and  remainderman.  And,  surely, 
the  parties  may,  by  express  agreement,  do  the  same  thing, 
and  even  more.  If  t}  ey  agree,  in  terms,  that  a  dwelling 
house  shall,  as  between  them,  be  considered  stritttly  a  per- 
sonal chattel,  it  takes  thai  character.     And   so  of  any  cpiiv- 
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JvU  f^greement  or  understanding,  which  we  think  existed  in 
U?]s  c.V)8  between  all  the  parties  concerned. 

Tlie  lu/rned  judge  was  right  at  the  circuit ;  and  the  molion 
tor  V.  nQ\3  drial  should  be  denied. 

New  trial  denied. 


The  People  vs.  Webb. 
The  same  vs.  The  same. 

"the  ventie  in  a  enkteiiUl  cause  may  be  ehanged  on  motion  of  the  public  pfosecutor, 

if  it  appear  ihat  a  j'atr  and  impartial  trial  cannot  be  had,  in  the  coimty  where 

the  indictmenv  was  (bund. 
ThcTe  is  no  fiaeo  ruit  defining  what  shall  or  shall  not  be  received,  as  proof  of  the 

fact  that  such  irtai  canviot  be  had. 
The  venue  may  bo  Umngul,  thouj^h  there  has  been  no  actual  experiment  made,  by 

way  of  trying  ttie  vaase,  or  even  empannelling  a  jury,  in  the  county  where  the 

venue  is  laid, 
llie  cases  of  Bowman  ir.  £/y,  (2  Wend.  250,)  and  Messenger  v.  Holmee,  {12  id 

St3,)  reviewed  ana  expi^iined. 

R.  Cooper,  for  tne  people,  moved  to  change  the  venue  Irom 
Otsego  county  to  some  county  adjoining,  on  the  ground  that, 
previous  to  and  about  the  time  of  the  session  of  the  oyer  and 
terminer  at  which  the  indictments  in  these  causes  were  expect* 
ed  to  be  tried,  various  pubHcations  had  been  issued  and  distri- 
buted among  the  inhabitants  of  the  county  of  Otsego  and  the 
jurors  summoned  for  the  court,  tending  to  prejudice  their  minds 
against  the  prosecutor  in  respect  to  the  trials.  It  appeared  by 
affidavits,  that  the  indictments  were  for  libels  upon  J.  F.Cooper 
printed  in  the  defendant's  paper,  ( The  Courier  and  Enquirer,) 
in  tlie  city  of  New- York,  which  the  district  attorney  might 
liave  tried  at  the  September  oyer  and  terminer  in  1840;  about 
which  time  two  of  the  articles,  now  made  the  main  ground  of 
the  motion,  were  printed  in  another  paper,  called  the  Netp 
Worlflj  and  transmitted  through  the  post  office  to  a  number 
ol  t!ie  jurors  summoned  for  the  court.  The  defendant  had 
licen  amtigncd  on  both  indictments  at  the  September  oyer  ard 
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tenniuer,  1839 ;  shortly  aAer  which,  a  letter  appeared  In  hii 
own  paper,  which  had  a  partial  circulation  in  Otsego,  giv- 
ing an  account  of  the  proceedings,  calculated  to  prejudice 
the  public  mind  against  the  prosecutor  in  respect  to  the 
trials.  This,  as  Mr.  Cooper  now  in  his  affidavit  stated,  from 
information  and  belief,  had  been  sent,  not  only  to  regular 
subscribers  in  Otsego,  but  to  others.  And  "from  the  resem- 
blance in  matter  and  substance  between  a  good  deal  of  that 
portion  of  the  publications  in  the  New  World  appearing  to 
be  editorial,  and  the  letter  in  the  defendant's  paper,  from  other 
internal  evidence,  from  general  probabilities  and  from  infor- 
mation," Mr.  Cooper  said,  in  his  affidavit,  <^he  entertained 
no  doubt,  that  the  defendant  wfote  and  composed,  or  was 
privy  to  the  writing  and  composing  the  publicali(ns  in  the 
New  World,  and  in  circulating  the  same  in  the  county  of 
Otsego;"  adding — "This  deponent  avers  that,  conCdently 
entertaining  this  opinion,  he  has  avowed  it  in  this  affidavit, 
that  the  said  defendant  may  purge  himself  by  his  own  oatli 
of  all  age&cy  in  the  publication  and  circulation,  in  the  comity 
of  Otsego,  of  said  articles  in  the  New  World."  The  affida- 
vit also  stated,  that  the  general  course  of  a  newspaper  in 
Cooperstown,  Otsego  county,  having  a  list  of  about  1200  sub- 
scribers, as  deponent  believed,  had  been  marked  by  acrimony 
and  hostility  towards  the  complainant;  and  since  the  pen- 
dency of  the  indictments,  had  contained  articles  calculated  to 
prejudice  the  people  of  the  county  against  the  prosecutions  in 
question. 

A  motion  was  made  by  the  district  attorney  to  put  ofi* 
one  of  the  trials  at  the  September  oyer  and  terminer,  184(1, 
in  consequence  of  the  appearance  of  the  publications.  Thu 
motion  was  denied,  and  the  district  attorney  ordered  to 
proceed  to  trial,  or  enter  a  nolli  prosequL  This,  however, 
was  not  ordered  until  aAer  inquiry  among  the  jurors  as 
to  how  many  had  received  the  publications  in  the  New 
World.  There  were  about  forty  jurors  remaining  after  the 
allowance  of  excuses;  and  of  these,  about  thirty,  on  in- 
quiry by   the  presiding  judge,   idmitled  they  had  received 
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die  articles  in  the  New  World.  Several  of  the  publicntiorui 
were  traced  through  the  post  office,  to  the  hands  of  jurors  who, 
it  was  admitted,  were  not  regular  subscribers  for  the  paper. 

Affidavits  were  read  tending  to  show,  from  observation  and 
general  opinions,  the  degree  of  excitement  occasioned  by  the 
publications,  and  by  other  causes,  on  the  subject  of  the  prose- 
cutions. 

The  notice  of  the  motion  for  October  term,  1840,  with  copies 
of  Mr.  Cooper's  affidavit,  &c.  and  the  New  World  containing 
the  publications  in  that  paper,  were  served  on  the  defendant's 
attorney,  October  10th,  1840 ;  but  no  affidavit  of  the  defendant 
was  now  produced. 

Both  indictments  were  removed  into  this  court  by  certiorari  ; 
and  one  of  them,  by  the  district  attorney,  after  the  oyer  and 
terminer  (the  circuit  judge  dissenting)  had  ordered  that  the 
trial  should  proceed  or  a  nolle  prosequi  be  entered,  as  above 
mentioned. 

L.  J,  Walworth^  contra,  read  a  number  of  affidavits  tending 
to  show,  from  observation  and  opinion,  that  so  far  from  there 
existing  any  excitement  in  Otsego  dangerous  to  the  complain- 
ant, the  balance  of  the  excitement  was  against  the  defendant ; 
and  opposed  the  motion,  mainly  on  the  ground  that,  before 
the  court  would  take  so  strong  a  measure  as  to  change  the 
venue,  it  should  appear,  that  the  district  ottorney  had  called 
on  the  cause,  and  endeavored  to  obtain  an  impartial  jury. 
That  it  was  only  after  such  endeavor  and  failure,  that  this  court 
would  change  the  venue.  He  cited  Bonmian  v.  Ely  (2  Wend. 
250,)  and  Messenger  v.  Holmes,  (12  id.  203,)  also  2  R.  S.  613, 
2d  ad.  i  85. 

S.  S.  Bowne,  in  reply. 

Curia,  per  Cowen,  J.  Tills  is  a  motion  to  change  tlie* 
venue  in  two  indictments  for  libels  upon  Mr.  Cooper,  from  the 
county  of  Otsego  to  some  adjoining  county.  The  motion 
In  made  on  the   part  of  the   people ;   and  is  founded  on  thi* 
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alleged  fact,  that  in  consequence  of  a  series  of  publicatiom 
against  the  complainant,  the  public  mind  has  become  so 
much  prejudiced  against  him  in  respect  to  the  prosecutions, 
that  a  fair  and  impartial  trial  cannot  be  had  in  Otspgo. 
The  revised  statutes,  (2  B.  S.  614.  2d  ed.  §  1,)  implidly 
authorize  us  to  make  such  a  change  for  special  cause,  on 
an  indictment  coming  into  this  court  by  ceriiorari.  This 
is  also  an  authority  which  we  have  at  the  common  law. 
(1  Chit,  Cr.  Law,  201,  Am.  ed.  of  1836.  The  Kivff  v. 
Nottingham,  4  East,  208.  The  People  v.  Vertnileya,  7  Couh 
en,  139.) 

The  principle  of  the  application  is,  therefore,  correct ;  and 
the  only  question  is,  whether  the  affidavits  for  the  motion  are 
sufficient  to  raise  a  serious  doubt  that  a  fair  and  impartial  trial 
can  be  had  in  Otsego. 

It  is  shown,  on  the  part  of  the  prosecution,  that  the 
course  of  a  newspaper  in  that  county  has  been  acrimonious 
against,  and  hostile  to  the  prosecutor,  in  respect  to  these  in- 
dictments. That  this  paper  is  published  in  the  county  town, 
and  has  a  considerable  subscription;  that  in  the  defendant's 
own  paper,  which  has  some  circulation  in  that  county,  an 
article  appeared  with  strictures  adverse  to  the  prosecutions. 
But  especially,  it  is  complained,  that  two  successive  copies 
of  the  New  World  were  sent  from  the  city  of  New- York, 
they  containing  two  successive  aiticles  of  a  similar  tendency, 
("opies  of  th^se  articles  were  addressed,  not  only  to  resi- 
dents of  the  county  indiscriminately,  but  were  directed  to 
and  received  by  many  of  the  jurors  who  were  sunmioned  to 
attp.nd  the  court,  and  who  were,  some  of  them  at  least,  expect- 
ed to  participate  in  the  trials.  The  New  World  was  publish- 
ed by  a  neighbor  of  the  defendant.  The  latter  has  not,  how- 
tjvcr,  any  interest  in  that  paper.  But  it  is  averred  by  the  com- 
plainant in  his  affidavit,  that  from  the  resemblance  of  the  ar- 
ticles in  the  New  World,  to  the  previous  article  in  the  defen- 
dant's paper,  and  other  circumstances,  he  believes  the  defen- 
dant was  personally  concerned  in  the  printing  and  circulation 
of  the  articles  in  the  N'w  World.     This,  the  defeud^mt  has 
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not  denied.  Indeed,  he  has  made  no  affidavit  in  the  mat* 
ter,  tliough  a  copy  of  the  charge  was  served  upon  him  sev- 
eral months  ago.  As  to  the  weight  of  evidence,  therefore, 
on  which  the  motion  rests,  very  httle  comment  would  seem 
to  be  necessary.  The  power  of  the  three  presses  has  been 
accidentally  or  purposely  combined  to  work  a  prejudice  in 
the  public  mind  against  the  complainant,  on  the  very  ques- 
tions involved  in  the  prosecutions,  and  in  a  manner  entirely 
adequate  to  the  proposed  effect  It  must  also  be  taken,  I 
think,  upon  the  defendant's  silence  under  the  charge,  that 
he  has  aided  in  managing  the  mtost  pernicious  department 
of  the  machinery.  It  is  extravagant  to  suppose,  in  the  ab- 
sence of  proof,  that  any  mere  stranger  to  the  prosecutions, 
however  hostile  to  the  complainant,  would  volunteer  to 
practice  upon  the  jurors  who  were  summoned  to  attend 
court;  that  he  would  gratuitously  commit  an  offence  both 
morally  and  legally  criminal,  by  tampering  with  the  adminis- 
tration of  justice. 

The  effort  has  been  local,  and  it  becomes  our  duty  to  obviate 
its  influence,  as  far  as  may  be  in  our  power. 

The  cases  cited,  (2  Wend.  260,  and  12  id.  203.)  for  the  de- 
fendant, do  not,  as  is  supposed,  fix  on  a  definite  species  of 
evidence  to  sustain  this  sort  of  motion,  and  forbid  a  resort  to 
other  proof  tending  in  its  own  nature  to  show  that  a  fair  and 
impartial  trial  cannot  be  had  in  the  county  where  the  indict- 
ments were  found.  The  first  case,  indeed,  ordered  a  change  of 
venue  to  a  county  where  it  was  thought,  by  several  individuals, 
so  much  excitement  prevailed  against  the  plaintiff,  that  he  could 
not  have  a  fair  and  impartial  trial.  The  decision,  however, 
proceeded  on  the  ground  that  the  proof  rested  in  speculative 
opinion.  In  the  case  last  cited,  the  venue  was  changed,  on  the 
ground  of  excitement.  In  both  cases,  the  learned  judges  speak 
of  the  attempt  and  failure  to  obtain  an  indifferent  jury,  as  indi- 
cating the  propriety  of  a  change.  The  intimation  in  the  last, 
that,  without  such  an  experiment,  a  change  would  1^  inadmis- 
sible, was  entirely  obiter.  The  only  points  established  by 
these  cases  were,  that  mere  speculative  opinion  is  not  suffi- 
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cient  evidence ;  but  that  a  failure  of  two  successive  juries  in  tha 
same  cause,  to  agree  on  a  verdict,  is.  To  make  such  an  experi- 
ment essential,  would  seem  to  be  quite  dangerous.  It  is  the 
very  thing  which  the  law  seeks  to  avoid,  when  it  is  seen  that 
the  party  may,  and  probably  will  be  drawn  into  a  trial  by  a  jnry, 
who,  under  an  influence  of  which  they  may  themselves  be 
hardly  conscious — an  influence  which  perhaps  no  human  saga- 
city can  detect — may  pronounce  a  verdict  against  him,  and  con- 
clude his  rights  forever.  Above  all,  would  it  be  dangerous  to 
require  that  he  should  risk  his  trial  by  a  pan6l  selected  from  a 
community  already  sought  to  be  influenced  by  the  comrse  of  the 
press ;  that  very  panel  being  personally  appealed  to  by  the  op- 
posite part]r's  own  press,  or  one  put  in  motion  by  him,  or  by 
some  other  person.  It  is  impossible,  until  men  shall  have  done 
with  devices  for  getting  up  public  excitement  and  turning  it  to 
their  own  account,  to  lay  down,  as  in  a  category,  precisely  what 
shall  and  shall  not  be  received  for  satisfactory  proof  of  such  ex- 
citement to  a  degree  which  may  endanger  the  impartial  admin- 
istration of  justice.  All  will  agree,  that  when  it  is  shown  to 
exist,  by  whatever  circumstances,  the  trial  should  be  removed 
from  the  sphere  of  its  probable  influence  by  some  means.  Put- 
ting ofi*  the  trial  may  be  sufiicient ;  and  the  remedy  must  be  con- 
fined to  that  when  there  is  no  power  in  the  court  to  change  the 
venue.  If  there  be  such  a  power,  and  tlie  excitement  appear  to 
be  extensive  in  the  coimty  where  the  venue  is  laid,  it  should  bt 
changed  to  another. 

In  these  causes,  we  direct  a  rule  that  they  be  tried  m  tht 
county  of  Montgomery. 


Nelson,  C.  J.  gave  no  opinion. 


Motion  granted. 
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Bronson  and  others  vs,  Fitzhugh,  impleaded  with  Throopi, 

Where  F.,  one  of  two  common  carriers  jointly  charged  by  tlie  pttlintiirB  <irith  negli- 
gence, agreed  with  the  plaintlffii  by  simple  contract  in  writing,  that  if  the  latter 
would  release  T.,  the  other  carrier,  it  should  not  affect  or  impair  any  liability 
which  he.  F.,  might  have  incurred,  or  was  subject  to ;  and  thereupon  T.  was  re. 
]ea)«ed  accordingly :  Heldt  that  F.'s  agreement,  not  being  under  seal,  did  not  qual- 
ify the  release,  so  as  to  prevent  its  operating  Uic  discharge  of  both  F.  and  T.  from 
the  original  cause  of  action ;  and  that  the  plainliff^s  remedy  was  confined  to  the 
substituted  agreement  of  F. 

A  release  of  one  of  several  joint  wrongdoers  or  contractors,  in  general  discharges  all. 
Otherwise,  temble,  where  all  are  parties  to  the  release,  and  those  not  in  terms  dis- 
charged, covenant  in  it  to  remain  liable. 

Whether,  in  case  of  the  release  of  a  joint  debtor  thus  ijualified,  the  remedy  of  th« 
creditor  is  not  confined  to  the  new  obligation  arising  out  of  the  deed,  ftiere. 

The  legal  effect  of  o  sealed  contract  cannot  be  varied  by  a  contemporaneous  written 
contract  without  seal. 

Action  on  the  case,  tried  before  Gridley,  C.  Judge,  at  tho 
Oswego  circuit,  in  June,  1839.  The  defendants  were  common 
carriers  on  lake  Ontario,  and  were  sued  as  such  ;  the  process, 
however,  having  been  served  upon  Fitzhugh  only.  Before  the 
suit  was  commenced,  the  defendant,  Fitzhugh,  had  agreed  in 
writing,  without  seal,  with  the  plaintiffs,  in  coiisideratimi  thai 
the  plaintiffs  would  release  Throap  from  all  liability  in  this 
matter,  that  any  liability  which  he,  Fitzhugh,  might  have  incur- 
red, or  was  subject  to  in  the  premises,  should  in  no  respect  be 
Unpaired  or  affected  by  the  release.  The  plaintiffs  thereupon 
released  Throop,  who  was  a  partner  with  Fitzhugh  in  the  car* 
rying  business.  Fitzhugh  set  up  the  release  as  a  bar  to  the  ac- 
tion. The  judge  decided  in  his  favor,  and  the  plaintiffs  there* 
upon  submitted  to  a  nonsuit,  which  they  now  move  to  set  asida 

U.  Brewster^  for  plaintiff 

Bn  D.  Noxon^  for  defendant 

By  the  Courtj  Bronson,  J.    If  the  plaintiffs  had  brought 
assumpsit  instead  of  case,  upon   this  contract  of  bailment, 
Vol.  I.  24 
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there  could  have  been  no  doubt,  as  a  general  propositiop^  that 
the  release  of  one  of  the  two  joint  contractors  would  have  dis- 
charged both.  But  the  form  of  the  action  cannot  embarrass 
the  question,  for  the  rule  is  the  same  in  relation  to  joint  wronff- 
doers.  The  release  of  one  discharges  all.  {Lilt,  §  376.  Co. 
Lit,  232,  a,  KiJffirCs  case^  Comb.  310,  ^.  C  by  the  title  of 
Kiffin  V.  Willis  i^  Evans,  4  Mod,  379.  Cocke  v.  Jenor,  Hob. 
06,  pi,  69.  Corbell  v.  Barnes,  Cro,  Car,  443,  444.  Porridge 
V.  Emson,  Noy^s  R.  62,  per  Popham  «$•  Feiiner,  Js,  Bac. 
Abr,  Release^  {G,)  7th  Loud,  ed.  1832.  And  see  3  Leon. 
122,  pi,  17 i  ;  Albany  v,  Mauny,  Noy^s  R.  5.)  As  to  the 
reason  of  the  rule,  Coke  says,  that  the  deed  shall  be  taken 
most  strongly  against  the  releasor.  It  is  elsewhere  said,  that 
the  release  is  a  satisfaction  in  law,  which  is  equal  to  a  sat- 
isfaction in  deed.  {Co,  Litt.  232,  a.  Hob.  R,  66,  pi,  69. 
Bac,  Abr,  Release,  G.)  If  we  unite  these  two  remarks, 
the  reason  of  the  rule  seems  to  be,  that  the  deed,  being 
taken  most  strongly  against  the  releasor,  is  conclusive  evi- 
dence that  he  has  been  aaiisjiedfor  the  wrong  ;  and  after  sat- 
isfaction, although  it  moved  from  only  one  of  the  tortfeasors, 
no  foundation  remains  for  an  action  figainst  any  one.  A 
sufficient  atonement  having  been  made  for  the  trespass,  the 
whole  matter  is  at  an  end.  It  is  as  though  the  wrong  had 
never  been  done. 

The  deed  may,  however,  be  so  qualified,  that  the  release  of 
one  will  not  have  the  effect  of  discharging  all.  When  it  re- 
lates to  joint  debtors,  all  of  whom  are  parties  to  the  deed,  and 
the  one  who  is  not  in  terms  released,  agrees  that  he  will  still 
remain  liable  for  the  debt,  that  will  qualify  what  would  other- 
wise be  the  legal  effect  of  the  instrument,  and  it  will  only  ope- 
rate to  discharge  the  debtor  who  is  in  terms  released.  {Rogers 
r,  Hosack,  18  Wendell,  319.)  But  still  there  may  be  a  ques- 
tion— at  least  in  a  court  of  law — in  relation  to  the  form  of  the 
remedy.  When  there  is  a  novation,  or  the  substitution  of  a 
new  debt  for  an  old  one,  the  original  debt  is  extinguished,  and 
the  remedy  of  the  creditor  is  On  the  new  contract.  (1  Poth.  on 
Obi,  {Evans)  339.) 
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Iq  Solly  V.  Forbes,  (2  Brod.  «$•  Bing,  38.)  although  both  of 
llie  delators  were  not  parlies  to  the  release,  the  deed  contained 
an  express  provision  that  it  should  not  operate  lo  discharge 
both,  and  that  the  plaintiff  should  be  at  liberty  to  sue  both  ; 
and  the  action  having  been  brought  in  that  form,  it  was  held 
that  the  release  was  not  a  bar.  It  is  difficult  to  ascertain  on 
what  precise  ground  this  case  stands.  Dallas,  Ch.  J.  was  care- 
ful to  say,  in  conclusion,  that  ^<  it  was  not  intended  to  interfere 
with  any  received  principles  or  established  cases,  but  to  decide 
only  on  this  particular  case  with  reference  to  its  special  na- 
ture." He  then  adds  a  "  further  caution,"  which  I  have  not 
been  able  to  comprehend. 

In  the  case  at  bar,  Fitzhugh  was  not  a  party  to  the  release ; 
nor  did  Uiat  instrument,  as  was  the  case  in  Solly  v.  Forbes, 
contain  a  provision  that  Throop  might  still  be  sued  in  the  same 
manner  as  though  no  acquittance  had  been  nmde.  There  is 
nothing  to  qualify  the  deed,  except  the  written  agreement  of 
Fitzhugh,  without  seal,  that  the  release  should  not  impair  or  af* 
feet  his  liability ;  and  it  is  well  settled,  as  a  general  rule,  that 
the  legal  effect  and  operation  of  a  sealed  contract  cannot  be  con- 
Irolltd  by  a  writing  not  under  seal.  {Sec  Allen  v.  Jaquish,  21 
Wendell,  628,  aiid  cases  there  cited.)  This  doctrine  has  been 
applied  in  cases  like  the  one  now  under  consideration.  In 
Cocks  V.  Nash,  (9  Bing,  341,)  the  plea  was,  that  the  plaintiff 
had  released  Mary  Nash,  who  was  a  joint  contractor  with  tiie 
defendant. '  The  plaintiff  replied  that  the  release  was  executed 
^  with  the  knowledge,  privity  and  consent,  and  at  the  request 
of  the  defendant,  and  on  the  condition  and  express  promise  and 
undertaking,  by  and  on  the  part  of  the  defendant  to  the  plain- 
tiff, thai  the  release  should  not  operate  to  release  the  defendant 
from,  or  in  any  way  prejudice  the  rights,  claims  Oi-  remedies  of 
the  plaintiff  against  the  defendant."  On  demurrer,  the  replica- 
lion  was  held  bad,  and  judgment  was  given  for  the  defendant, 
on  the  ground  that  the  release  could  not  be  explained,  or  its 
legal  effect  varied  by  an  agreement  not  under  seal.  Tindal,  Ch. 
J.  said :  "  The  objection  to  the  replication  is,  that  it  seeks,  by 
the  introduction  of  pirol  cvic'.ence,  to  put  on  an  instrument  un 
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der  seal  a  construction  differing  from  the  import  of  that  instru- 
meat.  That  is  an  objection  that  was  esteemed  fatal  as  early  as 
the  time  of  Lord  Coke."  He.  then  cites  the  Countess  of  Rut- 
lancPs  case,  (5  Co.  26,)  to  show,  that  "»ivery  contract  or. agree- 
ment ought  to  be  dissolved  by  matter  of  as  high  a  fiature  as 
the  first  deed."  In  the  principal  case,  it  had  been  argued  foi 
the  plaintiff,  that  for  the  purpose  of  giving  effect  to  the  intent 
of  the  parties,  the  instrument  might  be  construed  as  a  covenant 
not  to  sue  Mary  Nash,  and  then  it  would  not  operate  to  dis- 
charge the  defendant.  In  answer  to  this,  Gaselee,  J.  said :  "Nci 
doubt  a  deed  may  be  construed  as  a  release,  or  a  covenant  not 
to  sue,  according  to  the  intent  of  the  parties  manifested  by  the 
contents  of  the  deed  ;  but  the  plaintiff  cannot  show  that  intent 
bt/  parol  evidence.  In  all  the  cases  cited,  the  court  has  extract- 
ed the  meaning  of  the  parties  from  the  deed  itself'  It  was 
added,  by  Bosanquet,  J.  that  the  release  to  Mary  Nash  "operates 
as  a  release  to  the  defendant,  unless  the  plaintiff  shows  some- 
thing to  alter  its  effect.  Now  a  deed  of  release  may  be  ex- 
plained by  recital,  or  other  matter  contained  in  the  same  deed. 
as  appears  by  the  case  of  Solly  v.  Forbes  ;  but  the  court  can- 
not look  at  an  instrument  of  a  lower  degree,  in  explanation  of 
an  instrument  under  seal."  The  court  of  queen's  bench,  in  the 
recent  case  of  Brooks  v.  Stuart,  (9  Adol.  ^  Ellis,  854,)  acted 
upon  the  same  principle.  The  pleadings  were  similar  to  those 
in  Cocks  v.  Nash,  and  Lord  Denman,  Ch.  J.  stopped  the  defen- 
dant's counsel,  and  said,  "  the  replication  is  bad.  It  sets  up  a 
parol  exception  to  an  instrument  under  seal."  Judgment  was 
given  for  the  defendant 

However  much  we  may  regret  the  necessity  of  turning  tJie 
plaintiffs  round  to  another  action,  that  is  the  only  alternative. 
They  can  only  sue  upon  the  substituted  c  mtracf  by  whicli 
Fitzhugh  agi*eed,  for  a  sufficient  consideration,  that  the  release 
should  hot  impaii  or  affect  his  liability. 

New  trial  denied. 

END   OF   JANUARY   TERM. 
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In  the  matter  of  opening  Twenty-Ninth  Street  in  the 
city  of  New- York,  from  the  East  to  the  North  river. 

\S  here  D.  owned  four  adjoining  lots  in  the  city  of  New-York  and  the  land  in  front 
of  them,  the  latter  being  designated*  on  the  commissionera'  map  as  part  of  the 
site  of  a  street ;  and,  before  the  stntet  was  opened,  he  sold  three  of  the  lotSt 
hounding  the  purchasers  respectively  by  the  street,  conveying  to  them  also  all 
his  interest  in  the  land  within  the  street  adjoining  their  several  lots,  tuhject  to  the 
use  of  the  owners  of  the  lots  as  a  public  street :  Held,  that  his  acts  amounted 
to  a  dedication  of  the  lands  in  the  site  of  the  street  and  to  the  extent  of  all  tlie 
W>ts,  to  the  public  use ;  and  therefore,  upon  the  opening  of  the  street,  he  was  en- 
titled to  no  more  than  nominal  damages  for  the  land  taken  therefor  in  front  of  the 
fourth  lot, 

Jt  stemSf  that  such  a  dedication  would  embrace  all  D.'s  land  in  the  site  of  the  strsel 
to  the  extent  of  the  block  where  the  lots  sold  are  situated. 

Qtiere,  whether  it  would  extend  to  all  his  lands  in  the  site  of  the  street,  however 
remote  from  the  lots  sold. 

A  motion  to  confirm  the  report  of  the  commissioners  of  estimate  and  assessment,  in 
the  matter  of  opening  streets  in  the  city  of  New- York,  cannot  be  opposed  upon 
a(Bdavits  of  parties  in  interest ;  e.  g.  persons  who  have  been  assessed  for  benefit 

R.  Emmett,  for  the  corporation,  moved  the  confirmation  of 
the  report  of  the  commissioners  of  estimate  and  assessmenr,  m 
the  matter  of  opening  Twentv-nitth  street  from  the  Kast  to 
the  North  river. 
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Mr,  Delaplabic,  on  behalf  of  John  F.  Delaplaine,  opposed 
the  motion.  The  facts,  as  they  were  admitted  «in  the  argu- 
ment, were  as  follows:  Mr.  Delaplaine  owred  four  adjoining 
lots  on  the  southerly  side  of  the  street,  and  most  of  the  land  in 
the  street  in  front  ol  those  lots.  In  1833  he  sold  and  conveyed 
three  of  the  lots,  bounding  the  purchasers  by  the  street.  He 
also  conveyed  to  the  purchasers  all  his  interest  in  the  land  in 
the  street  adjoining  the  three  lots — the  land  to  be  subject  to  the 
use  of  the  owners  of  the  lots  as  a  public  street.  He  remained 
the  owner  of  the  fourth  lot,  and  the  land  in  the  street  in  front 
of  it.  For  the  land  in  the  street  opposite  this  lot  the  commis- 
sioners allowed  him  $79,48,  which  is  less  than  its  value,  auJ 
on  that  ground  Mr.  Delaplaine  objects  to  the  report. 

\V.  Hunt  opposed  the  motion  for  confirmation,  on  behalf 
of  Abel  T.  Anderson  and  Isaac  Johnson — ^wlio  have  been  as- 
sessed for  benefits — on  several  grounds:  but  there  was  no 
proof  of  the  facts  on  which  they  relied  beyond  their  own  affida- 
vit, that  "  in  their  opinion  the  objections  are  true  in  substance 
and  matter  of  fact." 

Emmett  insisted,  that,  being  parties  in  interest,  their  affidavit 
was  not  admissible.  {John  and  Cherry  streets^  19  Wendell^ 
659.) 

By  the  Court,  Bronson,  J.  There  is  nothing  in  the 
case  of  Mr.  Delaplaine  to  distinguish  it,  in  principle,  from 
other  cases  which  have  been  before  the  court,  {l^hirty- 
second  street,  19  Wend,  128,  and  cases  there  cited.)  Hav- 
ing sold  lots  and  bounded  the  purchasers  by  the  street  as  it 
is  luid  down  on  the  city  map,  he  has  adopted  the  map,  and 
dedicated  his  land  in  the  site  of  the  street  to  the  public  use. 
He  could  have  intended  nothing  less  by  his  deeds  than  a 
declaration,  that  Twenty-ninth  street  was,  and,  so  far  as 
he  was  concerned,  should  remain  a  public  highway.  I  do 
not  say  that  this  dedication  will  extend  to  all  his  lands  in 
Uie  site  of  the   street,   however  remote   from  the   lots   sold; 
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but  it  will,  1  think,  extend  to  all  his  lands  in  the  same  block — 
or  in  other  words,  to  the  next  cross  street  or  avenue  on  each 
side  of  the  lots  sold.  The  parties  must  have  contemplated  an 
outlot  both  ways. 

Why  the  commissioners  allowed  Mr.  Delaplaine  more  than 
a  nominal  sum,  without  giving  him  the  full  value  of  the  land, 
does  not  appear :  but  he  c^mnot  complain  that  he  has  got  too 
much. 

In  relation  to  Messrs.  Anderson  and  Johnson  the  objection 
is  taken,  and  must  prevail,  that  there  is  no  legal  evidence 
of  the  facts  on  which  they  rely  in  resisting  the  motion  fot 
confinnation.  They  are  parties  in  interest,  and  not  compe- 
tent witnesses  in  their  own  favor.  {John  and  Cherry  streets^ 
19  Wendellj  659.)  The  questions  of  law  which  their  coun- 
sel wished  to  have  considered,  are  not,  therefore,  properly  be* 
fore  us. 

Motion  granted. 


In  the  matter  of  opening  Thirty-Ninth  Street  in  the  city 
of  New-York,  from  the  East  to  the  North  river. 

One  who  conveys  lands  in  the  city  of  New- York,  bounding  the  purchniier  by  a 
street  desi^ated  on  the  commissioners*  map,  thereby  dedicates  his  adjoining  land, 
m  the  site  of  the  street,  to  the  public  use  ;  so  that,  on  the  opening  of  the  street, 
he  will  be  entitled  only  to  nominal  damages  therefor:  and  this,  whether  he 
bounds  the  purchaper  by  the  centre  of  the  street  or  the  side  of  it,  and  though  lie 
■  ''lis  in  parcels  less  than  the  usual  size  of  city  lots. 

B  ,  who  owned  a  small  strip  of  land  in  that  city,  north  of  an  unopened  street  de. 
signaled  on  said  map,  and  also  the  adjoining  lands  in  the  street  and  on  the  south 
side  of  it,  conveyed  the  strip  to  N.,  designating  the  north  side  of  ike  street  as  his 
southern  boundary ;  and  subsequently  conveyed  the  rest  to  A.,  designating  the 
same  side  of  the  street  a&  his  northern  boundary.  Held  that,  by  the  deed  of  t)ie 
■trip  to  N  .  the  adjoining  land  in  the  street  was  dedicated  to  the  public ;  and 
(hough  A.  had  purchased  without  notice  of  that  deed,  and  procured  his  convey, 
ance  to  be  first  recorded,  he  was  only  entitJed,  on  th^  opening  of  the  street,  to 
nominal  damag^es. 

Quertf  whether  the  recording  statute  could,  under  any  cireumstaY*:AA.  affect  a  rigfit 
of  this  nature  which  had  previously  accrued  to  the  public. 
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One  who  hu  been  assessed  for  benefit  by  the  commissbners  of  estimate,  &e.  has  • 
right  to  oppose  the  confirmation  of  their  report}  where  it  contains  an  crrocoous  a«- 
'jwance  to  others  bj  which  his  burthen  hM  been  enhanced. 

R.  Emmett,  for  the  corporation  of  the  city,  moved  the  con- 
firmation of  the  report  of  tlie  commissioners  of  estimate  and  as- 
sessment. 


/.  E.  Lovett,  on  behalf  of  Isaac  Adriance,  opposed  the  mo- 
tion on  the  following  state  of  facts.  Samuel  R.  B.  Norton,  in 
1834,  sold  and  conveyed  to  Effingham  H.  Warner  a  piece  of 
land  which  was  described  in  the  deed  of  conveyance  as  fol- 
lows :  "  Commencing  on  the  E.  side  of  the  8th  avenue  where 
the  S.  side  of  38th  street  intersects  the  same,  thence  E.  along 
the  S.  side  of  38th  street  593  feet ;  thence  N.  and  parallel  with 
the  8th  avenue,  287  feet  6  inches,  to  the  centre  of  39th  street ; 
thence  W.  along  the  centre  of  39th  street,  to  the  8th  avenue ; 
and  thence  S.  along  the  8th  avenue,  to  the  place  of  beginning." 
Norton  still  remained  the  owner  of  a  narrow  strip  of  land  in 
39th  street,  lying  north  of  and  adjoining  the  premises  convey- 
ed to  Warner.  The  commissioners  have  allowed  Norton  the 
value  of  this  strip  of  land ;  and  Adriance,  who  has  been  as- 
sessed for  benefit,  insists  that  Norton  had  dedicated  the  land 
to  public  use,  and  should,  therefore,  have  been  allowed  only  a 
nominal  sum  for  the  fee  taken  by  the  corporation  on  opening 
the  street. 

C  Stevens  opposed  the  confirmation  on  behalf  of  D<nniel 
B.  l^allmadge  who  had  been  assessed  for  benefit,  and  the 
persons  to  whom  he  had  since  conveyed.  John  I«.  Norton 
owned  lands  lying  north  of  39th  street,  and  separated  from 
the  north  line  of  the  street  by  a  narrow  strip  of  land  which 
belonged  to  Alexander  O.  Spencer  and  his  wife,  who  ov/n- 
ed,  in  addition  to  the  strip,  the  land  in  the  street  and  thn 
ndjoiiiing  land  on  the  south  side  of  the  street.  In  1829 
Spencer  nnd  wife  sold  and  conveyed  the  strip  of  land  lying 
north  ol  the  street  to  Norton;  and  Norton  afterwards  sold 
lots,  covering  this- strip  and    his  adjoining  land,  bounding 
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the  purchasers  by  the  north  line  of  the  street  After  the  saJe 
to  Norton,  Spencer  and  wife  sold  and  conveyed  their  re- 
raainins:  land,  amounting  to  over  four  acres,  to  John  Jacob 
Astor,  bounding  hiin  on  the  north  by  the  north  line  of  39th 
street;  and  Astor's  deed  was  recorded  before  the  deed  to 
Norton.  The  commissioners  allowed  Astor  the  value  of  his 
land  lying  in  the  street,  which  the  objectors  insist  had  been 
dedicated  to  the  public  by  the  deed  to  Norton.  The  objec- 
tors made  an  atfidavit  stating  their  belief  that  Astor's  counsel 
had  notice  of  the  deed  to  Norton  at  the  time  he  took  his  con- 
veyance. 

/?.  Emmett,  for  the  corporation,  insisted  that  the  deed  to 
Norton  was  void  as  against  Astor,  whose  deed,  though  given 
last,  was  first  recorded ;  and  that  this  would  defeat  the  prior 
dedication.  He  denied  that  there  was  sufficient  evidence  to 
charge  Astor  with  notice  of  the  deed  to  Norton. 

By  ike  Court,  Bronson,  J.  The  commissioneis  have  pro- 
ceeded on  a  distinction,  which  does  not  amount  to  a  difference 
in  principle,  between  this  case  and  those  which  have  heretofore 
been  before  us.  They  have  allowed  S.  R.  B.  Norton  the  value, 
instead  of  a  nominal  sum,  for  the  strip  of  land  which  he  still 
owns  in  39th  street,  on  the  ground  that  he  did  not  convey  to 
Warner  in  parcels  of  the  usual  size  for  city  lots,  and  because,  ns 
to  39th  street,  he  bounded  the  purcfiaser  by  the  centre  instead 
of  tlie  side  of  the  street.  In  the  Matter  of  32d  street,  (19 
Wcvihll,  128,)  I  noticed  the  fact  that  the  owner  had  laid  out 
and  sold  his  land  in  small  parcels  of  the  usual  size  for  city 
lots ;  but  I  did  not  intend  to  intimate  that  it  could  be  a  matter 
of  much  importance  on  the  question  of  dedication ;  whether 
the  owner  sold  in  small  or  in  large  parcels.  It  is  enough  that 
he  refers  to,  and  adopts  the  commissioners'  map.  In  this 
case,  Norton  has  bounded  the  purchaser  on  three  sides  by 
two  of  the  streets  and  an  avert  *»,  as  they  were  laid  out  and 
established  by  the  commissioners  under  the  act  of  1807;  and 
diis  we  think  a  plain  dedication  of  all  his  adjoining  land  va 
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the  site  of  the  avenue  and  streets  lo  public  use.  We  do  nm 
think  it  important  that  Ihe  purchaser  was  bounded  by  the 
centre,  instead  of  the  side  of  39lh  street.  In  the  one  form  as 
well  as  in  the  other  the  vendor  plainly  refers  to  Ihe  eommis- 
sioners'  map,  and  adopts  the  street  as  it  had  been  previously 
laid  out  by  public  authority.  He  declares  that,  so  far  as  lie  is 
concerned,  it  shall  be  a  public  street.  He  conid  have  intended 
nothing  less. 

The  commissioners  erred  in  allowing  Norton  any  tiling  be- 
yond a  nominal  sum  ;  and  Adriance,  who  has  been  assessed  for 
benefit,  lias  a  right  to  complain  of  their  decision.  It  has  en- 
hanced the  burden  which  falls  on  him, 

Spencer  and  wife,  who  at  another  place  owned  the  lands 
in,  and  on  both  sides  of  the  street,  conveyed  a  narrow  strip  to 
J.  L.  Norton  in  1829,  bounding  him  by  the  north  side  of 
the  street ;  and  thus  dedicated  the  adjoining  land  in  the  site 
of  the  street  to  public  use.  But  it  is  said  that  this  dedica- 
tion was  defeated  by  tho  subsequent  deed  to  Astor,  because 
that  deed  was  first  recorded,  and  there  is  no  sufficient  proof  of 
notice  to  Astor  of  the  prior  conveyance.  The  two  deeds  do 
not  conffict  with  each  other.  There  is  a  common  boundary 
between  the  grantees  in  both.  The  land  conveyed  to  Norton 
lies  on  the  north,  and  that  conveyed  to  Astor  on  the  south, 
of  the  north  line  of  the  street.  It  may  be  doubted,  whether 
the  recording  statute  could  have  any  effect  upon  the  right 
which  had  previously  accrued  to  the  public  in  consequence 
of  the  deed  lo  Norton.  But  I  do  not  think  it  necessary  to  con- 
sider that  question.  The  grant  to  Astor,  although  it  includes 
the  land  in  the  site  of  the  street,  plainly  refers  to,  and  sanc- 
tions the  commissioner's  map,  and  thus  manifests  the  asseni 
of  both  grantor  and  grantee  that  the  street,  as  it  had  been 
luid  out  under  the  act  of  1807,  should  be  a  public,  street.  It 
can  make  no  difference  in  principle,  that  the  grant  to  Asler 
did  not  stop  nt  the  south,  but  extended  to  the  notlh  side  of 
the  street.  By  making  the  street  a  boundary  in  any  form, 
the  i-nrtits  have  signified  their  assent  to  what  hod  previoiis'y 
been  done  by  public  authority,  and  have  devoted   the   land 
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in  the  site  of  the  street  to  public  use.    Mr.  Astor  was  only  en- 

m 

titled  to  a  nominal  sum ;  and  those  who  have  been  assessed 
for  benefit  have  a  right  to  complain. 

The  report  must  go  back  to  the-commissi<»iers  to  be  revised 
and  corrected  in  the  two  particulars  which  have  been  men- 
tioned. 

Ordered  accordingly. 


The  People,  ex  reL  Onderdonk,  vs.  The  Supervisors  of 

(oluEENs  County,  and  otners. 

Un  motion  for  a  comrnon  law  certiorari,  opposing  affidavits  may  be  read,  notwitl)- 

standing  the  case  of  the  CommismmerB,  ^c.  v.  The  Judges,  ^c.  (9  Wend.  434,) 

apparently  contra. 
Until  the  proceedings  of  an  inferior  tribunal  are  removed  into  this  court,  no  order  to 

qnash  them  can  be  made,  however  irregular  they  may  be. 
Semble,  that  persons  upon  whom  a  tax  has  been  illegally  imposed,  and  which  it 

about  to  bo  collected,  can  obtain  no  relief  through  a  mandamus. 
An  order  made  by  a  supreme  pourt  commissioner  to  stay  the  proceedings  of  a  collec* 

tor  of  taxes  on  his  warrant,  with  a  view  to  a  motion,  is  a  nullity,  and  may  be  dis- 
regarded without  any  formal  vacatur* 
It  b  seldom  proper  to  award  a  common  law  certiorari,  where  the  party  has  an  ado* 

quate  remedy,  against  the  proceeding  complained  of,  by  action. 
A  certiorari  will  not  lie  to  a  ministerial  officer,  (e.  g.  a  collector  of  taxes,)  for  the 

purpose  of  examining  his  right  to  proceed  upon  process  under  which  he  is  acting 
Nor  will  it  lie  to  any  inferior  tribunal  except  to  remove  proceedings  which  still  re^ 

main  before  it.    Semble, 
The  certificate  of  town  auditors  allowing  accounts,  regular  on  its  face,  is  a  sufficient 

authority  for  the  board  of  supervisors  to  proceed  and  cause  the  amount  certified 

to  be  levied  on  the  town. 
Sem/fle,  such  a  certificate  precludes  the  supervisors  from  enquiring  as  to  the  merits 

of  particular  items  allowed  ;  and  if  laid  before  them  at  their  annual  meeting,  tbey 

are  bound  to  act  upon  it  without  modification  as  to  its  amount 
A  certificate  of  this  nature,  purporting  in  the  body  of  it  to  have  been  made  uy  -  tliS 

board  of  auditors  of  the  town  of  N.  H  ,**  is  sufficient,  though  the  officers  have 

merely  signed  their  names  without  adding  their  official  titles. 
ft  need  not  appear  on  the  face  of  the  certficate  that  the  auditors  met  at  the  propei 

time  and  place ;  it  will  suffice,  if  m  point  of  fact  their  meeting  was  regular  in 

thoee  respects. 
Where  all  the  officers  constituting  the  board  of  town  auditors  have  met,  a  majority 

of  them  may  decide,  and  their  certificate  will  be  valid  though  the  supervist  r  has 

nAned  to  sign  iL 
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A  certiorari  will  not  lie  to  remove  and  correct  the  proceedings  of  a  board  of  Mipapi 
nsors  in  assessing  town  and  county  taxes. 

A  writ  of  prohibition  does  not  lie  to  a  ministerial  officer^  (e.  g.  a  collector  of  taxes.) 
to  stay  the  execution  of  process  in  his  hands  ;  but  only  to  a  court  in  which  soow 
legal  proceeding  is  pending,  and  to  the  party  prosecuting  the  proceeding. 

The  case  of  The  People  y.  Works,  (7  Wendell,  486,)  commented  on  and  ex- 
plained. 

H.  M.  Western  moved  for  a  certiorari^  prohibition^  man- 
damuSj  "or  some  other  v>ritj  instrument,  process,  order  or 
proceeding^  for  the  relief  of  the  relator  and  otlier  taxable 
inhabitants  of  the  town  of  North  Hempstead,  Queens  county, 
from  the  tax  which  the  town  collector  was  proceeding^  to 
collect  by  virtue  of  a  warrant  from  the  board  of  supervisors 
of  the  county.  He  read  an  affidavit  of  the  relator,  and 
other  papers,  for  the  purpose  of  showing  that  the  town  au- 
ditors  in  October  last  improperly  allowed  the  sum  of  $3264,22, 
for  the  costs  and  expenses  of  several  suits  in  relation  to  Pear- 
salPs  Landing,  as  a  charge  against  the  said  town  of  North 
Hempstead ;  that  the  board  of  supervisors  of  the  county,  at 
their  subsequent  annual  meeting,  had  directed  that  sum,  to- 
gether with  the  other  town  charges,  to  be  levied  upon  the 
taxable  inhabitants  of  North  Hempstead ;  and  had  issued  a 
warrant  to  the  town  collector,  who  was  now  proceeding  un- 
der that  authority  to  collect  the  tax.  The  affidavit  states  the 
relator's  lax  at  $46,50,  of  which  he  believes  the  sum  of  $27 
is  on  account  of  the  illegal  charge  above  specified.  In  addi- 
tion to  the  objection  that  the  allowance  in  question  was  not 
a  proper  town  charge,  several  objections  were  taken  to  the 
proceedings  of  the  town  auditors  and  the  board  of  supervi- 
sors. It  was  also  insisted  that  the  warrant  to  the  collector 
was  irregular  and  void :  and  that  the  collector  had  forfeited 
his  office  by  neglecting  to  execute  his  official  bond  in  dtie  time 
and  proper  form. 

H.  E.  Davies,  for  the  supervisors  and  others,  proposed  to 
read  affidavits  in  answe'  to  that  on  which  the  application  was 
founded. 


ALBANY,  FEBRUARY,  1341.  jg? 

The  People  v.  The  Supcrvisora  of  Queens. 


Western  objected  that,  on  motion  for  a  common  law  certio- 
rari, opposing  affidavits  could  not  be  received,  and  cited  T/te 
Commissioners  of  Warwick  v.  The  Judges  of  Orange,  (9  Weitr 
dell,  434.) 

Bronson,  J.  That  case,  as  reported,  has  not  been  follow- 
ed— certainly  not  of  late.  Motions  of  this  kind  are  addressed 
to  the  sound  discretion  of  the  court,  and  we  think  tliat  discre- 
tion will  be  best  exercised  after  hearing  all  the  facts,  so  far  as 
either  party  chooses  to  present  them.  I  will  hear  the  answer- 
ing affidavits. 

Affidavits  were  then  read,  for  the  purpose  of  showing  that 
this  was  a  proper  town  charge,  and  that  all  the  proceedings 
had  been  regular.  After  the  reading  of  the  papers  had  been 
completed, 

Western,  for  the  relator,  insisted  that  the  proceedings  com- 
plained of  were  so  clearly  irregular  and  void,  that  the  court 
should  at  once  make  an  order  for  quashing  them,  Avithout  wait- 
ing the  dilatory  course  of  a  certiorari,  or  other  writ.  [Bron- 
son, J.  Until  the  proceedings  are  regularly  removed  into  this 
court,  we  have  no  power  to  quash  them.]  I  shall  then  ask  for 
a  mandamus,  or  some  other  appropriate  writ,  for  the  relief  ot 
the  relator  and  the  other  tax-payers  who  complain  of  these 
proceedings.  [Bronson,  J.  I  do  not  see  what  use  can  be 
made  of  a  writ  of  mandamus  in  a  case  like  this.]  I  will  then 
confine  myself  to  the  writs  of  certiorari  and  prohibition.  A 
certiorari  should  be  directed  to  the  to%im  auditors,  for  the 
purpose  of  setting  aside  their  proceedings  in  allowing  the  ac- 
counts ;  and  also  to  the  board  of  supervisors,  for  the  purpose 
of  quashing  their  proceedings — at  least,  so  far  as  relates  to 
the  illegal  charges  in  question.  But  a  certiorari  alone  will 
not  answer  the  purpose ;  for  before  we  can  reach  the  end  of 
our  application  in  that  way,  the  tax  will  be  collected.  A 
writ  of  prohibition  should  therefore  be  directed  to  the  collec- 
Uir,  restraining  him  from  taking  any  further  step  in  the  collec- 
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tion  of  the  tax.  The  People  v.  Worksj  (7  Wendell^  486,}  is 
an  aiithority  in  point  for  awarding  a  prohibition.  The  coun- 
sel then  examined  at  large  the  various  objections  to  the  pro- 
ceedings, and  cited  several  authorities  in  support  of  hi<  po- 
sitions. 

H.  E,  Davies  ^  M.  T.  Reynolds  opposed  the  motion. 

An  order  to  stay  the  collector's  proceedings  on  the  wai  rant 
for  collecting  the  tax,  until  this  motion  should  be  decided,  had 
been  made  by  Roderick  R.  Morrison,  a  supreme  court  corrmis- 
sioner  for  the  county  of  Richmond.  As  the  court  did  'not  pro- 
pose to  decide  the  main  question  until  time  had  been  tak  n  to 
look  into  the  papers,  Davies  asked  that  the  order  to  stay  pn> 
ceedings  might  be  vacated. 

Bronson,  J.  There  is  no  occasion  for  doing  that  The 
order  was  a  nullity  from  the  beginning.  There  was  no  suit 
or  proceeding  in  this  court,  and  neither  the  commission- 
isr  nor  a  judge  of  this  court  had  any  authority  to  stay  the 
collector. 

At  &  subsequent  day,  the  opinion  of  the  court  was  deliv- 
ered by 

Bronson,  J.  In  the  view  I  have  taken  of  the  case,  it  will 
not  be  necessary  to  go  into  a  particular  examination  of  all  the 
objections  which  have  been  urged  against  these  proceedings. 
If  the  relator  has  confidence  in  the  opinion  that  the  warrant  of 
the  supervisors  is  void  upon  its  face  for  any  of  the  defects  which 
have  been  pointed  out,  or  thinks  the  collector  has  forfeited  his 
office  by  omitting  to  execute  a  bond  in  due  time,  or  in  the  prop- 
er form,  he  can  try  those  questions  in  an  action  of  trespass  or 
replevin,  when  his  property  shall  be  seized ;  and  it  cannot  often 
te  proper  to  award  a  common  law  writ  of  certiorari^  where 
the  party  has  an  adequate  remedy  in  another  form.  Indeed,  a 
Lertiorari  to  the  town  auditors^  or  the  board  of  stt^pervisors^ 
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would  only  bring  tip  such  proceedings  as  still  remain  before 
those  bodies  respectively.  It  would  not  remove  the  warrant  in 
t!ie  hands  of  the  collector,  nor  would  the  return  show  wheth- 
er the  collector  had  forfeited  his  office.  And  clearly  we  can- 
not send  a  certiorari  to  that  ministerial  officer  for  the  purpose 
of  examining  the  process  under  which  he  is  acting,  or  to  eu- 
quiie  into  the  title  by  which  he  holds  his  office.  There  is  no 
(.recedent  for  such  a  proceeding. 

In  relation  to  the  principal  question,  the  affidavits  in  opposi* 
tion  to  the  motion  leave  little  room  for  doubt,  that  should  a 
certiorari  be  sent  to  the  town  auditors,  the  return  would  state 
the  costs  in  question  to  be  a  proper  town  charge.  But  if  they 
should  admit  the  contrary  to  be  the  truth,  and  we  sliould  there- 
upon quash  their  proceedings,  it  would  not  overthrow  the  sub- 
sequent proceedings  of  the  supervisors,  in  assessing  the  tax. 
That  board  had  before  it  a  certificate  in  due  form,  of  the  audit- 
ing of  the  town  accounts  of  North  Hempstead  for  the  year  1840, 
which  was  a  sufficient  authority  foi-  what  the  board  did, 
whether  the  accounts  had  in  &ct  been  properly  audited  or  not. 
Indeed,  the  supervisors  had  no  discretion  but  to  direct  the 
amount  specified  in  the  certificate  to  be  levied  and  raised 
Upon  the  town.  {Statute  of  1840,  p.  251,  ch.  305.)  There 
can,  therefore,  be  no  use  in  sending  a  certiorari  to  the  town 
auditors. 

If  the  writ  should  be  directed  to  the  board  of  supervi- 
fors,  it  must  still  fail  to  accomplish  the  end  which  the  re- 
lator has  in  view.  The  supervisors  would  return,  that  the 
sums  which  they  directed  to  be  levied  upon  the  town  of  N. 
H.,  were  duly  certified  to  them  as  town  chaiges  by  the  prop- 
er board  for  settling  that  question ;  and  that  would  be  an  eqd 
of  the  matter.  The  proceedings  would  h^  afl^nned  as  a  mat- 
ter of  course. 

But  it  is  said  that  the  certificate  of  the  town  auditors 
was  insufficient.  The  boavd  of  town  auditors  consists  of 
the  supervisors,  town  clerk,  and  two  or  more  of  the  justices 
of  the  peace  of  the  town.  {Statutes  of  1840,  p.  851,  c/'t 
305.)    The    first    objection   is,   that    the    officers  composing 
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the  board  have  only  signed  their  names,  without  adding  ihcil 
oflicial  titles  to  the  certificate.  But  they  hnve  done  suine- 
tliing  more.  The  certificate'  purports  to  be  made  by  "the 
board  of  auditors  of  the  town  of  North  Hempstead ;"  and 
that  is,  I  think,  suf&cient.  It  is  also  objected,  that  it  does 
not  appear  on  the  face  of  the  certificate,  that  the  auditors 
met  at  the  time  and  place  prescribed  by  law.  It  is  enough 
that  they  in  fact  met  at  the  proper  time  and  place.  Anoth- 
er objection  is,  that  the  supervisor  did  not  sign  the  certifi- 
cate. He  met  with  the  other  officers  constituting  the  board, 
and  when  the  body  was  properly  formed,  a  majority  of  the 
members  could  act,  although  the  supervisor  or  any  other  mem- 
ber should  dissent.  None  of  the  minor  objections  to  the  certi- 
ficate are  well  taken. 

If  these  views  are  correct,  the  awarding  of  the  writ  could 
be  of  no  use  to  the  relator.  Dut  If  we  assume  tliat  there  is 
some  defect  in  the  proceedings  which  might  be  reached  by 
a  certiurari,  I  Still  thiiik  the  writ  ought  not  to  be  granted. 
This  is  an  attempt  to  remove  the  proceedings  of  the  board 
of  supervisors  in  assessing  the  general  town  and  coupty 
taxes  upon  the  taxable  inhabitants  of  North  Hempstead ;  and 
the  errors  into  wliich  the  board  may  have  fallen  cannot  be  cor- 
rected in  this  way  without  producing  great  public  inconve- 
nience. This  subject  was  fully  considered  in  The  People  v. 
The  Supervisors  of  Allegany,  (15  Wendell,  198.)  We 
thought  it  not  a  proper  exercise  of  discretion,  to  allow  a  cer- 
tiorari in  such  a  case,  and,  retracing  our  steps,  we  quashed 
the  writ  which  had  been  awarded,  notwithstanding  the  fact 
that  a  return  had  been  made,  and  the  cause  had  been  argued 
upon  its  merits.  We  see  no  occasion  for  departing  fioni  that 
decision.  In  addition  to  the  authorities  cited  on  that  occasion, 
I  will  mention  that  another  case  is  referred  to  in  Mooers  t. 
Smedley,  (6  John.  Ck.  R.  28,)  where  a  certiorari  to  the  su- 
pervisors was  denied  by  this  court. 

The  only  remaining  branch  of  this  case  is  the  motion  of 
the  relator  for  a  writ  of  prohibition  to  the  toton  collector 
to  slay  the  levying  of  the  tax.     A  writ  of  prohibition   does 
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DOt  lie  to  a  ministerial  officer  to  stay  the  execution  of  process 
in  his  hands.     It  is  directed  to  a  court  in  which  some  action  or 
legal  proceeding  is  pending,  and  to  the  parly  who  prosecutes 
the  suit,  and  commands  the  one  not  to  hold,  and  the  other  not 
to  follow,  the  plea.    It  stays  both  the  court  and  the  party  from 
proceeding  with  the  suit.     The  writ  was  framed  for  the  pur- 
pose of  keeping  inferior  courts  within  the  limits  of  their  own 
jurisdiction,  without  encroaching  upon    other  tribunals.     (2 
Inst,  601.     P.  N.  B.  94.      Vim  Ab.  tit.  Prohibition  ;  and  same 
title  i7i  Com.  Diff.,  Bac,  Ab.  7th  Lond.  ed..  and   Tomlin^s 
Law  Diet.     3  Bl.  Com.  111.     See  also  Tomlin^s  Law  Diet, 
tit.  Consultation  ;  and  P.  N.  B.  116.)    Our  statute  also  shows 
that  the  writ  issues  to  a  court  and  prosecuting  party — not  to  a 
ministerial  officer.     (2  R.  S.  587,  §  61,  65.)    In  the  People  v. 
Works,  (7  Wendell,  486,)  although  the  motion  for  a  prohibi- 
tion seems  to  have  been  granted,  the  remarks  of  the  chief  jus- 
lice  are  in  perfect  harmony  with  what  has  been  said  in  this 
opinion  in  relation  to  the  proper  office  of  the  writ :  and  that 
case  must  not  be  understood  as  having  decided  any  thing  more 
than  that  the  tax  then  under  consideration  was  illegal.     There 
is  not  the  slightest  foundation  in  the  books  for  saying,  that  a 
prohibition  may  issue  to  a  ministerial  officer  to  stay  the  exccu 
tion  of  process  in  his  hands. 

If  the  relator  has  suffered,  or  is  in  danger  of  suffering  an  in- 
jury,  he  is  mistaken  in  supposing  that  we  can  grant  the  rehet 
which  he  asks. 

Motion  denied. 
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Hapehj.n  vs.  Woolfoad. 

Wbeic  it  M  intended  to  hold  ibc  defenduit  to  bail  io  in  action  for  a  breach  of  l 

pTDiniao  to  man^,  the  lueliam  clause  in  the  eapiai  ad  ngpandendum  isNi6ici«nl 
if  it  be  in  the  ordinary  fonn  in  aBaumpail,  thus — "  and  al«o,  Ilc.  upon  promiut," 
— witliout  addiig  any  tiling  indicaling  the  paiticulur  nature  of  the  promiaes. 

Motion  to  set  aside  an  order-  made  by  a  comniissioaer,  dio- 
charging  the  defendant  froci  custody  on  filing  common  bail, 
and  to  amend  tlie  ac  etiam. 

The  action  was  instituted  for  breach  of  marriage  promise^ 
and  n  commissioner's  order  obtained,  on  affidavit,  to  hold  tiie 
defendant  to  bail.  But  the  ac  etiam  was  in  the  ordinary  form 
iu  assimipsit :  "  and  also,  &c.  upon  promises,"  without  adding, 
"  to  marry." 

The  commissioner's  order  to  discharge  was  founded  on  this 
umissioiL 

The  defendant  had  given  bail  oa  bis  anest;  and  the  present 
motion  was  opposed  by  his  bail. 

O,  Ihtmphreys,  for  the  ototim. 

M.  T.  Reynolds,  contra. 

By  the  Court;  Cowkn,  J.  I  do  not  see  why  the  oc  etiam 
"  on  promises'*  is  not  sufficient,  as  copj^K^ti^ding  a  promise  to 
marry.  This  is  one  of  the  cases  exdfpled  by  the  non-imprisoii- 
ment  act,  (1  R.  S.  SOS,  2d  ed.  h  2,)  ibid  therefore  stands  on  Iho 
old  iaw  of  bail.  By  that,  "  no  person  shall  be  held  to  uail  on  u 
capias  ad  respondendum,  unless  the  true  cause  of  actiiHi  be 
particularly  expressed  therein."  (2  id.  270,  S  7.)  This,  how- 
ever, calls  for  no  more  than  (he  old  forms  of  ac  etiam  ;  and  I 
urn  not  aware  that  the  one  in  question,  which  was  the  usual 
form  in  assumpsit,  has  ever  been  held  to  come  sliort  of  suffi- 
cieotly  expressing  a  promise  lo  marry.  The  statute  might  be 
M'  construed  n£  to  require  the  whole  substance  of  the  declnru- 
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lion ;  but  under  the  like  sUitute  which  existed  previously,  the 
only  way  to  give  it  any  practicable  effect  was  found  to  be,  by 
:illowinar  ,i  short  intimation,  such  us  may  be  found  in  our  books 
of  practice.  ( Vid.  1  Sell  Pr.  Introd.  35.  1  R.  L,  of  1813, 
424,  §  14.)  Then,  as  now,  an  order  was  necessary  to  warrant 
Uif»  holding  to  bail,  where  the  promise  intended  by  the  ac  etiam 
u  as  of  marriage.    The  motion  is  granted ;  but  without  costs. 


Riile  accordingly. 


Tan  Vechten  vs.  Cowell. 

Where,  to  a  declaration  in  debt  on  simple  contract,  the  defendant  pleaded  ntm 
ttstumpsit,  and  a  set  off  against  thu  promises  mentioned  in  the  declaration ;  held, 
that  the  plaintiff  might  treat  the  pleas  am  a  nullity,  and  enter  the  defendant's  de- 
fault. 

R.  W.  PccKHAM,  for  the  defendant,  moved  to  set  aside  the 
default  and  subsequent  proceedings  for  irregularity,  on  the 
ground  that  the  default  was  entered  after  the  service  of  pleas. 

J.  Va7t  Buren,  contra,  read  an  affidavit  stating,  that  the  dec- 
laration was  in  debi  on  simple  contract,  and  that  the  pleas  serv- 
ed were,  1,  non  assumpsit,  and  2.  a  plea  of  set  off  against  the 
fframises  mentioned  in  the  declaration.  He  insisted  that  the 
plaintiff  was  right  in  treating  the  pleas  as  a  nuPity,  and  cited 
Perry  v.  Fisher,  (6  EcLst,  549 ;)  Bren^nan  v,  Egaru  (4  Taunt 
161.^ 

By  the  Court,  Bronson,  J.  The  cases  cited  Fhow  that  the 
plaintiff  was  at  liberty  to  treat  the  pleas  as  a  nullity ;  and  OM 
llierc  is  no  affidavit  of  merits,  the  motion  must  bo  denied. 

Rule  acpordinio  ly. 


CASES  IN  THE  SUPREME  COURT. 
Cutler  V.  Kathbone. 


CuTLEB  and  others  vs.  Rathbone,  sheriff  of  Cayugn 

A  wiil  of  reptevin,  thnugh  returnable  befors  "  tht  juHices,'*  &£.  inttead  of  "  our  jnt* 

Ucei,"  and  mentioning  na  place  of  return,  is  amendable. 
A  variance  between  the  writ,  and  samiuana,  as  lo  the  natnm  of  ihe  aclkio,  Ih« 

wril   being  in   the  Jttiatt,  and   the  aanunana  in  (he  eepit  tt  dttintl,  a  iin- 

'nic^  suminonB  la  n  nH.re  notice;  and  is  luRiclcTtt,  if  frerru,  if  it  fairly  apprise  tie 
dcfendsnl  of  the  action  being  replevin,  of  tbe  name  of  the  plaintiff  and  hia  at- 
torney, of  the  oonrt  whence  the  writ  issued,  and  the  time  and  place  for  the  de- 
fendant to  appeal. 

A  mistake  in  returning  a  writ  to  the  wrong  olerk'a  office,  is  not  ground  for  *etlin| 
aside  the  proceeding* ;  the  slatule  on  this  aubjecl  being  merely  directory. 

Though  the  affidavit  of  property,  Slc  in  reptevin,  may  be  made  by  a  third  peram 
in  baliair  of  the  plaintiS*,  he  must  do  it  from  ihe  facts  within  his  personal  knowU 
edge,  independent  of  men  hearsay  of  the  party  or  othera ;  and  when  (he  affida- 
vit was  so  drawn  as  to  raise  the  inference  of  its  having  been  made  upon  hearsay, 
il  was  held  inaufficicnt,  but  amendable  upon  Unas. 

In  this  cone,  the  replevin  bond  was  executed  by  one  surety,  and  no  other  penon, 
leaving  blanke  lor  the  name  of  the  obligee  and  tlie  person  from  whom  the  prop- 
erty was  to  be  replevied  ;  and  in  tliat  condition  it  was  attested  by  a  witness,  but 
before  the  wril  was  executed,  the  blanks  were  filled  op  by  authority  frnm  the 
anrety,  in  the  alleating  witness'  abaanee.    HtU,  on  motion  to  art  aside  the  ^o- 


Motion  to  set  aside  a  writ  of  replevin,  Ihe  service  there- 
of, and  subsequent  proceedings.  The  writ  was  made  return- 
able before  "  the  justices,"  &-c.  instead  of  "  our  justices,"  &c 
and  mentioned  no  place  of  return.  It  was  in  tlie  detinet 
only;  and  the  summons  served  hy  the  coroner  was  in  the 
cepit  and  detinet.  The  return  itself  was  correcl  in  form,  but 
was  filed  in  the  Utica  clerk's  office ;  whereas  it  should  have 
been  in  the  clerk's  o/lice  at  Geneva.  The  affidavit  was  made 
by  the  attorney  for  the  plaintiffs,  and  was — "Tliat  he  has 
(txamined  into,  and  is  well  acquainted  with  the  facts  of  the 
case,  &c. ;  and  deponent  verily  believes,  and  has  no  doubt, 
that  the  plaintiffs  are  the  owners  of  the  property  described 
Id   the   writ  alx)ve   set   forth ;"   [the   affidavit  was  subjoined 
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to  the  writ;]  "and  that  the  same  has  not  been  taken  foi 
oiiy  tax,  assessment  or  fine,  levied  by  virtue  of  any  law  of 
this  state,  nor  seized  under  any  execution  or  attachment 
against  the  goods  and  chattels  of  the  said  plaintiff  liable  to 
execution.  The  reason  why  deponent  makes  this  afBdavit  is, 
Ihat  the  plaintifis  reside  in  the  city  of  New- York,  and  the 
goods  are  in  the  county  of  Cayuga."  The  replevin  bond  was 
executed  by  only  one  person,  the  attorney,  as  surety ;  leaving 
blanks  for  the  name  of  the  obligee  and  the  person  from  whom 
the  goods  were  to  be  replevied.  It  was  subscribed  by  an 
attesting  witness,  and  the  bt^nd  then  sent  off,  and  the  blanks 
afterwards  filled  up  by  another,  not  in  the  attesting  witness' 
presence. 

W.  T.  Worden,  for  the  motion. 

Af.  T,  Reynolds^  contra. 

By  the  Courts  Cowen,  J.  The  mistake  in  the  form  pf  the 
writ  is  merely  clerical,  and  may  be  corrected  by  amendment. 
( Williams  v.  Rogers^  6  John.  R.  163,  166,  7.  Morrcll 
V.  Waggoner,  id.  233.)  The  variance  between  the  writ  and 
summons  was  but  formal,  and  could  not  well  mislead.  It  in- 
formed the  defendant  of  the  term  when  the  writ  was  returnable, 
and  that  the  action  was  replevin.  The  summons  is  but  a 
notice ;  and  if  it  apprise  the  defendant  of  the  proper  term  when 
he  is  to  appear,  he  of  course  becomes  fully  informed  as  to  the 
nature  of  the  action  by  the  declaration.  I^  on  proper  inquiry, 
he  finds  this  to  vary  from  the  writ,  he  may  move  to  set  it 
aside;  but  we  have  never  extended  the  same  right  to  a  formal 
slip  in  the  summons.  It  is  enough  that  the  defendant  be  not 
mislc^l.  The  statute,  (2  R.  S,  431,  §  9,  2d  ed,)  requires  oniy 
k' brief  staten^ent,  signed,  &c.  containing  the  name  of  the  plain- 
tiff and  his  attorney,  the  court  and  the  time  and  place  of  the 
return. 

Mistaking  the  proper  clerk's  office,  is  not  a  ground  foi 
letting  aside    the    proceedings.      The    statute    pointing    oui 
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the  place  of  return  is  merely  directory.    ( Garlock  v.  Oniarii 
Bank,  1  Wend.  288.) 

The  affidavit  may  be  made  by  some  one  in  behalf  of  the 
plaintiff,  (2  R.  S.  431,  §  7,  sttb,  1,  2d  ed. ;)  but  he  must  be  ena- 
bled to  speak  from  facts,  independent  of  the  mere  information 
of  the  party.  Here  the  attorney  says,  he  was  well  acquainted 
with  the  facts  ;  and,  from  such  acquaintance,  undertakes  to  say 
that  the  property  belongfs  to  his  clients.  Such  acquaintance 
may  have  been,  and  I  infer  from  the  attorney's  further  affidavit 
that  it  was,  derived  from  the  mere  statement  of  the  clients, 
probably  in  a  letter,  or,  at  most,  irom  some  one  who  retained 
him.  Such  an  affidavit  is  a  mere  evasion  of  the  statute.  We 
might  as  well,  and  even  better,  take  the  certificate  of  the  client, 
without  onth. 

We  have,  however,  allowed  a  good  bond  to  be  filed  where 
that  given  at  first  was  defective.  {Hawley  v.  Bates,  19  Wend. 
632.  W/iallng  v.  Shales,  20  id.  673.)  The  bond  and  affida- 
vit are  both  required  by  the  statute  as  preliminaries  to  warrant 
the  service,  (2  /?.  S.  431,  §  7,  2d  ed.)  the  one  in  tenns  equally 
stronc:  with  the  other ;  and  I  perceive  nothing  in  principle 
which  forbids  our  allowing  an  amended  affidavit  any  more  than 
a  bond. 

The  bond  is  admitted  to  be  defective,  there  being  only  one 
surety ;  but  this  defect,  like  all  the  others  in  the  proceedings,  is 
shown  to  have  been  a  consequence  of  haste  and  clerical  mis- 
take, the  defective  attestation  inclusive. 

The  plaintiifs  may  therefore  amend  all  the  defects,  upon  jiay« 
meat  of  costs. 

Rule  accordioglv* 
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Wilson  vs.  Abrahams. 

Where  JQTora  daring  the  trial  of  a  civil  cause  were  allowed  to  separate,  and  one  if 
them  drank  spirituous  liquors :  held,  not  a  ground  for  setting  aside  the  verdict,  it 
not  appearing  that  in. so  doing  he  violated  any  express  direction  of  the  court,  and 
there  being  no  reason  to  suppose  that  he  drank  to  excess,  or  upon  the  invitation 
or  at  the  expense  of  cither  of  the  parties. 

The  case  of  Brant  v.  Fowler,  (7  Cowen*a  R,  562,)  so  far  as  it  holds  the  mere  fact 
of  drinking  spirituous  liquors  by  a  juror,  during  the  progress  of  a  trial,  to  be  suffi- 
cient, per  9e,  to  warrant  the  setting  aside  of  the  verdict,  cannot  be  supported. 

Every  irregularity  of  a  juror  which  would  subject  him  to  censure,  whether  in  drink- 
ing spirituous  liquors,  separating  from  his  feBows,  or  the  like,  should  not  over- 
turn tie  verdict,  unless  there  be  some  reason  to  suspect  that  the  irregnlarity  ma, 
have  had  mme  influence  on  the  final  resuH  of  the  cause. 

Cases  relating  to  the  misoondnet  of  jurors  in  civH  and  criminal  trials,  cited  and  !•• 
viewed. 

Misbehavior  of  jurors.  The  trial  of  this  cause  at  the 
Albany  circuit  lasted  nearly  t\^o  days,  and  when  the  court 
adjourned  for  rest  or  refreshment  in  the  progress  of  the  trial, 
the  jurors  were  allowed  to  separate.  During  the  adjourn- 
ment for  dinner  on  the  second  day  of  the  trial,  one  of  the 
jurors  went  into  a  tavern  near  the  City  Hall,  and  drank 
about  half  a  gill  of  brandy.  This  was  before  the  evidence 
had  been  closed.  The  jury  afterwards  rendered  a  verdict  for 
the  plaintiff  for  ten  dollars  damages,  which  being  much  less 
than  he  supposed  himself  entitled  to  recover,  he  now  moved 
to  set  aside  the  verdict  for  the  misbehavior  of  the  juror.  There 
was  no  allegation  that  the  juror  was  intoxicated,  or  that  the 
drinking  was  at  the  request  or  expense  of  either  party,  or  ren- 
dered him  less  capable  than  he  was  before  for  the  proper  di9- 
chorgr;  of  his  duty. 

P,  Cogger,  for  the  plaintiff 
M.  7\  Reynolds^  contra. 

By  the  Court,  Bronson,  J.  In  civil  cases,  wnen  tne 
cccrt  adjourns  for  refreshment   in  the  progress   of  a   trial. 
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and  before  the  cause  is  finally  committed  to  the  jniy,  it  is 
now  the  usual  course  to  allow  the  jurors  to  separate  and 
return  to  their  families  or  boarding  bouses  for  food  and 
rest ;  and  if  one  of  them  drink  a  glass  of  spirituous  liquor 
while  so  absent  from  court,  I  cannot  think  it  sufficient 
ground  for  setting  aside  the  verdict,  unless  there  is  some 
reason  to.  suppose  that  the  juror  drank  to' excess,  or  at  the 
expense  or  on  the  invitation  of  one  of  the  parties.  I  agree 
that  it  would  be  well  that  all  men  should  abstain  from  the 
use  of  intoxicating  drinks ;  but  until  that  sentiment  becomes 
nearly  or  quite  universal,  I  think  it  should  not  be  imposed 
as  a  law  upon  a  juror  in  those  cases  where  he  is  permit- 
ted for  a  night  or  an  hour  to  go  wheresoever  he  pleafies 
without  being  attended  by  an  officer.  To  adopt  the  lan- 
guage of  Parke,  J.  in  Everett  v.  Youellsy  (4  Barn.  ^  AdoL 
681,)  where  food  was  secretly  delivered  to  the  forcnian,  af- 
ter the  jury  hnil  retired  to  consider  of  their  verdict,  "it 
would  be  a  fearful  thing  if  verdicts  could  be  set  aside  on  such 
grounds  as  this.**  We  might  expect  to  see  many  verdicts 
overturned. 

This  cnse  is  distinguishable  from  those  on  which  the  plain- 
tiff" relies.  The  People  v.  Douglass^  (4  Cowen^  26,)  was  a 
capital  case,  and  the  jurors  were  only  allowed  to  leave  the 
court  room  under  the  cliarge  of  two  sworn  constables,  with 
the  direction  of  the  court  to  keep  together  and  return  speed- 
ily. Contrary  to  their  duty,  two  of  the  jurors  separated  from 
their  /el lows  and  the  officers,  and  while  so  separated,  ate, 
drank  spirituous  liquor,  and  conversed  with  by-standers  on 
the  subject  of  the  trial.  The  jurors  knew  that  they  were 
disregarding  the  instructions  of  the  court,  and  doing  that 
which  the  officers  could  not  rightfully  permit  to  be  done ;  and 
for  tfiis  misbehavior,  the  verdict  was  set  aside.  So,  too,  in 
Brant  v.  Fowler^  (7  Cowen,  562,)  the  jurors  were  not  allowed 
to  separate,  but  were  permitted  to  leave  the  court  room,  accom- 
panied  by  an  officer.  One  of  the  number  separated  from  tlie 
officer  and  drank  brandy;  and  for  that  cause,  tlie  verdict  was 
set  aside.    This  case  certainly  goes  very  fai* ;  for  it  appesits 
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t}iat  the  juror  did  not  intend  to  disregard  his  duty.  He  nni» 
took  the  charge  of  the  judge,  and  only  drank  a  small  quantity 
of  brandy  as  a  remedy  for  disease.  But  still  the  jurors  were 
not,  as  in  this  case,  at  liberty  to  go  where  they  pleased ;  noi 
had  they  the  right  to  take  either  food  or  drink  without  the 
fiermisston  of  the  court.  It  should  also  be  added,  that  the 
judge  had  delivered  his  charge,  and  the  trial,  as  to  every  thing 
but  the  verdict,  was  at  an  end,  before  the  jurors  were  permitted 
to  retire. 

I  may  notice  here,  that  in  The  State  v.  Prescott,  (7  Neto- 
Hamp.  R.  287,)  the  superior  court  of  New-Hampshire  did  not 
seem  prepared  to  follow  the  two  decisions  I  have  mentioned 
even  in  a  capital  case.  Nor  were  they  followed  in  Common 
wealth  V.  Rohy,  (12  Pick.  610,  516,  520,)  which  was  also  a 
*apital  case. 

In  Kellogg  V.  Wilder^  (15  John.  R.  455,)  although  the  conri 
ijpoke  with  just  severity  of  the  misconduct  of  the  justice  in  per- 
•nitting  the  parties  to  treat  the  jury,  yet  the  judgment  seems  to 
iave  been  reversed  on  the  ground  that  "  the  verdict  was  de- 
cidedly wrong  upon  the  evidence."  In  Rose  v.  Smith,  (4 
Cowen,  17,)  spirituous  liquor  was  freely  circulated  among  tli€ 
jury  on  the  trial,  although  the  plaintiff  in  error  objected  to  it . 
and  one  of  the  jurors  was  "  disguised  with  liquor" — in  othei 
words,  he  was  rendered  incapable  by  intoxication  for  the  proper 
discharge  of  his  duty.  That  was  a  plain  case  for  reversing  th«i 
judgment  of  the  justice. 

I  find  nothing  in  the  earlier  decisions  to  disturb  this  ver- 
di;t.  There  is  an  anonymous  case  m  Dyer,  (37,  pL  45,) 
where  the  jury  ate  and  drank  after  they  had  agreed  on  their 
verdict,  but  before  it  was  delivered  in  court;  and  the  ju- 
rors were  fined  forty  pence  each,  but  judgment  was  render- 
ed upon  the  verdict.  In  another  anonymous  case  in  Dyer, 
(21S,  pL  4,)  the  jury,  after  the  charge,  returned  and  said 
they  were  all  a^jreed  except  one,  and  he  had  eaten  a  pear 
and  drank  a  draught  of  ale,  wherefore  he  would  not  agree. 
On  being  again  sent  out,  they  found  a  verdict  for  the  plaice 
tiff,   on  which  judgment   was  rendered ;  but   the  ofiSeudfaig 
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juror,  or  the  offenders,  as  the  report  states,  were  committed* 
and  found  surety  afterwards  for  their  fines ;  and  as  (o  ilia 
bailiff  who  attended  the  jury,  curia  advisare  vult.  In  Tlie 
Duke  of  Richmond  v.  Wise^  (1  Vent.  124,)  the  jivy  drank 
wine  while  they  were  deliberating;  and  further,  "after  they 
had  given  up  their  privy  verdict,  they  were  treated  at  the 
laveni  by  the  plaintiff's  solicitor,  before  their  affirmance  of  it 
in  court :"  and  for  "  these  misdomeanors  ni  the  jury,"  a  mo- 
tion was  made  to  set  aside  the  verdict  which  they  found  for 
:he  plaintiff.  But  the  motion  was  denied.  As  to  the  drink- 
ing wine,  the  judges  were  all  agreed,  "that  if  the  jury  eat 
or  drink  at  the  charge  of  the  party  for  whom  they  find  their 
verdict,  it  disannuls  their  verdict;  but  here  it  doth  not  ap- 
pear that  the  wine  they  drank  was  had  by  order  of  the  plain- 
tiff, or  any  agent  for  him."  And  as  to  the  treating  by  the 
plaintiff  between  the  privy  and  the  public  verdict,  the  court 
held,  that  it  did  not  avoid  the  finding ;  though  it  would  have 
been  otherwise,  "  if  the  defendant  had  treated  them,  and  they 
had  changed  their  verdict"  In  the  King  v.  Bvrdett,  (12 
Mod,  111,)  it  is  said,  tliat  if  the  jury  eat  and  drink  at  the 
charge  of  the  party  for  whom  the  verdict  is  found,  it  avoids 
it ;  but  if  at  their  own  charge^  they  are  only  fineablc.  This 
case  is  also  reported  in  2  Salic,  645,  where  Holt,  C.  J.  said, 
that  if  a  jury  eat  (and  there  was  formerly  no  difference  as  to 
this  question  between  eating  and  drinking,)  at  their  own 
charge^  it  is  fincable,  but  the  verdict  shall  stand  ;  otherAvisc, 
if  at  the  charge  of  one  of  the  -parties,  and  the  verdict  is  found 
for  him.  (1  Ld,  liaym.  148,  S.  C.)  In  Harehottle  v.  Placode^ 
{Cro,  Jac,  21,)  it  wjis  certified  upon  the  postea,  that  the  jurors 
had  taken  meat  and  drink  before  giving  their  verdict,  but  it 
did  not  appear  at  whose  charge ;  and  the  court  said,  "  thjit 
would  make  a  great  difference,  for  if  it  were  at  the  cost  of  the 
party  for  whom  they  gave  their  verdict,  it  M'ill  make  the  ver- 
dict void  :  but  if  it  were  at  their  own  cost,  it  is  only  fineablc, 
and  the  verdict  good."  The  same  doctrine  is  laid  do^^n  in 
Coke  LitL  227,  D  ;  Trials  per  pais,  248 ;  21  Vin.  Ab.  44S,  tiL 
7yial,{G,g.) 
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The  case  of  Brani  v.  Fowler  cannot,  I  think,  be  supported. 
The  mere  fact  that  some  of  the  jurors, "  of  their  own  head,"  drink 
spirituous  liquor  in  the  course  of  a  cause,  if,  as  was  admitted  in 
that  case,  there  "  has  been  no  mischief,"  cannot  be  a  sufficient 
ground  for  setting  aside  the  verdict.  There  is  no  authority, 
ancient  or  modern,  so  far  as  I  have  .observed,  which  goes  far 
enough  to  uphold  such  a  doctrine.  The  case  of  The  People  v. 
Douglass  must  l)e  considered  as  having  turned  upon  all  the 
grounds  of  irregularity  which  were  urged  against  the  verdict, 
and  not  on  the  single  objection  that  some  of  the  jurors  drank 
spirituous  liquor.  In  addition  to  the  fact  of  drinking,  two  of 
the  jurors,  contrary  to  their  duty,  separated  from  their  fellows, 
and  one  of  them  conversed  with  the  by-standers  on  the  subject 
of  the  trial. 

It  is  worthy  of  remark,  that  in  the  two  cases  which  have 
just  been  noticed,  not  a  single  authority,  or  even  dictum 
was  referred  to  for  the  purpose  of  showing  that  the  drinking 
of  the  jurors  at  their  own  expense,  where  there  is  no  reason 
to  suppose  there  has  been  any  excess,  is,  in  itself,  a  sufficient 
ground  for  disturbing  the  verdict.  The  earlier  cases  in  this 
court  had  gone  upon  the  principle,  that  notwithstanding  a 
trifling  irregularity  on  the  part  of  the  jury,  the  verdict  should 
stand,  unless  there  was  some  reason  to  suppose  that  the  party 
moving  might  have  suffered  by  the  misconduct  of  which  he 
complained^.  {Smith  v.  Thompso7i^  1  Cowen^  221.  Hortan 
V.  Horton,  2  id,  589.  Ex  parte  Hill,  3  tU  355.)  This  rule 
is  in  accordance  with  the  ancient  cases  to  which  I  have  already 
referred. 

When  in  the  course  of  the  trial,  a  juror  has  in  any  way 
come  under  the  influence  of  the  party  who  afterwards  has 
the  verdict,  or  there  is  reason  to  suspect  that  he  has  drank 
so  r.uich,  at  his  own  expense,  as  to  unfit  him  for  the  prop- 
er discharge  of  his  duty,  or  where  he  has  so  grossly  mis- 
behaved himself  in  any  other  respect  as  to  show  that  he 
had  no  just  sense  of  the  responsibility  of  his  station,  the 
verdict  ought  not  to  stand.  But  every  irregularity  which 
would    subject    the   juror  to  censure,  whether  in   drinking 
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spirituous  liquor,  separating  from  his  fellows,  or  the  like,  should 

not  overturn  the  verdict,  unless  there  be  some  reason  to  suspect 

that  the  irregularity  may  have  had  an  influence  on  the  iinal 

result. 

There  is  no  pretence  in  this  case,  that  tlie  juror  either  drank 

to  excess,  or  at  the  expense  of  the  defendant,  and  wc  think  tiie 

verdict  should  not  be  disturbed. 

Motion  denied.(a) 

(a)  A  similar  dccinion  was  made  immediatelj  afterward,  in  Dunning  v.  Hum» 
phrey  jr  Clark.  There  the  defendant  moved  to  set  aside  the  Inquisition  found  by 
tlie  jury,  on  a  writ  of  inquiiy  of  damages,  upon  the  ground  that  several  of  the  jurors 
summoned  by  the  sheriff  drank  spintuous  liquor  at  the  bar  of  the  tavern  wiiere  thry 
were  assembled,  before  they  retired  to  delibemto  upon  their  verdict  There  was  no 
charge  that  any  of  the  jurors  drank  to  excess,  or  that  tlie  plaintiff  knew  aught  of 
the  matter. 

By  ike  Court,  Bkonson,  J.    This  case  depends  on  the  same  principle  as  that  of 

WiUon  V.  Abraham$f  just  decided,  and  the  motion  to  set  aside  the  inquisition  must 

be  denied. 

Rule  accordingly 


Calder  f;^.  Lansing. 


In  verifying  a  plea  under  the  Ist  rule  of  May  term,  1840,  it  is  not  sufficient  to 
to  a  defence  on  the  meriit  generally.    The  affidavit  must  point  to  the  particuiai 
demand  on  which  tlie  action  is  brought*  , 

fiat  where  the  declaration  was  on  an  award  pursuant  to  a  parol  ambmisaiani  tauh 
that  the  case  was  not  within  the  act  of  1840,  and  therefore  the  plea  need  not  bs 
verified  by  affidavit 

If  the  action  is  founded  either  wholly  or  in  part  on  a  parol  agreement,  the  defcndanl 
may  plead  without  an  affidavit  of  merits. 

It  aeetna,  that  had  the  submission  been  in  writing,  the  case  might  have  beef 
brought  within  the  statute  and  rule  nrentioned. 

Yerifyino  pleas.  The  declamtion  stated  a  parol  sttb 
mission  to  arbitration,  and  a  written  award  to  pay  a  sum  of 
money  and  the  costs  of  a  suit  to  be  taxed.  The  plaintiff 
served  a  copy  of  the  awa-d,  and  taxed  bill  of  costs,  with 
the  declaration ;  with  notice  that  these  were  the  only  d3- 
mands  to   be  given   in  evidence.      The  defendant  served  a 
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pleii  of  die  general  issue,  with  an  affidavit  of  merits,  con« 
eluding  as  follows:  'Uhat  he  has  a  good  and  substantial 
defence  on  the  merits  in  this  cause,  as  he  is  advised  by  his 
said  counsel,  and  verily  believes."  The  plaintiff's  attor- 
ney disregarded  the  plea,  and  entered  the  defendant's  de- 
fault, on  the  ground  that  the  affidavit  of  merits  was  not  suffi- 
cient. 

G.  R.  Davis,  for  the  defendant,  moved  to  set  aside  the  de- 
fault, fur  irregularity. 

A.  F.  Wheeler,  for  the  plaintiff. 

Bi/  the  Court,  Bronson,  J.  If  this  case  comes  withm 
the  first  rule  of  May  term,  1840,  (22  Wendell,  644,)  the 
affidavit  accompanying  the  plea  was  insufficient  It  was  not 
enough  to  swear  to  a  defence  on  the  merits  generally.  Such 
affidavits  have  sometimes  been  put  in  merely  because  the 
declaration  contained  counts  which  were  not  adapted  to 
the  particular  dealings  between  the  parties,  or  claimed  dam- 
ages beyond  the  amount  really  due.  When  the  plaintiff 
brings  his  case  within  the  rule  in  question,  the  affidavit  of  mer- 
its must  point  to  the  particular  demand  on  which  the  action 
is  brought. 

But  no  affidavit  was  necessary  in  this  case.  The  statute 
speaks  of ''  actions  upon  contract  upon  any  loritten  instnimetit 
or  recordJ^  {Statutes  of  1840,  p.  333,  §  17.)  And  the  rale  made 
in  pursuance  of  this  enactment,  provides  for  "  actions  upon  any 
written  instalment  or  record"  where  it  appears  "  that  the  written 
instrament  or  record  is  the  only  cause  of  action  on  which  the 
plaintiff  relics."  The  award  in  this  case,  though  a  "  written  in- 
strument," is  neither  a  contract  nor  a  record.  And  besides,  a 
par(d  submission  to  arbitration  lies  at  the  foundation  of  the  ac- 
tion. The  award  is  nothing  without  an  agreement  to  abide  by 
it  If  the  submission  had  been  in  writing,  the  plaintiff  might 
have  brought  his  case  within  the  statute  and  rule  in  ques- 


f 
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tion ;  but  where  the  action  is  founded,  either  wliolly  or  in  part, 
on  a  parol  agreement,  the  defendant  may  plead  without  an  affi 
ditvit  of  merits. 

Motion  granted. 


Chrysler  vs»  James  and  otiiers. 

\S  aere  a  declaration  on  the  money  counts  wfts  served,  with  a  notice  that  certain 
notes,  copies  whereof  were  subjoined,  would  be  given  in  evidence,  bat  not  re- 
strii.*ting  the  plaintiff  *s  claim  to  those  demands  ;  and  the  defendant  put  in  a  plea 
of  the  general  issue  without  an  affidavit  of  merits :  Held,  that  the  plaintiff  could 
not  afterward  amend  under  the  S3d  nile,  by  serving  a  copy  of  the  declaration 
in  tlte  same  words  as  the  one  before  delivered,  with  a  notice  that  the  notcsi 
C3pit.!i  of  which  were  again  given,  constituted  the  only  cause  of  actum  relied  on. 

Such  a  huuce  is  not  a  bill  of  particulart,  either  in  terms  or  legal  effect 

//  seems,  that  if  a  plaintiff  has  served  a  bill  of  particulars  with  his  original  decla- 
ration, he  will  be  entitled  to  amend  under  the  rule  in  question,  by  changing  the 
form  of  the  particulars. 

For  most  purposes  a  bill  of  particulars  is  regarded  as  an  amplificatioD  of  the  plead- 
ing  to  which  it  relates,  and  is  to  be  construed  as  forming  a  part  of  the  pleading 

Amendments.  The  plaintiff  served  a  declaration  contain- 
ing the  money  counts,  with  a  notice  that  two  promissory  notes, 
of  which  copies  were  subjoined,  would  be  given  in  evidence  on 
the  trial.  As  it  did  not  appear  that  the  notes  were  the  onlf/ 
cause  of  action  on  which  the  plaintiff  relied,  the  defendants 
pleaded  the  general  issue,  without  accompanying  the  same  witli 
an  affidavit  of  merits  pursuant  to  the  first  rule  of  May  term, 
1840.  (22  Wendell,  644.)  The  plaintiff  thereupon  amended 
under  the  23d  rule,  by  serving  the  defendants'  attorney  with  a 
copy  of  the  declaration  in  the  same  words  as  when  originally 
delivered,  with  a  notice  that  the  notes,  of  which  copies  were 
again  given,  were  the  only  cause  of  action  on  which  the  plain- 
tiff relied.  The  defendants'  attorney,  thinking  the  plaintiff  ir- 
regular in  amending  his  notice  instead  of  the  declaratioHj  omit- 
ted to  plead  anew,  and  at  the  end  of  twenty  days  the  plainlifl 
entered  a  default,  which 
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K.  Miller^  /or  the  defendants,  now  moved  to  set  aside  for  ir 
regularity. 

M.  T,  Reynolds^  for  the  plaintiff. 

By  the  Courts  Bronson,  J.  If  the  plaintiff  had  served  a  bill 
ol  particulars  with  the  original  declaration,  he  would  perhaps, 
have  been  authorized  to  amend  of  course  under  the  23d  lule  by 
simply  changing  the  form  of  the  particulars.  Although  the 
rule  only  provides  for  amendments  of  the  pleadings^  yet,  for 
most  purposes,  the  particulars  are  regarded  as  an  amplificatiou 
of  the  pleading  to  which  they  relate,  and  are  construed  as 
though  they  formed  a  part  of  it  {Starkweaiher  v.  KUile,  17 
Wendell^  20.)  But  it  is  not  necessary  to  decide  that  question. 
In  this  case  the  plaintiff  did  not,  in  the  first  instance,  serve  a 
bill  of  particulars.  He  only  gave  such  a  notice  and  copy  of 
notes  as  would  authorize  him  to  give  the  instruments  in  evi- 
dence under  the  money  counts,  pursuant  to  the  act  of  1832, 
without  restricting  his  claim  to  those  demands.  It  was  not  a 
bill  of  particulars,  either  in  terms  or  in  legal  effect.  His  subse- 
quent amendment  was  nothing  more  than  delivering  a  bill  for 
the  first  time ;  and  that  was  not  within  the  rule  authorizing  an 
amendment  of  the  declaration  as  of  course.  The  plaintiff  may, 
no  doubt,  voluntarily  deliver  the  particulars  of  his  demand  after 
the  service  of  the  declaration,  for  the  purpose  of  avoiding  the 
delay  incident  to  an  order  for  a  bill  obtained  by  the  defendant. 
But  he  cannot  in  that  way  impose  on  the  defendant  the  neces- 
sity of  pleading  anew,  and  verifying  his  plea  under  the  first 
mle  of  May  term,  1840. 

Motion  granted 
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Wilson  vs.  Wetmore. 

A  party  movingr  to  quash  or  supersede  a  writ  for  some  defect  therein,  must  point  oni 
the  defect,  cither  in  his  affidavit,  or  notice  of  motion.  It  is  not  enough  that  the 
papers  on  which  he  moves  contain  a  copy  of  the  writ,  in  which  the  defect  appears. 

P.  Cagger,  for  the  defendant  in  error,  moved  to  quash  or 
supersede  the  writ  of  error,  on  the  ground  that  the  name  of  one 
>f  the  parties  was  omitted  in  the  body  of  the  writ.  He  moved 
on  an  affidavit,  and  what  purported  to  be  a  copy  of  the  writ ; 
but  neither  the  affidavit  nor  notice  of  motion  mentioned  any  de- 
fect or  omission  in  the  writ. 

M.  T»  Reynolds^  contra. 

By  the  Courts  Bronson,  J.  The  motion  must  be  denied, 
with  costs.  Where  a  party  moves  on  the  copy  of  a  writ  or 
other  paper,  intending  to  rely  on  some  formal  defect  or  error  in 
the  proceeding,  he  must,  either  in  his  affidavit  or  notice  of  mo- 
tion, point  out  the  particular  objection  on  which  he  intends  to 
rely,  to  the  end  that  the  other  party  may  have  a  fair  opportuni- 
ty to  answer.  It  is  quite  possible  that  the  defendant  is  moving 
on  an  erroneous  copy  of  the  writ,  or  that  the  plaintiff  would 
have  had  some  other  good  answer  to  the  motion,  if  he  had  not 
been  brought  here  without  the  slightest  intimation  of  tlie  ob- 
jection which  is  now  urged  against  the  writ. 

Motion  dcnied.(a} 

(a)  In  AHOTHBii  CASE  between  the  same  counsel,  a  motion  was  made  to  set  aside 
an  execution,  on  the  grround  that  it  was  tested  out  of  term.  A  copy  of  the  execution 
was  annexed  to  the  movingr  papers,  but  no  mention  was  made  of  the  error  on  whicli 
the  party  intended  to  rely ;  and  the  judge,  for  that  reason,  denied  the  motion  wil^ 
^osts. 
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Bwfioa  of  papera  through  the  post  office,  under  rule  4th,  of  May  term,  1840,  it  in- 
effectual, aoless  the  entire  postage  legally  chargeable  thereon  be  paid.  So  held, 
where  the  person  mailing  them  paid  as  for  a  double  letter,  that  being  all  the  post* 
master  demanded,  though  treble  postage  was  the  legal  charge ;  and  the  postnias* 
(er  at  the  office  to  which  the  letter  was  directed,  corrected  the  charge,  and  de- 
manded the  balance,  in  consequence  of  which  the  attorney  for  whom  ihcy  wen 
intended  refused  to. take  them  out 

If  the  papers  are  properly  mailed,  the  attorney  to  whom  they  are  sent  takes  the  risk 
of  all  accidents. 

It  is  not  enough,  however,  that  the  paper»  are  directed  to  the  attorney ;  tliey  must 
be  inclosed  in  a  wrapper,  Slq, 

Service  of  papers  by  mail.  The  papers  were  deposited 
in  the  post  office,  and  postage  paid  as  for  a  double  letter,  which 
was  all  that  the  postmaster  demanded ;  though  treble  postiigo 
should  have  been  paid.  The  postmaster  at  the  office  to  which 
the  letter  was  directed  marked  it  undercharged,  and  de« 
manded  the  balance  of  postage  from  the  attorney  to  whom  it 
was  directed  ;  in  consequence  of  which  the  attorney  refused  to 
take  it  out  of  the  office,  and  a  default  was  entered.  On  a  mo- 
tion to  set  aside  the  default,  the  question  was,  whether  the  ser- 
vice was  good  under  the  4th  rule  of  May  term,  1840.  (22 
Wcfidell,  644.) 

By  the  Courts  Bronson,  J.  The  service  was  insufficient 
The  letter  failed  to  reach  the  attorney  to  whom  it  was  direct- 
ed, in  consequence  of  the  omission  to  pay  all  the  postage  le- 
gally chargeable  upon  it  When  the  papers  are  properly  mail- 
ed, the  attorney  to  whom  they  are  sent  takes  all  the  risk  of 
accidents.  We  ought  not  to  subject  him  to  any  further  bur- 
den. He  is  not  obliged  to  take  the  papers  from  the  office 
charged  with  postage.  The  attorney  who  sends  the  papers 
must  pay  all  the  postage  that  can  be  legally  demanded,  01 
take  the  hazard  of  tlieir  not  being  received  in  consequence  of 
bis  omission. 

Vol.  L  23 
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In  another  case,  the  papers  were  directed  to  Uie  attorney 
but  were  not  enclosed  in  a  wruper,  as  Uie  rule  requires,  iii 
consequence  of  which  they  were  received  in  a  soiled  and  dara- 
aired  condition. 


liff  the  Cowl,  Bronson,  J.    The  service  was  not  sufficient 
The  rule  must  bo  strictly  complied  with. 


Mason  vs.  W.  Knowlson. 
W.  Knowlson  vs.  Mason. 


K  party,  to  haTe  Ihc  't^\  of  Edting  aS  one  judgment  Bgainit  anolho,  on  motioo, 
mint  bo  Ihe  abaoluIB  owner  a!  the  formar  in  his  own  right ;  eRpecikltj  na  againit 
pciKins  (o  whom  the  delcndant  Ihcrcia  hat  aiofpiei  Ihe  othn  judgmenL 

\l.,  being  indrblcd  to  K.,  procured  rrom  T.  a  negotiable  nnle  BgainM  K.;  oTter- 
ward  K.  aagi^nnj  the  demand  against  M..  wlio,  on  being  informed  of  Ihe  as^go- 
ment,  proposed  to  the  aisigne«a  lo  n:(  ofT  ihe  one  demand  againul  the  other, 
which  Ihe  laller  refuaed.  Then  M.  road  the  nole,  and  belbre  he  obtained  a  ver- 
dict,  ihe  asaignrcs  sued  him  in  K.'i  neme,  on  iheir  demand.  The  latter  aoit 
was  tried  before  M.  perfected  hie  judgment ;  but  M  ,  though  he  continually  urged 
Ihe  Bxeignces  lo  a  volunlory  allowgnce  of  his  sct.off,  did  nol  allumpt  to  enforce 
il  in  tlieir  auit;  and  judgments  were  finat'j  rendered  on  both  demandt.  Snme 
facia  appeared,  tending  (though  obscurelj,)  to  abow,  that  M.  was  a  nominal 
holder  nf  the  note  [or  T.'a  benefit ;  and  the  aSdiTits  of  H,  and  T.  did  not  d«nj 
this,  Firepl  by  ■taling,  in  general  lerms,  that  Ihe  note  waa  tranafcned  btnafidr 
and  ahtolutfiy,  for  a  good  and  valuabU  cortsideration,  ftc  Hetd^  that  under 
then  eircum^anco,  llie  inference  of  M.  not  being  (he  holder  of  (he  judgmeni 
npon  the  nole  in  hti  own  right,  nii  loo  itrnng,  to  warrant  ihe  court  either 
in  ordering  a  nt  off  of  tlie  judgments,  or  a  feigned  iiaue  to  try  Ihe  quealioi'  of 

tHCL 

Hud  M.  endeavored  lo  get  Ihe  note  allowed  ai  a  let  off,  in  the  auit  agaiut  Lim, 
and  been  dcTcated.  it  temu  a  feigned  inuc  might  hare  been  awarded. 
•rt  off  of  a  judgment,  upon  molion.  will  not  bo  lefuied,  merely  becauae  tht^.parly 
has  m-glecled  an  opportunity  lo  act  off  the  aubjeot  of  the  jadgmant,  or  tlie  Vd|- 
ment  ioHf,  on  a  trial.    SrmbU. 

Ml  off  of  a  debt  due  from  an  aasignor,  will  not  be  allowed,  u  agalnat  hia  asaj^fn, 
unlesa  Ihe  defendant  acquired  il  bona  fide,  belbro  notice  of  the  aasignmcnl. 

Motion    on    th?    part  of   Mason,    to    set  off  judgmerjV 
he  nffi^lavits  on   the  side  of  Mason,  made  out  the   follov^ 
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ing  case.  Mason,  on  the  15th  June,  1838,  purchased  a  proniis 
sory  note  against  W.  Knowlson,  payable  to  A.  Thomas  oi 
bearer,  and  commenced  his  suit  upon  it  Nov.  1st,  of  the  same 
year.  The  cause  was  tried  in  April,  1839,  on  a  plea  of  the  gen- 
eral issue,  and  notice  of  a  set  off  agahist  Thomas ;  and  a  ver- 
dict was  rendered  for  Mason,  the  plaintiff,  of  $956,97.  Judg- 
ment thereon  was  entered  May  6th,  1839,  for  damages  and 
costs,  $1017,46. 

On  the  1st  of  March,  1839,  W.  Knowlson  commenced  a  su't 
against  Mason,  for  a  cross  demand,  which  he  might  have  set 
off  in  the  first  action.  Previous  to  this.  Mason  had  offered  W. 
Knowlson  to  set  off  their  mutual  claims,  and  pay  the  balance 
due,  which  the  latter  refused  to  do,  declaring  he  had  assigned 
his  demand  to  St'miuel  Lightbody  and  Richard  Knowlson. 
Mason  then  repeated  the  offer  to  S.  Lightbody  and  R.  Knowl- 
son, and  their  attorneys,  which  was  again  refused.  It  was 
again  repeated  to  the  attorneys,  after  they  had  commenced  the 
cross-suit,  and  again  declined.  Mason  then  interposed  a 
plea  of  the  general  issue,  and  tender  of  ihe  balance,  offering 
again  to  pay,  which  was  declined.  The  cause  was  noticed  for 
trial  at  the  April  circuit,  1840,  when  it  was  referred.  The 
parties  agreed  nn  a  balance  for  the  referees  to  report,  and  Ma- 
son again  repeated  his  offer,  which  was  again  declined;  and 
judgment  was  perfected  against  him  in  the  name  of  W. 
Knowlson,  as  plaintiff,  for  $1398,  Jan.  28th,  1841.  It  was 
not  denied  by  Mason,  that  he  had  full  notice  of  the  claim 
by  Lightbody  and  R  Knowlson,  to  be  assignees,  in  season 
to  have  interposed  his  claim,  and  litigated  his  right  of  set 
aff  in  the  suit  brought  by  them,  in  the  name  of  W.  Knowl- 
son. 

By  affidavits  on  tlie  part  of  W.  Knowlson,  (this  motion 
bcMUg  resisted  in  behalf  of  his  assignees,  Lightbody  and 
Richard  Knowlson,)  it  appeared  that  the  claim  in  favor  of 
W.  Knowlson  had  been  absolutely  assigned  to  them,  July 
3d,  1838,  for  a  valuable  consideration ;  after  which  Ma- 
son had  offered  to  set  off  the  note  *  he  had  before  obtained 
of  Thomas.      The   affidavits   also   tended  to  show,  though 


220  CASES  IN  THE  SUPREME  COURT. 


Mason  0.  KnowlBon. 


not  Tery  clearly,  that  Mason  had  obaincd  the  note  of 
Thomas  on  condition  that  he  might  look  to  Thomas  foi 
reimbursement  of  what  he  had  paid  for  it,  if  he  did  not  suc- 
ceed in  .setting  oil'  the  note  against  Knowlson.  The  terms  of 
the  affidavits  on  Mason's  side,  respecting  the  manner  in  whiclj 
he  obtained  the  note,  sufficiently  appear  in  the  opinion  of  the 
court. 

E,  A.  Gra/iai.i  4*  ^*  Beardsley^  for  the  motion. 

C  A.  Mann^  contra. 

By  the  Court,  Cowen,  J.  Clearly,  the  regular  course  for 
Mason  was  to  have  set  oflf  the  note  he  obtained  of  Thomas 
against  the  cross-suit  of  Knowlson.  This  he  might  have  done, 
notwithstanding  his  own  action ;  and  then  his  right  to  set 
off  would  have  been  tried  in  the  proper  place,  by  a  jury,  orby 
the  referees.  The  verdict  he  obtained  operated  but  as  a  liqui- 
dation of  the  amount ;  and  would  have  been  evidence  under 
a  plea  or  notice  proposing  to  set  off  the  note.  {Baskerville 
V.  Brown,  2  Burr.  1229.)  The  whole  case  might  then 
have  been  heard  through  witnesses  on  the  stand.  If  the  as- 
signees of  Knowlson  had  discontinued  or  refused  to  proceed  to 
a  trial  or  hearing,  still  the  right  to  set  off  in  some  form,  if 
there  existed  any  originally,  might  have  been  kept  unimpaired. 
It  was  impossible  for  the  assignees  to  avoid  being  met  with 
it  on  bringing  their  claim  to  a  trial,  had  Mason  insisted  upon 
it.  Instead  of  doing  so,  knowing  that  W.  Knowlson  dis- 
claimed all  interest  in  it,  that  the  suit  was  by  the  assignees,  as 
the  real  parties,  that  they  repudiated  the  proposition  to  set  off, 
and  insisted  on  direct  payment  of  the  whole,  (thus  intimating 
a  desire  to  try  whether  the  note  v/as  really  his,  or  interposed 
merely  for  the  benefit  of  Thomas,)  he  perfected  his  own  judg- 
ment, leaving  the  assignees  to  do  the  same  thing  with  theirs. 
I  will  not  say  this  is  an  estoppel ;  but  it  certainly  shows 
very  little  hope  of  being  able  to  make  out  a  set  off  by  such 
crvidence  as  would  have  lieen  competent  upon  a  trial.    I  find 
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it  entirely  settled,  tlmt  if  this  demand  of  Thomas  was  holder: 
liy  Mason,  to  be  set  off  for  the  benefit  of  Thomas,  by  arran[((v 
meat  between  them,  the  latter  must  be  regarded  as  the  real 
owner ;  and  the  demand  could  not  have  been,  nor  can  it  now 
be  set  off;  at  least,  not  as  against  Wm.  Knowlson's  assignees. 
{Fair  v.  M'lver,  16  East,  130.  Satterlee  v.  Ten  Eyck,  7 
Cowen,  480.  2  B.  S.  278,  2d  ed.,  §  32,  mb.  7,  8.)(fl) 
There  seems  to  have  been  a  constant  struggle,  from  the  time 
when  Mason  obtained  the  note,  to  induce  a  voluntary  set  off  by 
\V.  Knowlson  and  his  assignees.  Mason  looked  upon  a  set  ofi 
as  his  only  mode  of  obtaining  payment ;  yet  he  submits  to  a  re- 
port agamst  him,  knowing  that  W.  Knowlson's  assignees 
were  the  real  parties  to  the  suit,  claiming  in  defiance  of  the 
set  off.  Such  a  circumstance  leads  the  mind  very  strongly  to 
infer  a  collusive  arrangement ;  and  would  seem  to  call  for,  at 
Seasi,  a  very  clear  case,  to  overcome  the  inference.  But  with- 
ut  showing  any  satisfactory  reason  why  he  omitted  to  try 
his  right,  at  the  proper  time.  Mason  comes  on  his  own  affida- 
vit, stating  generally,  that  he  was  the  oicner  of  the  not**, 
from  the  15lh  of  June,  1838,  Thomas  swearing  that  he  then 
hona  fide  and  dbsolutely  transferred  i/,  for  a  good  and  valu- 
able consideration.  Neither  of  them  specifically  deny,  that 
it  was  taken  to  be  set  off  for  Thomas  \  neither  state  what 
the  consideration  was,  in  kihd  or  amount ;  nor  whether  any 
was  paid ;  nor  if  any,  whether,  en  faii-ure  to  set  off,  Thom- 
as was  to  refund.  On  the  conti'ary,  :here  is  evidence  of  Ma- 
son *s  declarations,  tending  to  show  thdt  he  had  become  a 
nominal  ho'der,  for  the  benefit  of  Thomas  As  the  case 
stands,  neither  would  have  been  competent  witnesses;  but 
I  iloubt  whether  the  claim  would  have  availed  against  a 
cro8&€xamination  of  Thomas  before  a  jury,  evt,n  on  his 
being  released,  and  made  technically  admissible ;  thjLgh  I 
im  inclined  to  think  I  should  have  awarded  an  issue,  i;ad 
not  the  plaintiff  passed  by  the  fonim  where  alone  any  thinfe* 
like    a    satisfactory  examination  of   Thomas  or   other    wit- 


(a)  See  Barbour  8  Law  of  Set  Off,  37.  8. 
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nessos  could  be  had.  As  the  case  stands,  on  the  evidence,  1 
thii.k  it  too  strong  against  Mason  to  warrant  my  interposing 
at  all. 

(  put  the  case  on  the  evidence.  I  do  not  mean  to  say,  that 
we  will  not  set  off  a  judgment  on  motion,  merely  because  the 
subject  of  the  judgment,  or  the  judgment  itself,  might  have  been 
set  off  on  a  trial,  though  there  are  dicta  in  PhiUpson  v.  Cald- 
welly  (6  Taunt.  17*6,)  which  look  that  way.  It  is  always  right 
that  compensation  should  be  made  by  a  set  off;  and  where  there 
is  no  previous  dispute  that  the  claims  are  in  right  of  the  parties, 
or  no  notice  of  any  such  dispute,  the  set  off  may  as  well  be  made 
on  motion,  as  in  any  other  way  ;  and  the  books  on  set  off  say 
it  may*  {Montaj^n  on  Set  Of,  10.  BabingL  on  Set  Off,  104.) 
But  the  2  /?.  &  278,  2d  ed.,  i  32,  sub.  7,  8,  as  well  as  decisions 
in  this  court  before  the  statute,  recognize  an  assignnxent,  and  take 
away  all  right  to  set  off  a  debt  of  the  assignor  against  the  assign- 
ee, unless  the  defendant  acquired  it  bona  fide,  befpre  notice  of  the 
assignment.  If  he  did,  he  may  then  set  off  by  notice  or  plea. 
The  assignee  becomes  a  real  party,  known  as  such  to  the  law  ; 
nnd  Mason,  in  the  present  instance,  having  notice  of  the  assign- 
ment, and  that  his  right  of  set  off  was  denied,  wilfully  refusing 
to  try  the  question  in  the  proper  place,  but  gomg  on  himself  to 
judgment,  and  then  coming  here  on  affidavits  unsatisfactory  in 
themselves,  and  made  still  weaker  by  opposing  proofs,  presents 
a  case,  on  which  I  Ihink  it  safe  to  say,  he  is  not  entitled  to  re- 
lief, or  any  farther  opportunity  to  try  his  right. 

Motion  denied. 


Ogdensburgh  Bank  vs.  Tift. 

A  motion  for  judgment  as  in  care  of  nonsuit  was  denied,  bat  without  costs,  wImkb 
the  defendant  had  prevented  a  trial  by  entering  a  ne  reeipiatur  which  the  circuit 
jndge  refused  to  vacate  ;  the  plaintiff  *8  attorney  now  swearing  that  he  was  tina> 
ware  of  the  rule  requiring  the  circuit  roll  to  be  filed  the  first  day  of  tlio  circuit, 
and  it  n  it  appearing  that  any  of  the  defendant's  witnesses  had  left  eourt  bekm 
the  cause  was  reached. 
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lir  seems^  thst  if  tlie  ezcsie  now  oiTered  for  not  filing  the  circuit  rol.  had  been  rjcds 
lo  appear  on  the  motion  for  vacatur  before  the  circait  judge,  the  present  motion 
W9uld  have  been  denied  with  costs. 

Qnrr^y  whether  the  practice  of  entering  a  ne  recipiatur  is  not  abolished,  as  to  cai<ea 
wiihin  tho  act  of  1840  dispensing  with  both  circait  roll  and  poetea 

Motion  for  judgment  as  in  case  of  nonsuit,  for  not  pro- 
ceeding to  trial  at  the  last  St.  Lawrence  circuit.'  The  cause 
was  duly  noticed  for  Tuesday,  the  first  day  of  the  circuit, 
and  placed  upon  the  calendar  by  the  plaintiff's  attorney, 
who  omitted  to  file  the  circuit  roll  till  Thursday,  when  the 
cause  was  called  for  trial.  He  was  not  aware  that  the  practice 
required  the  circuit  roll  to  be  filed  the  first  day.  Just  before 
the  cause  was  called,  the  defendant's  attorney  served  the  plain- 
tiff's attorney  with  notice  that  a  rule  for  a  ve  recipiatur  had 
been  entered,  as  it  in  fact  had  been  on  the  day  before  (Wednes- 
day). The  plaintiff's  counsel  moved  to  vacate  the  rule,  which 
was  denied,  because  it  had  been  regularly  entered.  The  plain- 
tiff s  attorney  now  made  aflidavit,  that  the  defendant  was 
present  and  attended  the  court  with  several  persons,  whom 
deponent  understood  to  be  his  witnesses ;  and  that  when  the 
cause  was  called  and  the  objection  made  to  bring  it  on  by 
reason  of  the  rule  for  a  ne  recipiatur,  the  said  witnesses  were 
present,  and  the  deponent  verily  believed  that  no  witness 
attending  on  the  part  of  the  defendant  had  departed  the  court 
at  the  time  of  calling  said  cause.  No  affidavit  was  made  in 
behalf  of  the  defendant  showing  that  any  one  of  his  ^ritiis' jei 
u^il  departed. 

/  A,  SIpencerj  for  the  motion. 
B,  Perkins,  contra. 

» 

By  the  Court,  Cowen,  J.  It  is  supposed  by  the  counsel 
fer  the  plaintiffs,  that  since  the  nisi  prius  record  has  been 
di3i)ensed  with  by  2  R.  S.  331,  2d  erf.,  §  6,  6,  which  sub- 
stitutes  a  circuit  roll,  the  ne  recipiatur  for  omitting   to  filv 
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the  latter  is  no  longer  applicable.  But  all  the  statute  dcet 
is  to  alter  the  form.  The  reason  for  filing  the  roll  on  the 
first  day  is  not  changed.  Whether  the  practice  in  ques- 
tion may  be  afi!ected  by  the  present  statute  dispensing  with 
both  roll  and  postea,  {Sess.  Laws,  1840,  334,  {  21,)  it  is  not  ne- 
cessary to  say. 

The  particular  time,  however,  at  which  the  pleadings, 
in  whatever  form,  are  to  be  furnished  for  use  at  the  cir- 
cuit, has  long  ceased  to  be  a  matter  of  much  moment.  Each 
party  obtains  a  copy  of  them  in  the  course  of  the  cause 
before  the  circuit  comes,  and  these  are  a  sufficient  guide 
to  an  understanding  of  the  issue.  This  court,  therefore, 
without  denying  the  right  to  a  ne  recipiatur,  {Sage  v. 
Robhins,  8  Cowen,  110,)  yet  where  an  excuse  was  present- 
ee? by  the  plaintifl",  such  as  would  have  warranted  the  circuit 
judge  in  ordering  a  vacatur^  refused  to  allow  the  defendant 
any  farther  advantage  than  he  derived  from  putting  off  the 
cause  at  the  circuit.  [Thompson  ads.  Jackson,  ex  denu 
Thomplson,  1  Wendell,  76.)  There,  a  motion  for  judgment 
as  m  case  of  nonsuit,  was  denied;  and  Sutherland,  J.,  inti- 
mated that  in  future  they  would  compel  defendants,  in  like 
r*.ases,  to  pay  the  costs  of  such  motions.  No  doubt,  in  nearly 
all  cases,  every  substantial  object  is  answered  by  handing  a 
copy  of  the  plea%lings  to  the  clerk  when  the  cause  is  callea 
on  for  trial.  The  excuse  now  offered  might  have  been  suffi- 
rient  to  warrant  the  circuit  judge  in  vacating  the  rule ;  but 
non  constat  that  it  was  presented  to  him,  or  even  mentioned 
to  the  defendant's  counsel  at  the  circuit ;  and  it  may,  therefore, 
1)0  too  severe  to  charge  the  defendant  with  costs.  Let  them 
abide  the  event. 

Motion  deuiH. 
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Brown  vs.  Treat  &  Carter. 

WliPie  tbe  first  two  counts  of  a  declitratlon  were  in  astumpsitf  the  third  in  cate, 
charging  negligence  of  the  defendants  as  werehouse-men  in  not  safely  keeping, 
&c.  goods,  and  the  foarth  in  trover  for  the  goods ;  and  the  plaintifT,  having  oh. 
lained  a  general  verdict  of  guilty  upon  proof  of  the  defendants*  negligence  as  aU 
Irged,  entered  up  judgment,  and  iseued  a  ea,  «a.,  on  which  one  of  the  defendants 
was  arrested ;  Heldf  that  the  imprisonment  was  unlawful,  and  the  defendant  ar- 
rested entitled  to  be  discharged. 

SemLUf  that  the  non-imprisonment  act  prohibits  an  arrest^  6lc.  in  all  sniti  founded 
in  a  credit  given  by  the  plaintiff  to  the  defendant,  except  such  as  arc  mentioned 
in  the  second  section ;  and  that  the  form  of  the  remedy  chosen  by  the  plaintiff, 
as  whether  ea»«,  troter^  or  otherwise,  will  not  be  allowed  to  affect  tho  defendant's 
rights  in  this  respect 

Motion  to  discharge  the  defendant  Treat,  from  arrest  on  a 
ca.  sa.,  issued  on  a  judgment  obtained  in  this  cause. 

The  two  first  counts  of  the  declaration  were  in  assumpsit, 
and  the  third  in  case,  for  negligence  of  the  defendants  as  ware- 
house-men, in  not  safely  keeping  and  delivering  to  the  plaintiff 
certain  goods  and  chattels.  The  fourth  count  was  in  trover, 
lor  the  same  goods.  Plea,  not  guilty.  A  verdict  was  rendered 
lor  the  plaintiff,  on  proof  of  the  delivery  of  the  goods  to  them 
as  warehouse-men,  and  their  negligence  as  such.  The  verdict 
was  general,  of  guilty,  on  all  the  counts.  This  was  followed  by 
a  judg^nent,  and  ca.  sa.^  on  which  the  defendant  was  arrested. 

A.  Taber^  for  the  motion. 

AL  T.  Reynolds^  contra. 

By  the  Courts  Cowen,  J.  The  two  first  counts  set  out  a 
contract,  and  the  two  last  were  in  fact  founded  on  the  con- 
ir»ict  implied  by  law  between  bailor  and  bailee.  It  is  true 
lliat  ifie  bailor  who  sues  his  bailee  for  not  fulfilling  such 
implied  contract,  may,  in  form,  overlook  it,  and  at  his  elec- 
tion reson  to  case  or  trover  accordinsf  to  the  nature  of  his 
injury.    Yet   I   hardly  think  the  mere  forrn  of  t'l*   action 
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should  be  allowed  lo  govern  the  right  of  imprisonment.  The 
statute,  (1  R.  S,  807,  2d  ed.,  §  1,)  forbids  imprisonment  by  exe- 
cution in  a  suit  to  recover  "  damages  for  the  non-performanco 
of  any  contract."  The  defendant,  Treat,  has  been  imprisoned 
in  a  case  clearly  within  these  words.  It  seems  to  me  that  the 
statute  was  intended  to  reach  all  those  cases  wherein  the  plain- 
tiff may  in  fact  have  given  credit  to  the  defendant,  except  cuch 
as  are  mentioned  in  the  second  section.  He  cannot  by  electmg 
to  sue  in  case  or  trover,  change  the  truth  ;  and  it  is  in  this  that 
tlie  privilege  of  the  defendant  consists.  The  law  will  not  al- 
low that  to  be  done  indirectly,  which  it  forbids  to  be  done  di- 
rectly. Bailment  to  an  infant,  presents  a  similar  instance. 
The  action  being  directly  for  his  negligence,  will  not  oust  him 
of  his  defence,  though  calling  for  a  plea  of  not  guilty.  It  may 
be  different  in  both  cases  where  the  gist  of  the  action  is  tort, 
and  the  plaintiff  elects  to  bring  assumpsit.  The  answer  may 
then  be,  "  you  have  a  right  to  elect  against  yourself,  though  not 
against  me." 

The  motion  must  be  granted,  with  costs,  on  the  defendant 
(Treat)  stipulating  not  to  bring  an  action  for  false  imprisonment* 

Bnle  accordingly. 


CASES 

ARGUED  AND  DETERMINED 

»  TBB 
or  THB 

STATE    OF    NEW-YORK, 

IN  MAT  TERM,  1811. 


SiZER  VS.  Miller  and  others. 

I  f  haTing  a  larg«  debt  againRt  one  who  had  assi^ed  his  estate  in  trust  ha 
creditors,  applied  to  the  assignees  for  a  loan  of  $12|000  from  the  trust  fund, 
until  a  diyidend  should  be  made ;  whereupon  the  latter  let  him  have  notes  be- 
longing to  the  estate,  which,  estimating  them  at  their  nominal  value,  amount- 
ed to  $8254,69,  besides  cash  to  the  amount  of  $3745,31,  and  took  therefor 
M.'s  note  for  $12,000  with  interest  Held,  that  though  there  was  evidence 
tending  to  show  the  notes  which  M.  received  to  have  been  worth  at  the  time 
considerably  less  than  he  allowed  for  them,  the  transaction  was  not  neeessarOy 
usurious,  but  depended  upon  the  intent  with  which  the  loan  was  made. 

Held  further,  that  a  report  of  referees  stating  that  they  had  examined  the  evi- 
dence, and .  were  of  opinion  lu  matter  of  law  that  the  transaction  was  usuri- 
ous, implied  that  they  had  not  passed  upon  the  question  as  one  of  intent,  and 
was  therefore  erroneous. 

Cewen,  J.  dissented,  holding  that  the  report  did  not  necessarily  imply  this, 
but  was  equivocal ;  and  there  being  evidence  from  which  it  might  be  sus- 
tained as  a  general  report  in  favor  of  the  defendants,  the  court  ought  not  to 
mterfere. 

itwbU,  it  is  not  admissible,  in  such  eaaes,  by  way  of  rebutting  the  usuriouf 
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intentt  to  enquire  of  the  party  who  made  the  loan  ttheiher  there  wmt  amf  m* 
Untion,  ehift  or  device,  on  hi9  part,  to  get  tnore  than  oeven  per  cent,  &c; 
for  that  ii  oalliog  on  him  to  pronoance  broadly  upon  the  very  point  io  dispute. 
Per  C'OWKN,  J. 

Motion  to  set  aside  the  report  of  referees.  The  artion  was 
assumpsit  on  a  note  dated  February  10th,  1837,  made  by  the 
defendant  James  Miller  and  his  sureties,  whereby  tKv,y  jointly, 
and  severally  promised  to  pay  to  the  order  of  Hiram  Pratt,  Lew- 
is F.  Allen  and  Joseph  Clary,  assignees  of  B.  Ilathbun,  the  sum 
of  $12,000,  at  the  Bank  of  Buffalo,  twelve  months  after  date. 
The  note  was  duly  endorsed  to  the  plaintiff.  The  defence  in- 
terposed was  that  the  note  was  usurious  and  void.  After  issue 
joined,  the  cause  was  referred  to  referees ;  and  on  the  hearing 
before  the  latter,  the  case  was  as  follows : 

Elathbun  became  insolvent,  and  appointed  the  payees  in  the 
note  his  assignees,  who  subsequently  sold  his  property  and  took 
a  large  amount  of  security  in  notes  for  the  purchase  money, 
and  collected  some  cash.  On  the  4th  of  February,  1837,  the 
defendant  Miller,  being  one  of  Rathbun's  creditors,  addressed 
a  letter  to  the  assignees,  stating,  that  it  would  be  inconvenient 
for  him  to  lay  out  of  the  use  of  what  was  due  him  till  the  es- 
tate wajs  settled,  and  believing  them  anxious  to  do  all  in  their 
power  to  relieve  the  creditors,  he  was  induced  to  ask  tliem  to 
loan  him  a  small  portion  of  the  funds  belonging  to  the  estate, 
until  they  should  be  needed  for  distribution,  on  his  giving  satis- 
factory security  to  refund  the  whole,  or  such  part  as  he  might 
have  over  and  above  his  dividend  of  the  estate.  He  specified 
his  claim  against  Rathbim  at  $36,000,  and  the  amount  he 
wished  to  loan  at  $12,000;  adding,  that  he  asked  the  favor  un 
der  a  consciousness  that  the  creditors  were  entitled  to  the  use 
of  the  fund  in  preference  to  otliers. 

Clary,  one  of  the  assignees,  testified  on  the  jart  of  th« 
defendants,  that  when  the  letter  was  received,  the  assignees 
had  not  the  amount  of  money  requested,  and  that  he  so  in- 
formed Miller;  but  offered  him  cash  and  notes  on  hand,  if 
Miller  would  give  good  security;  that  the  cash  offered  by 
tlie  assig;nees  was  between   three  and  four  thousand  dollars 
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Witness  made  a  list  of  the  notes  and  gave  it  to  Milier.  There 
were  upwards  of  thirty  of  them  in  all,  ranging  in  amount  from 
less  than  $40  to  $800.  Most  of  them  were  on  interest ;  and 
tlic  whole,  including  interest,  amounted  to  $8254,69,  which, 
together  with  the  cash  offered,  ($3745,31,)  amounted  to 
$12,000.  Miller  accepted  the  offer,  and  procured  and  gave 
the  note  in  question  for  the  loan.  Clary  further  stated,  that 
llie  estate  nione  was  interested  in  the  transaction,  and  that 
.ne  business  was  conducted  without  reference  to  his  own  in- 
terest. He  supposed  the  notes  collectable.  Many  of  them 
wore  due.  He  was  of  opinion  that  they  would  not  have  sold 
in  market  for  their  fiice.  He  made  the  advance  because  Mil- 
ler was  a  large  creditor,  and  witness  would  not  have  done  it 
had  such  not  been  the  fact.  He  and  Miller  both  supposed  the 
funds  would  be  realized  from  the  notes,  sooner  than  from  the 
dividends  of  the  estate.  He  tunied  out  exactly  $12,000,  be- 
cause that  was  the  sum  Miller  wanted.  The  notes  consisted 
of  such  as  had  been  taken  by  the  assignees  on  selling  the  ef- 
fects of  the  estate,  but  they  had  somewhat  depreciated  in  value. 
The  witness  denied  that  he  made  the  taking  of  the  notes  a  con- 
dition of  Miller's  having  the  money. 

In  the  course  of  Clary's  cross-examination  by  the  plaintiff's 
counsel,  the  latter  asked  the  witness  if  there  was  any  inten- 
tiovy  shift  or  device  on  his  part  in  the  transaction^  to  get  or 
realize  more  than  seven  per  cent,  from  Miller.  The  ques- 
tion was  objected  to  by  the  defendant's  coimsel,  and  the  objec- 
tion sustamed. 

Further  CiTidence  was  given  tending  to  show,  that  the  notes 
were  worth  considerable  less  than  their  face,  at  the  time  of  the 
loan  ;  some  of  them  being  in  fact  quite  doubtful  of  collection. 

A  majority  ot  the  referees  reported  that  there  was  nothing 
due  the  plaintiffs ;  and  being  called  on  for  a  special  report,  af- 
ter setting  forth  the  proceedings,  they  added — "  AVhereupon  the 
undersigned  having  considered  the  foregoing  testimony,  &c. 
irerc  of  opinion,  a^  matter  of  law,  that  the  said  note  was  void 
for  tisury^  an  J  thereupon  reported  that  there  was  not^iing  du* 
the  plaintiff." 


230  CASES  IN  THE  SUPREME  COURT 


Sizcr  V.  Miller. 


The  plaintiff's  counsel  now  moved  to  set  aside  the  le 
port. 

iK  Beardsley,  for  the  plaintiff 

&  Sievens,  for  the  defendants. 

Per  Curiam.  The  case  states  the  special  grounds  on  which 
the  two  referees  proceeded  who  agreed  in  makiftg  the  report. 
They  have  not  found  any  intention  in  tlie  trustees  of  Rathbun 
to  take  usury,  or  that  there  was  any  shift  or  device  to  evade 
the  statute.  Indeed,  they  have  not  drawn  any  conclusion  of 
fact  from  the  evidence,  but  say  they  are  of  opinion,  "  as  mat- 
ter of  lawj  that  the  note  was  void  for  usury."  In  this  we  think 
they  erred.  The  evidence  does  not  necessarily  and  as  a  matter 
of  law  make  out  the  fact  of  usury,  and  there  must  consequently 
be  a  rehearing. 

CowEN,  J.  dissenting.  If  the  advance  to  Miller  is  to  be 
regarded  as  a  loan,  I  apprehend  we  cannot  disturb  the  re- 
port,  unless  the  referees  erred  in  rejecting  the  question  pu 
to  Clary.  There  was  sufficient  evidence  to  warrant  them 
in  finding  considerable  disparity  between  the  value  of  the 
advance  and  the  amount  at  which  it  was  estimated.  Thai 
being  so,  they  were  authorized  to  take  another  step,  and 
pronounce  the  transaction  a  device  to  cover  usury.  And 
though  we  might  even  differ  from  them,  that  furnishes  no 
arginnent  for  setting  aside  their  report.  They  occupied  the 
place  of  a  jury,  and  had  to  deal  with  a  body  of  evidence 
upon  which  it  was  their  peculiar  province  to  form  their  own 
conclusions. 

Considerable  stress  was,  in  the  course  of  the  argument, 
laid  upon  the  manner  in  which  they  have  expressed  them- 
selves in  stating  their  conclusion,  viz.  "A  majority,  Ac, 
wer:5  of  opinion,  as  matter  of  law^  that  the  said  note  was 
void  for  usury."  This  is  supposed  to  negate,  by  impli- 
cation, that  they  thought  that  there  was  any  device,  and  to 
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indicate  that  they  found  the  usury  as  the  necessary  result  of 
ibp  transaction.  Were  that  so  to  be  understood,  it  might 
form  an  argument  for  directing  them  to  reconsider  the  matter. 
Bat  it  appears  to  me  that  the  form,  of  expression  relied  on, 
furnishes  by  no  means  a  safe  ground  of  judgment.  The 
expression  is  equivocal.  It  may  as.  well  mean,  matter  of  law 
arising  on  the  fact  of  the  device,  which,  on  the  whole  case, 
they  believed  had  been  resorted  to,  as  the  more  obvious  fea- 
tures of  the  transaction.  If  they  intended  the  one  or  the 
other,  it  was  easy  to  say  so ;  but  leaving  that  doubtful,  the 
safer  course  is  to  look  at  the  report  in  an  aspect  which  can- 
not be  mistaken,  viz.  as  a  general  report  for  the  defendants, 
and  inquire,  whether  the  referees,  sitting  as  a  jury,  were 
authorized,  on  the  whole  case,  to  find  that  the  note  was  in* 
fee  ted  with  usury. 

The  main  effort  of  the  plaintiff's  counsel  on  the  argument 
was  addressed  to  the  point,  that,  to  call  the  advance  to  Miller, 
as  both  he  and  Clary  did,  a  loan,  was  to  be  guilty  of  a  misno 
mer ;  that  the  loan  proposed  was  declined  ;  and,  at  least  so  fat 
as  the  notes  advanced  were  concerned,  the  whole  was  a  mere 
exchange  of  credit.  Had  the  advance  consisted  wholly  of  the 
notes,  which  were,  no  doubt,  considered  good  at  the  auction, 
the  case  would  furnish  a  better  reason  for  adopting  the  view 
suggested.  The  transaction  would  have  been  literally  an  ex- 
change of  credits ;  and  though  at  an  obvious  loss  on  the  side 
of  Miller,  it  was  open  to  the  explanation  that  he  held  a  large 
debt  against  Rathbun's  estate,  expecting  no  more  than  a  partial 
and  remote  payment.  The  purchase  of  the  notes,  therefore, 
and  paying  a  larger  sum  than  they  were  worth,  was,  in  ef- 
fect, but  throwing  off  soniething  more  of  a  bad  debt  than 
he  would  lose  by  awaiting  the  dividend.  Yet,  even  in 
such  case,  the  transaction  beginning  by  an  express  propo- 
sition for  a  loan,  it  is  too  much  to  deny,  that  the  substitu- 
tion of  depreciated  notes  might  not  very  well  be  pronoun- 
ced, by  triors  of  the  fact,  one  of  those  numerous  disguises 
by  which  lendej-s  seek  to  obtain  with  impunity  more  than 
•even    per   cent,    for    their    money.    The    request    was,    in 
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qncslioQ  of  fact  for  tlie  referee;  and  tlie  report  fihoslil  nol 
be  Bet  aside  as  being  against  the  weight  of  evidence  in  tbif 
respect. 

The  other  question  is,  whether  the  plainlifls  were  joint  owii 
ers  of  tlie  whenL  There  is  no  doubt  that  Edward  Putiiniii 
might  sell  to  the  other  two  Putnams  any  share  of  the  interest 
he  held,  which  he  miglit  think  proper ;  and  there  was  suSicieiit 
evidence  that  he  did  sell  to  them  such  an  interest  as  made  them 
tenants  in  common  with  himself  in  the  wheat  in  question.  Eel- 
word  Putnam  and  Melendy  were  the  occupiers.  They  arrang 
ed  that  Edward  Putnam  should  take  two-thirds  of  the  products 
to  be  divided;  and,  hy  the  sub-contract,  Edward  let  in  the 
two  younger  Putnams  to  two-thirds  of  his  share.  The  agree- 
ment was,  that  they  were  to  work  so  and  so,  and  "each  have 
and  be  entitled  to  one  third  of  his,  said  Edward's,  share,"  &r. 
There  is  evidence  on  which  the  referee  might  say  there  was  a 
full  performance  by  all  the  contractors  and  sub-contractors 
Every  thing  seems,  as  between  them,  to  have  gone  oa  hami,i 
niously. 

It  is  said,  that  Edward  Putnam  had  no  right  to  let  in  twi> 
additional  partners,  without  the  cousent  of  all  four  of  the  ori- 
ginal contractors.  That  is  true,  if  they  were  partners.  One 
partner  cannot  receive  another  into  the  firm  without  the  conseiit 
of  all.  {Kinsman  v.  Simrr,  7  Pick.  235,  237,  8.  Murras/  v. 
Kneeland,  14  John.  Rep.  31S,  332.)  Independently  of  Col- 
lins and  Farnam's  (the  owners)  consent,  the  two  suCwioh- 
tractors,  S.  S.  and  H.  L.  Putnam,  would  have  become  part- 
ners, only  OS  between  themselves,  and  Edward  Putnam.  (Ex 
parte  Barrow,  in  the  matter  of  Slyth,  2  Rose's  Cas.  Baiil- 
rupfcy,  252,  4,  5.  Collj/.  ott  Partn.  3,  Am.  ed.  of  1839.) 
Rut  there  was  evidence  from  which  the  referee  might  infer 
the  assent  of  the  other  contractors.  No  doubt  all  must  have 
knonni  of  the  stib-conlract,  and  all  have  chosen  finally  In 
adopt  it,  by  joining  in  this  action  for  tlie  price  of  the  wheat. 
( Vid.  Maule  v.  Duke  of  Beaufort,  1  Rttss.  Ch.  Rep.  349 ;  and 
7  Pick.  238,  9.) 

So  far,  I  have  assumed  that  the  original  contract,  under 
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trhich  the  farm  was  to  be  worked,  created  a  partnership  be- 
tween the  parties;  but  it  did  not.  It  looked  merely  to  the 
ownership  of  the  products,  and  not  to  a  sale.  We  shall  see 
in  the  sequel  that  the  parties  concerned  were  all  tenants  in 
common  of  these  products;  but,  in  effect,  it  was  certainly 
not  more  than  a  joint  purchase.  Had  there  been  a  provision 
for  a  joint  sale,  or  joint  commercial  dealing  in  the  products 
of  the  farm,  ^or  in  carrying  it  on,  il  might  have  been  differ- 
ent. {Colly,  ut  supra^  23,  303.)  But  there  was  not.  Even 
a  joint  purchase  of  personal  property  does  not  make  a  partner 
ship.  {Colly,  on  Partn,  8  a,  10,  11,  12,  ed.  of  1839.)  Such 
a  purchase  is  said  to  create  only  a  tenancy  in  common.  {Jack- 
son V.  Robinson,  3  Mason,  138,  141.)  But  this  is  even  less. 
It  was,  in  effect,  that  one  side  should  occupy  the  farm,  and 
divide  the  crops,  taking  their  share  as  a  compensation  for 
their  labor.  An  agreement  by  two,  to  perform  a  job  of  work, 
the  compensation  money  to  be  equally  divided,  does  not  make 
a  partnership.  {Colly,  ut  supra,  12.)  Here  was  to  be  a  divi- 
sion of  the  gross  earnings  of  the  farm;  and  in  such  a  case, 
even  had  the  arrangement  been  to  sell  the  crops  in  common, 
and  divide  the  money,  this  would  not  have  been,  within  the 
law  of  partnership,  a  sharing  of  profit  and  loss.  A.,  owning  a 
saw-mill,  agreed  with  B.  to  work  it  and  divide  the  gross  earn- 
mgs  equally.  Held,  not  partners.  {Ambler  v.  Bradley,  6 
Verm.  Rep.  119.)  Phelps,  J.  said,  "They  never  shared  in 
profit  and  loss.  The  share  which  the  occupier  received,  was  a 
mere  compensation  for  his  labor.  This  point  has  been  often 
determined."  {Bowman  v.  Bailey,  10  Verm.  Rep.  170,  iS.  P. 
Vid.  also  Rich  v.  Penjield,  1  Wend.  380,  4,  6 ;  and  Loomis 
V.  Marshall,  12  Conn.  R.  69.) 

A  sale  by  joint  tenants  or  tenants  in  common  may  be 
made  before  severance  of  the  property,  by  all  actually 
joining  in  the  sale,  or  it  may  be  made  by  one  for  the  ben- 
efit of  all,  and,  in  the  latter  case,  the  sale  being  recognized 
and  adopted  by  the  others,  becomes  an  original  sale  by  all. 
[Per  Daggett,  J.  in  Oviatt  v.  Sage.  7  Conn.  R.  99.)  The 
oonsideration  may  then   be  said  to  move  from  all  jointly, 
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whether  tenants  in  common  or  joint  tenants.  {Ham.  on  Par* 
ties  to  Actions,  p.  18,  Land,  ed,  of  1817.  Vaux  v.  Draper, 
Sty.  156,  157.  203.  Bell  v.  Chaplain,  Hardr.  321.  Boicman 
V.  Bailey,  10  Verm.  Rep.  170,  172.)  If  the  defendant  hiid 
taken  the  wheat  tortiously,  the  owners,  though  but  tenants  in 
common,  must  all  have  joined  in  trover,  or  they  might,  accora- 
ing  to  the  well  known  right  of  election  in  such  cases,  all  have 
brought  assumpsit  for  goods  sold  and  delivered.(rf)  A  fortiori 
may  they  do  this,  though  the  property  have,  in  fact,  been  sold 
by  one  only. 


(a)  There  is  considerable  difficulty  in  deleiminin^  under  what  circamstanoet 
this  r  jht  of  electing  between  tort  and  assumpsit  arises.  Several  English  writers 
have  stated  the  result  of  the  decisions  quite  generally,  thus — '*  In  many  cases  the 
law  will  raise  a  promise  even  from  the  wrongful  acts  of  a  party,  and  the  plaintiflT 
may  waive  the  tort,  and  sue  in  assumpsit"  (1  Leigh's  N,  P.  4,  5)  **  There  are 
instances  in  which  the  law  raises  a  promise  from  the  acts  of  a  pnityi  and  will  not 
admit  of  evidence  of  his  intention  to  commit  a  tort,  in  disavowal  of  such  tacit  prom- 
ise.** {Chilly  on  Contr.  6.)  Mr.  PhiUipps  has  been  rather  more  explicit.  He  says 
— **  In  some  cases,  where  goods  have  been  wrongfuHy  taken,  the  plaintiff  may  waive 
the  tort  and  sue  up«»n  an  iuiplied  contract  as  for  goods  sold  and  delivered.**  He 
afterwards  adds — "  It  is  not  to  be  understood  that  an  action  of  trover  can  be  con- 
verted into  an  action  for  goods  sold  and  delivered,  at  the  option  of  the  plaintiff;  tlie 
rule  seems  to  be  principally  applicable  to  cases  where  the  plaintiff  has  Iteen  induced 
by  a  fraud  on  the  part  of  the  defendant ^  to  make  a  contract  with  the  nominal  party, 
of  which  the  defendant  has  derived  the  whole  benefit.  (1  Phil.  Et.  110,  111,  Vh 
ed.  See  also  2  Stark.  Ev.  875,  6th  Am.  ed.)  The  main  body  of  the  decisions  in 
England,  on  this  head,  will  be  found  referred  to  by  the  l)ooks  above  quoted. 

In  Massachusetts,  the  right  has  been  very  much  qualified.  In  Jones  v.  Hoaret 
(5  Pick.  285.)  the  plaintiff  claimed  to  recover,  as  for  goods  sold  and  delivered,  upon 
proof  that  the  defendani  had  tortiously  entered  upon  the  plaintiff  *8  land,  and  cut 
and  carried  away  a  quantity  of  timber  therefrom;  and  the  court  held,  that 
assumpsit  was  not  maintainable.  **  There  is  no  contract,**  they  said,  **  between 
the  partiefi,  express  or  implied,  and  therefore  an  action  ex  contractu  will  not  lie  :** 
and  it  was  added — "  The  whole  extent  of  the  doctrine,  as  gathered  from  the  books, 
seems  to  be,  that  one  whose  goods  have  been  taken  from  him,  or  detained,  un- 
lawfully, whereby  he  has  a  right  to  an  action  of  trespass  or  trover,  may,  •/  the 
wrongdoer  sell  the  goods  and  receive  the  money,  waive  the  tort,  aflirm  the  sale,  and 
have  an  action  for  money  had  and  received  for  the  proceeds.  No  case  can  be 
shewn,  where  assumpsit  as  for  goods  sold  lay  in  such  case,  except  it  be  against  the 
executor  of  the  wrongdoer^  the  tort  being  extinguished  by  the  death,  and  no  othei 
remedy  but  assumpsit  against  the  executor  remaining.*'  The  opinion  of  Strong,  X 
in  the  common  picas,  (id, p.  285  et  seq.)  which  the  court  appear  to  ha^e  adapted 


NEW-YORK,  MAY,  IS41.  241 


Putnam  «.  Wise 


Wo  hare,  so  far,  assumed  that  all  the  plaintiffs  were  com- 
mon owners  of  the  wheat  I  have  shown  that  Selam  S.,  and 
H.  S,  Putnam,  were  properly  considered,  at  least,  common 
owners  with  Edward  Putnam  and  Melendy.  It  is  equally 
clear  that  all  were  also  common  owners  with  Farnam  and 
(Collins,  provided  the  original  contract  was,  in  legal  effect, 
a  mere  letting  on  shares.  If  a  technical  lease,  they  were  , 
not ;   and  I  do  not  see  any  evidence,  independent  of  the 


as  Ote  basis  of  their  own,  professPf  to  review  the  English  cases  relied  on  as  snp 
porting  tho  above  conclusion,  and  notices  various  others,  which  in  their  dicta  a\ 
least,  seem  amtra.     Further,  as  to  the  general  doctrine  in  that  state,  with  its  quali- 
fications, see  Whitwell  v.  Vincent,  (4  Pick.  449  ;)  MUler  v.  MiUer,  (7  id.  133  ;) 
Bigelow  v.  Jonea,  (10  id.  W,  165  ;)  OUman  v.  Wilbur,  (12  id.  120.) 

In  Pennsylvania  also,  the  rule  has  been  laid  down  with  similar  restrictions 
Thus,  where  the  plaintifT  sued  in  assumpsit  for  a  gun  and  horse,  and  he  proved 
simply  that  the  property  was  in  the  defendant's  possession,  who  detained  it  illegally 
under  a  pretended  claim  of  title  ;  held,  that  the  action  should  have  been  trover 
The  plaintiff  contended  that  he  might  waive  the  tort,  and  bring  assumpsit.  But 
the  conn  said,  ^  this  can  only  be  done  when  the  tort-feasor  has  sold  the  article, 
and  received  the  money.  In  such  a  case,  an  action  for  money  had  and  received 
may  be  sustained."    (WiUet  v.  WiUet,  3  Watts'  R.  277.) 

On  the  other  hand,  the  superior  court  of  New-Hampshire  have  repudiated  this 
distinction.  Accordingly,  one  having  taken  another*s  goods  without  licence, 
held,  that  the  latter  might  waive  the  tort,  and  sue  in  assumpsit  as  for  goods 
mid  and  delivered;  and  this,  though  the  case  was  determined  on  an  agreed 
statement  of  facts,  in  which  the  plaintiff  conceded  that  there  was  no  contract  -^ 
the  court  construing  the  concession  as  meaning  simply,  that  there  was  no  express 
CAntract  {HiU  v.  Davis,  3  iV.  Hamp.  R.  384.  And  see  Chauncey  v.  Yeaton,  I 
id.  151.) 

In  M  iryland,  the  plaintiffs,  as  administrators,  clauned  to  recover  in  assumpsit 
againM  one  Joseph  N.  Stockett,  for  the  work  and  labor  of  certain  negroes,  tortiously 
taken  and  held  by  him  for  a  time,  and  then  returned.  The  court  allowed  them  to 
rccovt;r,  on  the  ground,  that  they  had  a  right  to  waive  the  tort.  And  Earle,  J.  de- 
tivering  the  opinion  of  the  court,  said,  "  This  right  to  waive  the  direct  injury  and 
adopt  assumpsit,  is  universal,  where  the  chattel  taken  has  been  turned  into  money. 
And  it  lias  been  sustained  in  some  instances,  where  the  chattel  has  not  been  parted 
from  by  the  frewn  isser.  For  the  distinctions  on  this  subject,  vid.  Hambly  v.  Trott, 
{Cow p.  375 )  The  present  case,  however,  differs  in  its  facts  from  most  of  the  cases 
decided  on  this  head.  The  negroes  have  been  restored,  &c.  and  the  claim  is  for  dam- 
tges  for  the  tort,  committed  by  the  trespasser  in  seizing  them,  and  detaining  them 
from  the  owner.    That  this  kind  of  tort  may  also  be  waived,  and  an  action  suW 
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emblemeuts.  And  had  the  rent  consisted  in  any  certain  ft^ount 
of  grain  and  wool,  in  bushels  or  pounds,  without  sayirj  from 
the  farm,  the  owners  could  have  claimed  no  property  in  cither 
till  delivery,  or  at  least  till  a  tender  made.  The  occupiers 
might  have  maintained  ejectment,  even  against  the  owners, 
during  the  term,  and  put  them  to  their  action  of  covenant  as  a 
remedy  for  their  rent. 

But  it  is  insisted  that,  inasmuch  as  the  shares  of  the  owners 
in  the  farm  products  were  uncertain  in  amount,  this  made  the 
parties  tenants  in  common,  at  least  in  the  productions  thus  to 
be  grown  and  shared  between  them.  That  has  been  bug  and 
r3))eatedly  held  in  respect  to  a  letting  on  shares  for  a  single 
crop.  {Hare  v.  Celey^  Cro.  Eliz.  143.  Spencer ^  J.  in  Foole 
V.  Colvin,  3  John,  216,  221.  Bradish  v.  Schencl!",  8  id,  151. 
De  Molt  V.  Hagerman,  8  Cowen,  220.  Bishop  v.  Doty,  I 
Verm.  Rep.  37,  and  vide  Chandler  v.  Thurston^  10  Pick, 
205.)  So  for  a  single  year,  the  share  of  the  several  crops  to  be 
measured  and  rendered  by  the  occupier,  on  the  premises. 
{Caswell  V.  Districh,  15  Wendell,  379.)  In  some  of  these 
causes,  it  was  said  there  were  not  any  such  clear  words  of  de- 
mise but  that  it  was  left  open  to  pronounce  the  agreement 
general,  to  work  on  shares.  It  is  obvious  that  the  contract  for 
the  occupier  to  divide  and  render  the  owner's  share  by  meas- 
ure on  the  premises,  was  meant  for  no  more  tlian  what  the  law 
would  require  to  be  done  in  some  form,  at  least  what  is  com- 
monly done,  by  way  of  severing  the  interest  of  common  own- 
ers in  personal  property.  The  contract  between  the  parties 
was  therefore  not  allowed  to  operate  as  a  lease,  the  court  say- 
ing, in  some  of  the  cases,  that  where  the  question  is  open,  the 
construction  more  beneficial  for  both  parties  is,  that  they  meant 
to  hold  in  common.  {See  per  Spencer,  J.  in  Foote  v.  Colvin^ 
3  John.  Rep.  216,  221,  and  especially  per  Nelson,  J,  in  Cak* 
well  V.  Districh,  before  cited.) 

The  sub-contract,  mentioned  in  the  report  of  the  referee, 
between  tho  Putnams,  would  come  clearly  within  these 
cases,  and,  as  we  have  seen,  make  them  tenants  in  cotunioii 
with   the   occupiers ;    for,   though  the  first  contract   coiilaiii 
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ed  a  pTOYision  that  it  might  continue  for  more  thnn  one 
year,  and  the  sub-contract  was  the  same,  yet  the  proi^ision 
was  but  in  the  nature  of  a  re-letting  for  tlie  crop  of  the  se- 
cond year.  Beside,  although  the  cases  seem  to  suppose, 
that  in  order  to  save  the  rights  of  the  parties  as  tenants  in 
common,  the  letting  should  be  for  only  a  single  crop,  or, 
which  is  about  the  same  thing  in  this  coimtry,  a  single  year, 
it  is  difficult  to  perceive  why  the  same  form  of  contract  for 
two  or  more  years,  would  not  continue  the  relation  of  ten- 
ants in  common  for  the  whole  tune.  In  Rich  v.  Pertfield^ 
(I  Wendelly  380,  384,  385,)  the  parties,  owner  and  occupier, 
continued  the  working  of  a  mill  cm  shares  for  several  years, 
and  Sutherland,  J.  said  he  inclined  to  consider  them  tenants  in 
fommon. 

But  to  show  that  the  relation  of  the  parties  to  the  original 
contract  was  that  of  lessors  and  lessees,  and  the  covenant  to 
deliver  the  grain  was  but  an  agreement  to  render  a  share  by 
way  of  rent,  we  are  referred  to  the  case  of  Stewart  v.  Dovgh* 
iy^  (9  John,  R.  108,  113.)    There,  the  words  of  demise  and 
covenant  to  pay  a  share  of  the  crop,  were  almost  literally,  and 
clearly  in  legal  effect,  the  same  as  here  ;  and  the  contract  was 
held  to  be  a  lease.    The  only  difference  was,  in  the  length  of 
the  term.     There,  it  was  five  yeai-s,  with  a  right  in  either 
party  to  terminate  it  on   six  months  notice ;   here,  only  one 
year,  with  a  privilege   in  the  occupiers  to  continue  for  an- 
other.    The  shortness  of  the  term,  I  admit,  may  be  evidence 
of  an  intent  to  hold  the  crop  in  common  ;  but  is  that  circum- 
stance alone,  able  to  overcome  words  of  express  demise  and 
covenant  to  pay,  which   have  a  settled  construction  in  the 
law  ?     Had   the  covenant   been  to  pay  a  fixed  quantity,  as 
100  bushels  of  wheat,  or  two  tons  of  hay,  &c.  though  to  come 
out  of  the  produce  of  the  farm,  it  seems  to  be  perfectly  settled 
that  the  lessor  would  have  taken  no  present  interest  what- 
ever.    {Dockha7nv,  Parker^  9  Greenl.  137.     Vid,  also  Neuh 
comb  V.  HameTy  2  John.  R,  421,  in  note,)    And  there  is  oonsid- 
erable  authority,  which  does  not  appear  ever  to  have  been  ex- 
pressly repudiated,  that  a  contract  to  rende^  a  moiety,  especially 


246  CASES  IN  THE  SUPREME  COURT. 

Putnam  «.  Wise. 

where  the  contract  is  for  a  certain  term,  or  for  more  tlian 
one  crop,  amounts  to  the  same  thing.  ( Welch  v.  Hall^  B^dL 
N.  P.  85,  Land.  ed.  of  1788.  Thamjjson  and  Livwgstoii^ 
Js,,  in  Jackson  ex  detn.  Colden  v.  Brownell^  1  John,  R.  267, 
270,  1.  Atid  see  Hare  v.  Celey^  and  Stewart  v.  Doughty ^  be- 
fore cited.) 

Welch  V.  Hall^  has  long  been  disregarded,  and  probably 
never  was  law.  It  held  that  a  contract  on  shares  for  one  crop, 
amounted  to  a  lease.  What  was  said  in  Jackson^  ex  detn,  Col- 
den V.  Brotcnell,  went  on  tlie  distinction  between  letting  on 
shares  for  a  single  crop,  and  for  a  year  certain.  In  the  lat- 
ter case,  it  was  said  to  be  a  demise,  because  for  a  year. 
That  view  was  overruled  in  Caswell  v.  Districh.  In  the 
atter  case  the  contract  was  in  wcrds  of  demise  for  one  year; 
not  in  the  usual  technical  terms  I  admit,  but  clearly  such  a^, 
at  a  money  rent,  would  have  been  construed  to  mean  tho 
same  thing.  Yet  the  contract  was  denied  to  be  a  lease,  anf* 
the  denial  put  on  the  ground  that  the  payment  by  way  ot 
rent  was  in  moieties,  to  be  measured  and  given  by  the  ten- 
ant. Mr.  Justice  Nelson  said,  "  the  shares  were  of  specific 
crops  to  be  raised  on  the  farm,"  and  he  adds — ^**  this  view  of 
the  contract  should  be  maintained,  unless  otherwise  clearly 
expressed.'*  He  thought  the  case  distinguishable  from  StetD- 
art  V.  Doughty,  where  the  phraseology  being  that  usual 
in  leases,  could  not  be  got  over  by  the  agreement  to  pay  in 
shares  from  the  specific  crops.  With  deference,  I  have  not 
been  able  to  make  any  substantial  distinction  in  the  phrase- 
T)logy.  Independ^tly  of  the  fact  that  the  render  was  confined 
to  a  shn%v-  in  the  specific  crop,  it  would,  as  appears  to  me, 
in  both  cases,  have  operated  to  make  a  lease.  In  Caswell  v. 
Ekstrich,  the  agreement  was  to  let  the  defendant  have  the 
farm  for  one  year.  These,  says  Woodfall,  are  apt  words  to 
make  a  lease,  {Woodf  Land,  tj*  Ten.  7,  Lond.  ed.  of  lSOi\) 
and  so  it  was  adjudged  in  Whitlock  v.  Horton,  {Cro.  Jac. 
91.)  The  words  in  Stewart  v.  Doughty  were  no  more :  but 
if  they  were,  Woodfall  says,  the  most  proper  and  anthentk 
form,  of  %0ords  may  be  overcome  by  a  contrary  intent  ap- 
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peiuriiig  in  tlie  deed  of  demise.    ( Waodf,  Land.  ^  Ten,  6, 
Land  ed.  of  1804.)    It  seems  to  me  therefore,  that  Stewart 
V.  Dmighty  was  very  much  shaken,  not  to  say  entirely  over- 
turned, by  Caswell  v.  Districh;  at  any  rate,  that  the  ques- 
tion is  open,  whether  the  clearest  words  of  present  demise 
may  not  be  considered  as  enuring  to  make  a  mere  tenanc} 
in  common,  under  a  letting  like  the  one  before  us.    And  1 
am  of  opinion  that  they  may.    The  compensation  here  lies 
wholly  in  shares  from  the  farm  products :  in  these,  the  own- 
ers are  to  be  compensated  for  the  use  of  their  land,  and 
tfib  o<!cupiers  are  to  be  paid  for  their  labor.    Indeed,  as  it  re- 
sprxts  the  second  year,  from  the  crop  of  which  the  wheat  in 
question  was  taken,  the  words  of  letting  are  almost  identical 
with  those  in  Caswell  v.  Districh.    But  it  is  a  case  in  which 
we  ought  not  to  tie  ourselves  up  to  the  consideration  of  mere 
words.    The  substance  should  be  looked  at;  and  that,  as  it 
would  he  universally  understood  among  farmers,  is  an  agree- 
ment between  owners  and  occupants,  that  the  latter  should 
come  in  rather  as  servants,  than  tenants;  each  party  taking 
an  interest  as  common  owners  in  the  crops  and  other  pro- 
ducts, as  they  accrue,  by  way  of  compensation  to  the  owners 
for  the  use  of  their  farm,  and  the  a^cupiers  for  their  labor. 
( Vid.  Maverick  v.  Lewis^  3  McCord.  2 11.)    The  extent  of 
such  compensation  or  interest,  is  to  be  collected  from  the  con- 
tract    {Vid.  Beaumont  v.  Crane^  14  Mass.  R.  400.)    This 
may  be  so  framed  as  to  secure  an  exclusive  interest  to  the 
owner  in  certain  products,  such  as  the  hay  to  be  consumed 
on   the  farm ;   also  an  exclusive  interest  in  the  young  ani- 
mals to  be  fed  there,  till  they  come  to  be  distributed.    No 
doubt,  any  provision  of  this  kind  ma}   be  made,  if  not  in 
fraud   of  the    occupant's   creditors.      {Lev^is  v.   Lyman,  22 
Pick.  437.)    But  there  being  no  such  provision,  a  common 
ownership  results  in  all  products  to  be  divided,  in  whatever 
form  the  provision  may  be  for  rendering  or  securing  sucli 
products  to  either  party.     The  true  test  seems  to  lie  in  the 
question,  whether  there  be  any  provision,  in  whatever  form,  foi 
dividing  the  specific  products  of  the  premises.     Tt  thejre  be,  a 
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tenancy  in  common  arises,  at  least  in  such  products  as  are  tn 
lie  divided.  The  occupier  being  a  mere  servant,  it  is  said,  can- 
not bring  trespass  quare  clausfim  fregit ;  but  the  owner  only. 
{Hare  v.  Celcy,  be/ore  cited.  Hobertson  v.  George,  7  Neio- 
Hamp.  R,  306, 308.)  His  possession  is  that  of  the  owner,  (ic/., 
and  Maverick  v.  Lewis,  before  cited.)  He  has  no  interest  in 
tlie  land  which  he  can  assign,  and,  on  his  death,  the  contmct 
would  be  at  an  end.  {Id.)  All  these  views  seem  to  follow 
from  Casioell  v.  Districh ;  and  they  are,  some  of  them,  ably 
sustained  by  the  late  case  in  Massachusetts.  {Lewis  v.  Lyman, 
before  cited.)  Other  cases  certainly  take  opposite  views.  {Weems 
V.  Stallings,  2  Harr.  ^  John,  365.  Haskins  v.  Rhodes,  I 
Gill  <J*  John.  266.)  And  we  have  already  seen,  that  even  our 
own  cases  may  be  considered  as  somewhat  in  conflict  The 
more  modern  and  maturely  considered  cases,  both  in  this  state 
and  in  Massachusetts,  go,  I  think,  clearly  to  sustain  the  right, 
both  of  the  owners  and  occupiers,  in  the  case  before  us,  to  be 
considered  tenants  in  conunon.  Though  the  whole  be  drawn 
up  in  the  form  of  a  lease,  and  a  render  as  of  rent,  it  is  after  all 
but  another  mode  of  saying,  that  the  occupiers  shall  work  the 
(arm  for  so  long,  and  divide  the  profits  with  the  owners. 

It  follows,  that  the  purchase  of  the  wheat  by  the  defendant 
operated  as  a  contract  with  all  the  plaintiffs,  though  it  was  made 
with  only  one  of  them.  And  though  the  whole  transaction 
were  conducted  in  his  name,  the  evidence  was  quite  sufficient 
10  warrant  the  referee  in  finding  that  he  acted  as  agent  for  bis 
co-tenants. 

The  result  is,  that  the  motion  to  set  aside  the  report  of  the 
referee  should  be  denied. 

Motion  denied 
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Williams  vs.  Eldridge  and  others. 

Where  there  wu  a  atipulation  between  the  attorneys,  that  either  party  might  recarB 
the  retain  of  commissioners  authorized  to  take  testimony,  duly  scaled,  and  deliyer 
it  to  the  clerk,  which  was  done ;  held,  no  objection  to  the  reading  of  the  testimo- 
ny, that  the  direction  on  the  return  did  not  specify  the  clerk*8  residence,  as  roi 
quired  by  2  R.  S.  394,  §  16,  eubd.  4. 

Quere,  whether  the  form  of  the  direction  be  essential  in  any  case,  where  the  com- 
missioners* return  in  fact  reaches  the  proper  oflScer*s  hands  ? 

Tlie  deposition  in  this  case  was  held  properly  read  in  evidence,  though  it  did  not 
appear  that  a  copy  of  ^  16  of  said  statute  had  been  annexed  to  the  commission* 

ir  annexing  a  copy  of  that  section  were  essential,  the  court,  it  seeme,  would  intend 
it  to  have  been  done,  unless  the  contrary  were  shown. 

It  will  be  presumed  that  the  commissioner  who  took  the  testimony,  closed  and  seal- 
ed the  package  himself. 

l*hat  the  papers  composing  the  return  are  connected  by  tcofera  only,  is  not  an  ob- 
jection to  the  deposition  being  read. 

Il  need  not  appear  by  the  return  to  a  commission,  ||iat  the  oath  was  publicly 
ndminietered  to  the  witness,  as  that  will  be  presumed  to  have  been  reg'ularly 
done. 

A  commissioner  to  taice  testimony,  is  qttoad  hoc  an  officer  of  the  court  in  which  the 
proceeding  is  pending  ;  and  his  signature,  like  that  of  the  clerk  to  an  office  copy, 
win  he  judicially  noticed,  though  his  name  be  not  written  at  length. 

On  the  same  principle,  Uie  court  will  presume  that  the  commissioner  discharged  bis 
dnty,  by  doing  nil  those  things  in  the  execution  of  the  commission  which  he  is 
not  bound  specifically  to  certify  as  done. 

Where  several  objections  were  made  to  the  reading  of  a  deposition,  which  the  court, 
after  taking  time  to  deliberate,  overruled  ;  held,  that  they  had  no  right  to  pre- 
clude the  party  from  raising  other  objections  afterwards. 

Counsel  have  an  unqualified  right  to  raise  what  number  of  objections  they  please 
to  the  admission  of  testimony ;  and  it  is  the  duty  of  the  court  to  hear  and  decide 
them« 

It  uemt,  that  it  is  not  the  absolute  duty  of  counsel  to  raise  objections  which  go 
merely  to  form,  and  are  only  calculated  to  produce  delay,  or  turn  the  party  round 
to  another  action. 

The  party  who  ealls  a  witness  to  prove  that  his  adversary  has  adnutted  ac 
Acooont,  may  pat  it  into  the  witness*  hands,  and  then  ask  him  the  propel 
questions. 

fhe  objection  to  an  interrogatory  annexed  to  a  commission,  on  the  ground  of  its  be- 
ing leading,  may  be  made  when  the  answer  of  the  witness  is  proposed  to  be  read 
to  evidence ;  especially,  when  the  interrogatories  are  annexed  under  a  stifiulatioQi 
expressly  waving  all  legal  exceptwna. 
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When  a  commission  is  directed  to  two,  either  or  both  of  whoof  bein^  »atlioritii4 
thereby  to  execute  it,  and  the  return  is  signed  by  only  one  of  (hem,  if  will  be  pre- 
dumcd  that  he  alone  was  present  at  its  execution,  though  the  words,  "  by  virtue 
of  a  commission  to  us  directed,"  appear  in  the  caption  of  the  return. 

It  is  not  a  ground  of  error,  aembie^  that  the  court  at  the  trial  allowed  a  leading  que*, 
tion  to  be  put  by  a  party  to  his  own  witness,  as  that  is  matter  resting  in  discre- 
tion ;  otherwise  in  respect  to  answers  to  leading  interrogatories  annexed  to  a  depo- 
sition. If  these  are  objected  to  on  that  ground,  the  court  are  ht  und  to  exclude 
them. 

Error  from  the  common  pleas  of  Franklin  count]  ■,  The  ac- 
tion below,  was  by  Eldridge  &  Ransom  against  Will  nms,  to  re- 
cover the  balance  of  a  merchant's  account,  which  was  proved  by 
the  testimony  of  James  Loney,  the  former  clerk  of  the  plaintiffs. 
This  testimony  was  taken  under  a  commission  address  *d  to  Solo- 
mon Y.  Chesley  and  Guy  C.  Wood,  of  Cornwall,  Uppt  r  Canada, 
authorizing  them,  or  either  of  them,  to  act.  And  the  ittomeys 
stipulated  that  either  of  the  parties,  &c.  might  receive  Ihc  com- 
mission, interrogatories,  cross-interrogatories  and  deposit  do,  from 
the  commissioners,  or  either  of  them,  duly  sealed  up.  and  d(;- 
li'vcr  them  thus  sealed  to  the  clerk  of  the  C.  P. ;  and  hat  th'i 
affidavit  of  such  party,  &c.  that  he  did  so  receive,  and  leliver 
the  package  unopened,  should  be  evidence,  and  of  like  e  feet  as 
if  the  commission  were  returned  pursuant  to  the  rule  of  court. 
The  commission,  &c.  after  being  executed,  was  received  I  y  El- 
dridge, who  delivered  the  same  to  the  clerk,  and  made  t  le  re- 
quisite affidavit.  The  interrogatories  were  not  settled  by  a 
judge;  but  the  parties  annexed  their  respective  interroga  ories 
and  cross-interrogatories,  and  stipulated  that  they  might  U  put 
to  the  witness,  saving  all  legal  exceptions  to  the  same.  The 
caption  of  the  return  annexed  to  the  commission  M'as — "  D  >po- 
sition  of  James  Loney,  produced,  sworn,  &c.  on,  &c.  by  vi  tun 
of  a  commission,  &c.  to  us  directed,"  &c. ;  and  tlie  d(  po* 
sition  was  signed,  "S.  Y.  Chesley,  commissioner,"  with* 
out  the  name  of  Wood.  It  did  not  appear  on  the  papers 
returned,  that  a  copy  of  the  section,  declaring  the  manner 
in  which  commissions  are  to  be  executed,  had  been  annex- 
ed, pursuant  to  the  act.    (2   R.   S.  315,   316,   2d   ed.  i  21, 
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[i  16  of  Isi  ed.] )  The  package  containing  the  commission,  Sui* 
roceived  and  delivered  by  Eidridge,  was  directed  to  "  U.  D. 
Meeker,  Esq.  clerk,  Franklin  co..  New- York,"  without  men- 
tioning his  place  of  residence,  as  required  by  id,  §  2^1,  sub.  4, 
[§  16  of  1st  ed,] 

The  third  direct  interrogatory  annexed  to  the  commission 
was  as  follows :  "  Look  upon  the  annexed  account  marked 
B.,  and  declare  how  and  which  of  said  articles,  mentioned  in 
said  account,  were  sold  and  delivered  by  the  said  plaintiffs  tc 
llie  defendant  ?"  To  which  the  answer  was  thus :  "  I  have  ex- 
amined the  annexed  account  marked  B.,  and  from  the  defen- 
dant's own  acknowledgment,  he  bought  and  received  from  the 
plaintifls  all  the  articles  therein  charged."  The  fourth,  and 
fifth  direct  interrogatories,  were  as  follows:  "Is  the  account 
correct,  and  is  it  a  true  copy  and  extract  from  the  mercantile 
books  of  said  plaintiffs?" — "Did  you  exhibit  a  copy  of  the  ac- 
count lo  the  defendant,  and  did  he  admit  it  to  be  correct?"  To 
each  these,  the  w"itness  answered  affirmatively,  giving  dates, 
circumstances,  &c. 

On  tne  plaintiffs  below  offering  to  read  the  deposition  in  evi- 
dence,  the  defendant  objected  on  various  grounds  stated  jn  thu 
opinion  of  the  court — all  of  which  were  overruled ;  and  the  de* 
fendant  excepted.  Other  decisions  were  made,  and  exceptions 
taken  thereto — the  nature  of  which  sufficiently  appear  in  the 
opinion  of  the  court.  A  verdict  and  judgment  having  been 
rendered  for  the  plaiiitiffs,  the  defendant  sued  out  a  writ  of  error. 

/.  J£  Jac/csoru  for  the  plaintiff  in  error. 

J.  Parkhnrstj  for  the  defendants  in  error. 

By  the  Court,  Cowen,  J.  Objections  were  taken  below 
to  the  form  in  which  the  papers  were  directed  to  the  clerk, 
«nd  for  want  of  its  appearing  that  a  copy  cf  2  R.  S.  315, 
♦  24,  2d  ed.  [i  16,  1st  ed,]  had  been  annexed  to  Jie  com- 
mission ;  but  neither  objection  is  well  founded.  The  par- 
ticular form  of  the  direction,  (if  in  any  case  essential,  where 
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the  jmckage  in  fact  reaches  the  proper  officer's  hands,)  n««d 
not  be  pursued,  except  when  direction  is  given  for  its  return 
by  a  judge,  d&c.  as  required  by  the  previous  section,  23,  [§13 
of  1st  erf.]  Here,  the  manner  of  return  was  provided  for  by 
stipulation. 

The  provision  as  to  annexing  a  copy  of  the  section  of  the 
statute,  was  with  the  view  to  a  correct  execution  of  the  com- 
mission. If  the  execution  be  in  fact  correct,  it  is  enough.  Be- 
side, the  commissioners  are  no  where  required  tn  certify  their 
instructions ;  and  if  the  fact  were  important,  the  court  below 
were  bound  to  presume  that  the  copy  had  been  annexed,  till  the 
contrary  appeared. 

To  the  objection,  that  it  did  not  appear  by  Eld  ridge's  affida- 
vit that  the  papers  had  been  closed  up  and  scaled  by  the  com- 
missioner himself,  the  answer  is,  that  he  rnust  be  presumed  to 
have  done  it  himself,  it  appearing  they  were  seale^i  up.  The 
annexing  them  together  by  wafers  was  sufficient.  A  tape  and 
seal  were  not  necessary. 

The  objection,  that  it  no  where  appears  that  the  oath  was 
publiclif  administered  to  the  witness,  is  answered  by  the  pre- 
sumption that  the  commissioner  administered  in  rorrect  form, 
and  he  is  not  required  to  return  the  form. 

It  is  also  said,  that  only  one  commissioner  subscribed  the  de- 
position, while  the  word,  usj  in  the  caption,  denotes  that  both 
were  present.  It  does  not  necessarily  denote  the  presence  of 
both ;  and  the  deposition  being  signed  by  only  one  it  must  be 
intended  that  he  alone  executed  the  commission. 

It  is  also  objected,  that  the  deposition  is  signed,  S.  Y.  Chcs 
ley,  when  it  should  have  been  by  his  first  namo  at  lens^th.  Bui 
the  abbreviation  must  be  read  with  a  view  to  the  context,  u 
]i!irt  of  which  is,  the  annexed  commission.  That  contains  thff 
name  at  length. 

Commissioners  under  the  act  are,  quoad  hoc,  officers  oi 
the  court.  Their  return  of  evidence  is,  in  effect,  like  an 
office  co})y  made  by  the  clerk  of  the  very  court  to  which 
he  belongs.  The  court,  knowing  the  real  name  of  its  offi- 
otr,  is  every  Jay  in  the  habit  of  recognizing  his  signnti'T* 
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vnlid,  though  his  first  name  be  denoted  only  by  initials.  It 
is  on  that  prindj  !e,  too,  that  they  will  presume  the  commis- 
sioner discharged  his  duty,  by  doing  all  those  things,  in  the  ex- 
ecution of  the  commission,  which  he  is  not  bound  to  return  spe- 
cifically  as  done. 

The  objections  so  far  examined,  were  made  in  the  C(»urt 
below  on  the  10th  of  October.  They  were  overruled,  the 
couit  deciding  that  the  deposition  might  be  read  in  evi- 
dence to  the  jury.  At  this  stage  of  the  cause,  it  being 
the  evening  of  the  10th,  the  court  adjourned  till  8  A.  M. 
of  the  11th,  when  the  defendant's  counsel  stated,  he  had 
two  other  objections  to  the  admissibility  of  the  deposition, 
which  he  proposed  to  offer  for  the  consideration  of  the 
court.  The  opposite  counsel  insisted,  that  the  objection 
should  not  be  heard,  as  the  court  had  already  determined 
that  the  deposition  should  be  read  in  evidence,  and  the  court 
80  decided. 

Counsel  have  an  unqualified  right  to  raise  what  number  of 
objections  they  please  to  the  admission  of  testimony,  whenever 
it  is  offered  ;  an  J  a  very  common  course  is,  to  hear  and  decide 
each  objection  severally.  The  right  is  very  important,  as  it  is 
entirely  settled,  that  unless  the  objection  be  mentioned,  it  can- 
not, in  general,  be  presented  to  the  appellate  tribunal,  whether 
on  error  upon  a  bill  of  exceptions,  or  by  way  of  motion  for  a 
new  trial.  The  court  of  original  jurisdiction  have  power  to 
a)>ridge  the  discussion,  either  by  allowing  the  objection  at 
once,  or  overruling  it  as  frivolous,  or  limiting  the  discus- 
sion to  an  opening,  answer,  and  reply,  by  one  or  more  coun- 
Kel.  "When  they  have  decided  an  objection  specifically  made, 
they  may  refuse  to  open  the  question  for  farther  discussion, 
or  to  reconsider  it ;  but  I  doubt  their  power  absolutely  to 
decline  the  hearing  of  any  objection  which  counsel  may 
express  a  desire  to  present,  until  the  testimony  has  been 
pronounced  competent,  and  is  in  the  progress  of  being  nad 
Of  otherwise  submitted  to  the  jury.  It  is  not  denied,  that 
the  additional  objections  might  have  been  made,  had  not  the 
court  already  decided,  that  the  deposition  was  compctunt  evi* 
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deuce,  and  should  be  submitted  to  the  jury.  But  it  should 
be  added— "  notwithstanding  the  objections  specified."  The 
court  had  not  and  could  not  have  decided  that  other  objections 
did  not  exist.  Non  constat  that  the  counsel  for  the  defendant 
had  waived  the  right  to  add  objections.  He  had  mentioned 
quite  a  number,  and  the  court  had  held  them  to  be  unfounded, 
and  decided  that  they  were  not  sufficient.  I  do  not  deny  that 
they  might  refuse  to  reconsider  their  decision  ;  but  they  gave 
it  a  broader  construction  than  it  would  bear.  Suppose  that,  on 
the  counsel  mentioning  the  first  of  his  seven  objections,  the 
court  had  at  once  overruled  it,  as  they  might  have  done,  and 
added,  "  the  deposition  must  be  read ;"  on  the  principle  now 
contended  for,  they  might,  in  this  way,  have  cut  off  the 
other  six  objections ;  and,  for  aught  I  see,  the  more  serious 
objections  afterwards  made  to  the  form  of  certain  interroga- 
tories. 

We  have  had  occasion  to  observe  some  abuses  from  the  vex- 
atious multiplication  of  captious  and  frivolous  exceptions,  but 
cannot,  for  that  reason,  cut  off  or  even  qualify  the  right  to  take 
them  at  the  proper  stage  of  the  cause,  nor  treat  the  right  as 
waived,  except  in  a  very  clear  case.  The  character  of  the  bar 
has  been,  and  we  have  no  doubt  will  continue  to  be,  a  guar- 
anty against  the  general  prevalence  of  such  abuses;  and  the 
few  instances  in  which  professional  integrity  or  honor  may 
fail  to  operate  as  a  restraint,  will  become  still  fewer,  in  pro- 
portion as  they  shall  be  found  improfitable  to  the  client,  and 
injurious  to  the  counsel's  reputation.  Li  this  remark  I  mean 
no  allusion  to  any  of  the  exceptions  here  taken,  though  1 
entirely  concur  in  what  has  been  said  by  Mr.  Justice  Wash- 
ington, that  counsel  are  not  obliged,  in  any  case,  to  make 
objections  which  go  merely  to  form,  and  which  are  only  cal- 
culated to  produce  delay,  or  turn  the  party  round  to  anoth- 
»;r  action.  {Russell  v.  The  Union  Insurance  Co.^  1  Wash,  C 
a  Rep.  441.) 

In  the  progress  of  submitting  the  deposition  to  tlie  ju- 
ry, the  defendant's  counsel  farther  objected  severally  to 
those    parts   of   it    which    answered    the   third,   fourth    and 
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fifth  interrogatories,  on  two  {rrounds :  first,  because  they  were 
leading,  and  secondly,  because  the  account,  mentioned  in  those 
iulerrosfatories,  ouorht  not  to  have  been  exhibited  and  jriven  to 
the  witness. 

The  account  was  properly  put  in  the  hands  of  the  witness ; 
for,  the  object  of  the  interrogatories  was  to  prove,  among  other 
thin^Sj  that  the  defendant  had  acknowledged  its  correctness. 

But  we  think  the  court  erred,  in  decidmg  that  the  interroga- 
tories were  proper  to  be  put  to  the  witness.  It  is  scarcely  de- 
nied that  they  were  leading,  being  calculated  throughout  to  jht 
struct  the  witness  in  what  the  plaintiffs  desired  him  to  answer. 
The  stipulation,  under  which  they  were  administered,  saved  all 
legal  exceptions;  and  the  statute,  even  when  interrogatories  are 
allowed  by  a  judge,  permits  all  questions  of  competency  and 
credibility  to  be  raised  on  the  trial,  in  the  same  manner,  and 
with  the  like  effect,  as  if  the  witness  were  on  the  stand.  (2 
R,  S.  317,  2d  ed,  §  31.)  Among  other  objections,  it  expressly 
allows  those  which  respect  the  competency  of  any  queslian  put 
to  him.  The  questions  objected  to  as  leading,  were  most  ma- 
terial. I  admit  that  error  would  hardly  lie  for  allowing  a  lead- 
ing question  to  be  put,  on  a  personal  examination,  though  it 
were  to  the  party's  own  witness ;  for  the  court  have  a  discre- 
tion, on  discovering  that  the  witness  for  a  party  is  unwilling  to 
permit  leadmg  questions.  We  might  intend,  perhaps,  that  a 
proper  case  for  such  a  course  of  examination  existed,  unless  the 
court  below  should  declare  the  contrary  in  the  bill  of  except iomv. 
But  here  there  is  no  chance  for  su/.h  intendment. 

Judgment  reversed 
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LuauEER  and  others  vs,  Prosser,  impleaded  with  others. 

One  who  guarantees  the  payment  of  a  negrotiable  note,  absolutely,  by  an  endorse* 
ment  on  it  to  that  effect,  made  at  or  prior  to  its  delivery  to  the  payee,  becomm, 
in  legal  effect,  a  joint  and  several  maker,  and  may  be  sued  as  such  by  any  wa\>- 
sequent  holder. 

Tlie  guarantor's  liability,  in  such  case,  is  the  same  as  if  he  had  signed  his  nanis 
directly  to  a  joint  and  several  note,  as  surety  for  the  maker. 

A  common  due  bill  is  a  promissory  note,  within  the  statute 

So,  Ben^Ut  of  any  simple  contract  in  writing,  importing  an  absolute  engagement 
that  money  shall  be  paid  ;  e.  g.  "  I  promise  that  J.  S.  shall  receive  X100*'-« 
or,  **  I  will  see  that  £100  is  paid  by  J.  S."  &c. 

Assumpsit  tried  before  Moseley,  C.  Judge,  at  the  Yate* 
county  circuit,  on  the  8th  of  June,  1840.  The  action  was  by 
the  plaintiffs,  as  bearers  of  a  joint  and  several  promissory  note, 
made  by  Edson  and  Arnold,  two  of  the  defendants,  payable  to 
one  Parsons  or  bearer.  The  note  bore  date  April  10th,  1839. 
On  the  back  thereof,  Prosser,  the  other  defendant,  had  sio;ned 
the  following — "  For  value  received  I  guaranty  the  payment  of 
the  within  note,  and  waive  notice  of  non-payment.  (Signed) 
1).  B.  Prosser." 

The  note  thus  endorsed  was  delivered  to  Parsons,  as  security 
for  the  price  of  a  span  of  horses  and  a  wagon,  that  day  sold 
by  him  to  Edson  and  Arnold.  The  agreement  of  sale  was  on 
condition,  that  they  (Edson  and  Arnold)  should  give  Parsons 
good  endorsed  paper ;  and  this  was  received  as  a  performance 
of  that  condition,  and  the  property  de,;ivered  accordingly. 

The  declaration  contained  only  the  common  money  comics, 
wim  a  copy  of  the  note  and  fifuaranty ;  to  wliich  the  defendant 
Prosser  pleaded  the  general  issue. 

On  the  trial,  after  the  testimony  on  the  part  of  the  plain- 
tiffs was  closed,  it  was  objected  on  the  part  of  the  defen- 
dant Prosser — 1.  That  he  could  not  be  charged  as  endorser: 
2.  That  the  plaintiffs  could  not  recover  against  him,  without 
counting  specially  upon  the  guaranty:  3.  That  no  recov- 
ery could  be  had  against  him  and  the  makers  jointly 
4.    That    his    (Prosser's)    undertaking    was    not    negotiable 
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A  rtiorion  ^as  therelai-5  made  for  a  nonsuit,  which  the  circuit 
judge  overruled ;  and  a  verdict  was  rendered  in  fevor  of  the 
plaintifis  for  tlie  amount  of  ihe  note.  The  defendant  Prosser 
now  moves  for  a  new  trial  on  o  rasa 

D.  B.  Prosser,  in  pro.  per. 


'.  Welles,  for  plaintif[3. 

By  the  Court  Cowen,  J.  Iho  ibboln^e  liability  of  Prosser 
IS  not  denied ;  but  it  is  made  a  qutstbn  vVhether  he  can  be 
treated  either  as  endorser,  or  a  joint  or  severi^l  maker  with  the 
other  defendants ;  and  it  is  insisted,  moreovt^r,  that  the  ncte  is 
not  negotiable. 

I  think  it  will  be  seen,  on  authority,  that  he  tA  ^*able  with  the 
other  defendants  as  a  joint  and  several  maker. 

In  Hunt  V.  Adams,  (5  Mass.  R.  358,)  Chat>ja  made  a 
note  payable  to  Bennet,  the  plaintiflfs  intestate,  unde.*  which 
Adams  wrote,  "  I  acknowledge  myself  holden  as  suioty  for 
the  payment  of  the  demand  of  the  above  note."  The  jourt 
held  an  action  to  be  sustainable  by  ihe  payee,  against  Adurrs, 
as  upon  a  promissory  note.  One  court  set  out  a  joint  a.id 
several  note  of  him  and  Chaplin ;  and  the  other,  a  severa^ 
note  of  Adams.  Parsons,  C.  J.  said  that,  as  to  the  intestate,  tho 
two  papers  must  be  considered  the  joint  and  several  promissory 
note  of  Chaplin  and  Adams;  thai  it  was  the  same  thing  in 
effect  as  if  Adams'  name  had  been  signed  directly  to  the  not•^ 
aa  surety.  In  White  v.  Howland,  (9  Mass.  R.  314,)  one  Tr- 
ber  made  his  note  payable  to  Wm.  White  or  order ;  on  whiclv 
the  defendant,  with  another,  endorsed,  "For  value  received^ 
ve  iointly  and  severally  undertake  to  pay  the  money  within 
mentioned  to  the  said  Wm.  White."  The  court  said,  the  case 
was  within  the  reason  oi  Hunt  v.  Adams,  and  the  effect  of  the 
defendant  Rowland's  sisrnature  the  same  as  if  he  had  sismed 
the  note  on  the  face  of  it  as  surety;  that  is  to  say,  accord* 
ing  to  Hunt  v.  Adams,  the  whole  was  to  be  taken  as  a 
joint  and  several  promissory  note  by  Taber,  Rowland  ana 
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(he  co-signer  with  the  latter.  In  Humgh  v.  Gvay^  (19  WtniL 
202,)* Moon  made  his  note  payable  to  Cameron,  or  bearer, 
and  Hough  endorsed,  "This  may  certify  that  I  guarantee 
the  payment  of  the  within  note/  We  held  that  he  was 
liable  as  maker,  severally,  to  Gray  who  had  purchased  the 
paper  of  Cameron.  I  remarked,  that  the  court  below  were 
clearly  right  in  holding  that  Hough  was  liable  as  a  joint 
and  several  maker  with  Moon,  the  admitted  maker;  refer- 
ring to  the  cases  collected  in  Dean  v.  Hall^  (17  Wend,  214,) 
among  which  are  the  two  cases  I  now  cite  from  the  Mass. 
Rep,  If  the  respective  papers  in  those  cases  were  in  effect 
joint  and  several  promissory  notes,  it  followed  that  those  in 
Hough  V.  Gray  were  such ;  and  that  they  were  negotiable^ 
like  a  promissory  note.  These  cases  decide  the  present  Mr. 
Prosser's  guaranty  was  the  same  in  legal  effect  as  if  he  had 
signed  with  Edson  and  Arnold  as  surety.  His  promise  was  ab- 
solute; not  a  mere  commercial  endorsement.  In  Allen  v. 
Rightmyer^  (20  John.  if.  365,)  the  court  said  of  such  an  under- 
taking, "  it  is  absolute,  that  the  maker  shall  pay  the  note  when 
due,  or  that  the  defendant  (the  endorser)  will  himself  pay  it" 
How  is  this  distinguishable  from  a  direct  signature  as  surety  7 
In  the  latter  case,  both  promise  to  see  the  money  paid  at  the 
day.  A  man  writes  thus — "  I  promise  that  $100  shall  be  paid 
to  A.  or  bearer ;"  who  would  doubt  that  such  a  promise  would 
be  a  good  note  ?  The  use  of  the  word  guaranty^  or  warranty 
or  stipulate^  or  covenant^  or  other  word  importing  an  obliga- 
tion, does  not  vary  the  effect  Read  the  obligation  of  a  man 
who  signs  a  note  with  his  principal,  "A.  B.  surety  f^  both 
and  each  virtually  stipulate  in  the  language  of  the  note  I  have 
supposed.  Both  promise  that  the  payee  shall  receive.  In 
Mot  Izs  v.  Lee^  (8  Mod,  362,  4,)  Fortescue,  J.  said,  "  I  prom> 
ise  that  J.  S.  or  order  shall  receive  £100,"  is  a  good  note. 
Suppose  it  to  stand,  "shall  receive  £100  of  James  Jackson p 
cr^  "  I  will  see  that  £100  is  paid  by  James  Jackson :"  all 
this,  and  the  like,  is  no  more  than  saying,  I  will  pay  so  much 
by  the  hand  of  another.  If  there  be,  in  legal  effect,  an  ab- 
solute promise  that  money  shall  be  paid,  all  the  rest  is  a 
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(ftspate  about  words.  A  note  is  payable  to  A.  or  order,  and  ha 
Hidorsfts  it  to  B.  thus :  "  Pay  the  contents  to  B. — I  waivfe  pre 
Aentment  and  notice  as  endorser  :'*  this  is  a  good  promissory 
lote.  The  law  raises  an  absolute  promise  on  such  an  endorse- 
oicut.  No  doubt  it  enures  as  an  endorsement  for  the  purpose 
jftiansferrinff  the  principal  note;  but  it  is  moreover  an  abso- 
Uile  promise  to  pay.  It  is  saying,  "  so  much  is,  without  condi- 
tion, due  from  the  endorser  to  the  endorsee."  And  u  common 
due  bWl  is  a  note.  {Kimball  v.  Huntingtofi^  10  Wend.  675, 
679,  680.)  The  whole  inquiry  is,  does  the  paper  import  an  en- 
gagement that  money  shall  be  paid,  absolutely?  If  it  do,  no 
matter  by  what  words,  it  is  a  good  note. 

Then,  on  the  question  whether  this  note  be  joint  or  sev- 
eral or  both:  "I  promise  to  pay,"  signed  by  two,  is  joint 
and  several.  {Chit,  on  Bills,  661,  Am.  ed,  of  1839.)  Each 
engages  for  himself  and  both.  It  is  the  same  thing,  where 
one  promises  as  principal,  and  the  other  as  surety,  and 
whether  they  both  sign  on  the  same  side  of  the  paper,  or 
on  different  sides.  Each  engager  and  both  engage  for  pay- 
ment of  the  same  sum,  at  the  same  time,  and  to  the  same 
person ;  their  obligations  are  identical  throughout ;  both  pa- 
pers make  but  one  instrument.  >Vlien  the  endorser  says, 
*•!  guaranty  the  payment  of  the  within  note,"  he  promises 
the  future  holder,  as  well  as  the  payee.  The  authorities 
say  rightly,  he  has  done  the  same  as  if  he  had  signed  ns 
surety.  By  reference,  the  guaranty  becomes  a  part  of  the 
principal  note.  The  guarantor  becomes  surety  for  the  note  Jis 
it  is,  payable  to  bearer^  without  declaring  that  he  will  engage 
to  any  other  than  the  payee. 

That  the  guaranty  in  question  does  not  come  up  to  the 
definition  of  a  promissory  note,  we  are  referred  to  Oxford 
Bank  v.  Haynes,  (8  Pick.  423)  In  that  case,  it  was  cer- 
tainly held,  that  the  words  "I  guaranty  the  payment  of  the 
within  note,"  signed  by  the  guarantor,  made  him  liable  as 
such,  but  not  as  surety;  in  other  words,  the  court  denied 
to  such  an  endorsement  the  operation  of  a  promissory  note. 
But  the  decision  was  based  on  a  rule  as  to  the  mode  of  fix- 
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itig  gu&nuitors  peculiar  to  that  state.  The  coart  admitted,  that 
if  the  engagement  were  to  be  considered  absolute,  it  was  a 
promissory  note ;  but  they  considered  it  conditional,  and,  undei 
some  circumstances  at  least,  as  requiring  presentment  and 
notice,  to  fix  the  guarantor ;  and*  such  is  the  doctrine  of  some 
other  states.  It  is^  however,  unknown  here.  It  was  repudiated 
in  AUen  v.  Rightmyer^  and  often  since ;  in  one  case,  very  late- 
ly, on  a  review  of  several  decisions  by  the  courts  of  the  U. 
States  and  by  the  state  court6.(a)  This  distinction  prevailing 
in  Massachusetts,  of  course  makes  all  the  difference.  With  our 
rules  as  to  charging  guarantors,  the  learned  court  in  Massachu- 
setts virtually  concede,  that  the  defendants  guaranty  would  be 
considered  a  note,  even  there.  Another  case  cited  for  the  de> 
fendant,  proceeded  on  the  same  ground  as  that  of  Oxford  Bank 
V.  Haynes.  It  is  Gfreen  v.  Dodge,  (2  Harnm-.  Ohio  JB.  430, 
439.)  Another,  {Ctmipston  v.  McNair,  1  Wend.  457,)  went 
on  the  ground  that  the  guaranty  was  not,,  as  in  this  case,  abso* 
lute,  but  was  made  conditional  by  its  own  express  provisions. 
All  three  of  these  cases  will  be  found,  when  their  principle  is 
seen,  to  be  in  favor  of  the  views  I  have  expressed  concerning 
the  guaranty  now  in  question.  I  am  aware  of  no  case  the  other 
way.  Non  constat,  in  Meech  v.  ChurehiU,  what  was  the  lan- 
guage of  the  guaranty.  The  ease  is  very  far  from  deciding  the 
fifesent 

New  trial  denied. 

(«)  DmtgUm  T.  HomUmd,  (34  Wend,  9S.) 
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Stevens  vs.  The  People. 

ft  is  DO  oVjeotion  to  the  validitj  of  a  record  of  cooviclioD  by  the  general  aenionsv 
that  the  judge  who  signed  it  was  not  such  when  the  couTiction  took  plaoe^  bnt 
received  his  appeintment  afterwards. 

An  indietmeat  for  petit  larceny,  charging  it  as  a  second  offence,  is  good,  though,  in 
respect  to  the  first  ofience,  it  merdy  alleges  that  the  defendant  was  eomwted, 
&c,  without  avefring  in  terms  Ajudgwient  or  tentenee^  and  thoagh  it  does  not 
specify  the  property  to  which  the  first  offence  related,  or  the  penon  from  ^fhom 
it  was  stolen.  f 

Otherwise,  however,  if  the  indictment  omits  to  aver,  that  the  defendant  had  been 
pardoned,  or  otherwise  discharged  from  the  first  eonoietion,  before  the  commission 
of  the  second  offence. 

Error  from  the  Schenectady  general  sessions.  Stevens  wos 
irdicted  for  petit  larceny.  The  first  count  was  for  petit  larce- 
ny simply.  The  second  was  for  petit  larceny,  as  a  second  of- 
fence ]  alleging,  by  way  of  showing  the  first  offence,  that  at  a 
former  general  sessions  in  the  same  county,  Stevens  i£7as' con- 
victed  of  the  crime  of  petit  larceny^  but  giving  no  paFticulurs. 

On  the  trial,  the  public  prosecutor  procured  a  record  of  the 
former  conviction,  to  be  made  up  and  signed  by  A.  L.  Linn, 
Esq.  then  a  judge  of  said  court ;  but  because  he  was  not  so  at 
the  time  of  the  former  conviction,  Stevens'  counsel  objected  to 
its  being  received  in  evidence.  The  objection  was  overruled, 
and  the  counsel  for  Stevens  excepted. 

The  following  objections,  also  raised  at  the  trial,  were  now 
again  insisted  on :  1.  That  the  second  count  in  the  present  in- 
dictment, does  not  aver  any  judgment  or  sentence  on  the  former 
conviction :  2.  It  does  not  show  of  what  property  Stevens  was 
before  convicted  of  stealing,  nor  the  name  of  the  owner,  noi 
does  it  contain  any  description  of  the  offence :  3.  It  does  not 
show  that  Stevens  had  been  pardoned  or  otherwise  discharged 
from  imprisonment  under  the  first  conviction,  prior  to  the  com- 
mission of  the  second  ofience. 

These  objections  were  all  overruled  at  the  trial,  and 
Stevens'  counsel  again  excepted.    The  jury  gave  a  general 
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rcrdict  of  guilty,  upon  which  judgment  was  rendered  aocoid 
ingly ;  and  the  defendant  sued  out  a  writ  of  error. 

A.  C.  Paige^  for  the  plaintift'  in  error. 

P.  Potter^  (district  attorney,)  for  the  people. 

By  the  Courts  Cowen,  J.  There  is  nothing  in  the  first  ob- 
jection.    Judge  Linn  had  authority  to  sign  the  r^ord. 

The  second  objection  is  also  without  foundation.  The  stat- 
ute is,  that*  every  man  having  been  convicted  of  petit  larceny, 
and  having  been  pardoned  or  otherwise  dischai^ed,  who  shall 
be  subsequently  convicted  of  petit  larceny,  &ai.  shall  be  pun- 
ished in  the  state  prison.  This  provision  is  collectable  from  2 
/?.  S.  584,  2d  ed.  §  9.  The  word  d^nviction  is  enough ;  for  in 
this,  the  statute  is  pursued. 

It  is  enough,  for  the  same  reason,  to  say,  the  prisoner  was 
convicted  of  petit  larceny,  without  giving  particulars.  The 
mere  conviction  of  petit  larceny,  is  the  material  fact  The  third 
objection  is  therefore  unfounded. 

But  there  is  another  ingredient  essential  to  the  aggravated 
offence  intended  to  be  charged  in  the  second  count,  which  is  not 
mentioned  there.  The  statute  requires  not  only  a  former  con- 
viction, but  that  the  prisoner  shall  have  been  pardoned  or  dis- 
charged. It  follows  that  either  a  pardon  or  discharge  must  be 
averred  in  the  indictment.  (1  Chit.  Cr.  Law,  280,  Am.  ed.  of 
1836.) 

It  is  said,  that  such  cannot  be  the  construction  of  the  statute, 
as  it  would  lead  to  this  absurdity :  the  prisoner  would  not  be  sub- 
ject to  the  aggravated  punishment  should  he  escape  from  prison 
and  then  steal,  which  is  thought  a  much  more  fit  case  for  increas- 
ing the  punishment  than  where  he  has  been  pardoned,  or  discharg- 
ed in  due  course  of  law.  That  we  might  possibly  say,  were 
the  words  open  to  construction ;  but  they  are  direct  and  plain. 
When  a  statute  makes  a  pardon  or  discharge  the  condition  of 
increased  punishment,  on  what  rule  can  we  say  it  shall  be  in- 
ci'eased  without  either  ?    We  might,  perhaps,  in  a  civil  case,  give 
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it  an  equitable  extension,  so  as  to  cover  circumstances  exactly 
within  its  reaiion  or  principle ;  but  not  in  a  case  of  crime.  Be- 
sides, if  we  had  the  power  of  construction,  how  can  we  say  the 
legislature  did  not  intend  that  the  first  punishment  should  take 
its  regular  and  usual  course,  as  a  lesson  of  moral  reformation, 
l)efore  the  offender  should  be  deemed  a  fit  subject  for  the  en*- 
hanced  penalty  ?  ( Vide  3  JR.  &  834,  2d  ed.  Reviser^  note  an 
i9y  there,)  / 
On  the  fourth  objection,  therefore,  we  think  the  judgment 

must  be  reversed. 

Judgment  reversed. 


HowAkD,  president,  &c.  vs.  Ives. 

When  H.  an  endoreee  of  a  bill  of  exchange,  endorsed  it  to  a  bank  for  the  mere 
purpose  of  coUeetion,  and  the  notary  employed  by  the  bank  transmitted  notice  of 
protest  by  mail  to  H.  on  the  next  business  day  after  presentment,  &c.  who,  on 
the  next  day  aAer  receiving  it,  mailed  notice  to  his  endorser :  Held,  sufficient  to 
fix  the  liability  of  the  latter,  though,  had  the  notice  been  sent  directly  to  him, 
he  would  have  received  it  sooner ;  and  this,  aembU,  whether  the  notary  be  re- 
garded as  H.'s  agent,  or  that  of  the  bank. 

A  bank,  however,  receiving  a  bill  of  exchange  in  this  way,  is  a  principal  for  the 
purpose  of  transmitting  notice  of  protest,  and  consequently  a  notary  entrusted  by 
it  for  that  purpose  is  its  agent 

The  next  day,  in  the  sense  of  the  rule  as  to  reasonable  notice  of  protest  through  the 
post,  is  the  next  bunneu  day;  and  therefore,  where  protest  takes  place  on  Saturn 
day,  a  notice  mailed  on  the  following  Monday  is  in  time. 

If  two  mails  leave  on  the  day  for  sending  notice,  and  one  closes  before  the  usual 
business  hours,  a  notice  is  regular  if  transmitted  by  the  other. 

Whether,  if  there  are  several  mails  leaving  on  the  same  day  at  different  hours,  the 
party  may  in  all  cases  elect  by  which  he  will  send,  qutre. 

In  charging  consecutive  endorsers  by  notices  from  one  to  the  other,  the  party  re- 
ceiving notice  is  never  bound  to  forward  it  to  his  inmiediato  endorser  on  th« 
$ame  day  it  reaches  him,  but  may  wait  till  the  next. 

Assumpsit,  tried  at  the  Saratoga  circuit,  in  May,  1840,  before 
WiLLARO,  C.  Judge.  The  action  sought  to  charge  the  defendant 
as  endorser  to  the  plaintiff  of  a  bill  of  exchange,  drawn  on  and 
accepted  by  one  Webster,  of  the  city  of  New- York.  The  plain- 
tiff had  endorsed  it  to  the  Union  Bank  of  that  city,  for  collection ; 
and  the  latter  gave  it  to  their  notary,  who  presented  and  protested 
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it  for  non-payment,  on  Saturday^  August  31st,  1839,  between 
the  hours  of  three  and  five  P.  M.  On  Mtmday  following,  the 
notary  mailed  notice  of  protest  to  the  plaintifil  enclosing  another 
for  the  defendant,  in  season  for  the  New-York  fi\e  o'clock  mail 
to  Troy ;  at  which  latter  place  the  plaintiff  resided.  The  plain- 
tiff received  these  on  Tuesday  following,  at  eight  o'clock,  A.  M.; 
and  the  same  day,  after  nine  o'clock,  A.  M.,  the  notice  of  protest 
intended  for  the  defendant,  was  mailed  at  Troy,  directed  to  him 
at  Lansingburgh,  his  place  of  residence;  bnt  the  mail  for  the 
day  had  closed  before  this  was  done.  It  appeared  in  evidence 
that  the  course  of  mails  from  New- York  to  Troy,  was  as  fol- 
lows :  One  mail  was  closed  on  Saturday  at  three  o'clock  P.  M., 
and  started  at  five  P.  M. — two  left  on  Sunday — and,  on  Mon- 
day, one  closed  at  half  past  five  A.  M.,  leaving  at  seven  A.  M., 
but  there  was  no  other  on  that  day  except  the  <me  by  which  the 
notice  in  question  was  sent 

The  defendant  objected  to  the  plaintiff's  right  of  recovering, 
on  the  following  grounds :  1.  That  notice  of  protest  should  have 
been  mailed  at  New-York  in  time  for  one  of  the  mails  which  left 
on  Sunday ;  or,  at  all  events,  in  time  for  the  Monday  morning's 
mail ;  2.  That  the  notice  mailed  at  Troy,  by  the  plaintiff  to  the 
defendant,  should  have  been  deposited  in  the  post  ofiBce  before  the 
mail  for  Lansingburgh  had  closed ;  3.  That  notice  should  have 
been  mailed  at  New- York  directed  to  the  defendant  at  Lansing- 
burgh. 

The  circuit  judge  overruled  the  objections ;  whereupon  ex- 
ceptions were  taken,  and  the  defendant  now  moved  for  a  new 
trial  on  a  bill  of  exceptions. 

C  Zr.  TVacy,  for  defendant. 

&  G.  Huntington^  for  plaintiff. 

By  the  Courts  Cowen,  J.  For  the  purpose  of  transmitting  no- 
tice of  protest,  the  Union  Bank,  though  in  fact  a  mere  agent  to 
collect,  must  be  regarded  as  a  principal.  The  legal  interest  in 
the  bill  passing  by  endorsement  to  that  bank,  it  must  be  consid- 
ered the  holder  at  the  time  when  the  bill  was  presented  for  pay- 
ment; and  the  notary  must  be  considered,  therefore,  as  servant 


NEW-YORK,  MAY,  1841.  265 


Howard  «.  Ives. 


\o  that  Bank.  {Mead  v.  Eng^,  6  Cowerij  303,  308.  Scott  ▼. 
Liffordj  9  East  J  347.)  (a)  According  to  the  last  case  cited, 
probably  the  same  time  would  be  allowable  whether  the  Union 
Bank  be  regardea  as  a  mere  agent,  or  as  principal.  {And  vide 
Hayties  v,  Birks,  3  Bos.  ^  Put,  599,  601.)  (a) 

But  whether  this  is  so  or  not,  it  was  regular  to  mail  the  no- 
tice to  the  plaintifi)  on  the  next  day  after  presentment  and  pro- 
test The  bolder  is  never  required  to  mail  notice  to  his  endor- 
ser the  very  day  on  which  default  is  made  in  payment.  {Chit, 
on  Bills,  513,  Am,  ed.  q/"  1839,  and  the  cases  there  cited,) 

The  next  day,  means  the  next  business  day.  Here,  the  pro- 
test being  on  Saturday,  the  notice  was  properly  mailed  on  the 
next  Monday,  leaving  the  intermediate  Sunday  out  of  the  com- 
putation. {Id,  619.)  Haynes  v.  Birks,  before  cited,  is  in  point. 
( Vide  also  Wright  v.  Shawcross,  2  Bam.  ^  Aid.  501,  note.)  (6) 

Mailing  in  season  for  either  of  the  two  mails  on  Monday  was 
sufficient.  It  is  urged,  that  the  morning  post  was  neglected ; 
but  the  mail  for  tliat  post  closed  before  the  commou  hours  of 
business.  The  question  is,  whether  the  holder  used  ordinary 
diligence?  It  is  not  necessary  to  say  that  in  all  cases  where 
there  are  several  mails  on  the  same  day,  the  party  may  elect  by 
which  he  will  send.  Clearly  he  comes  to  the  mark,  when  he 
selects  that  post  which  leaves  next  after  the  hours  of  business 
conmiencc  for  the  day.  This  is  the  next  practicable  or  conve- 
nient post.     {Mead  v.  Engs,  5  Cowen,  307,  per  Sutherland,  J.) 

The  mailing  by  the  plaintiff  at  Troy  was  clearly  in  sea- 
son. It  was  done  the  very  day  on  which  the  plaintiff  re- 
ceived notice,  no  matter  whether  before  or  after  the  post 
bad  departed  for  Lansingburgh.  In  this  method  of  charg- 
ing endorsers  and  drawers,  by  consecutive  notices  from  one 
party,  to  the  next  immediately  preceding  him,  the  former 
is  never  bound   to  forward   notice    ou  the   very  day    upon 


(«)  And  866  Church  v.  Barlow,  (9  Pick.  547 ;)  also,  C§it  ti  at  t.  NobU,  (S 

R.  167.) 
(6)  Eagle  Bank  ▼.  Chapin,  (3  Pick.  180.) 
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which  he  receives  it;  but  may  always  wait  till  the  next 
{Chit,  on  Bills,  515,  516,  Am.  ed.  of  1839.  Chit  jun.  62,  a, 
63j  Am.  ed,  of  1834.  Bat/ley  on  Bills,  264,  Am,  ed.  of  1836. 
Bray  v.  Hadwen,  5  MaiUe  ^  Selw.  68,  70,  and  ccLses  thert 
cited.  Williams  v.  Smith,  2  Barn.  ^  Aid.  496,  500.  GeUl 
7.  Jeremy,  1  Mood.  ^  Malk.  61.)  (c)  The  motion  for  a  new 
trial  is  therefore  denied. 

Rule  accordingly. 

(e)  See  Eagle  Bank  ▼.  Ckajrin,  (3  Pick.  160.) 


Brown  and  another  vs.  Artcher  and  Van  Vliet. 

In  trcapafls  de  boniSf  a  plea  that  the  goods  in  question  were  the  property  of  a  third 
person,  and  that  the  defendants  took  them  by  virtue  of  an  attachment  againtt 
hhn,  is  bad,  as  amounting  to  the  general  issue ;  for  it  involves  a  denial  of  the 
plainliflr*s  possession,  and  therefore  gives  no  color  to  the  action. 

(^tlierm  is?,  if  tlie  plea  surmise  a  possession  in  the  plaintiflT,  under  some  delective 
title. 

The  same  general  doctrine  applies  in  trespass  quare  clmusum  fregit,  with  respect  to 
a  pica  of  title  in  a  third  person,  under  whose  authority  the  defendant  entered, 
ScG  ;  for  the  plea  is  a  virtual  denial  that  there  was  any  trespass. 

l*he  usual  test  in  ascertaining  whether  a  plea  amounts  to  the  general  issue,  is  to  we 
if  it  takes  away  all  color  for  maintaning  an  actbn,  by  fixing  a  negative  on  the 
plaintiff^s  right  in  the  first  instance. 

Demurrer  to  pleas.  The  declaration  was  for  trespass  de 
bonis,  &c.  and  contained  two  counts,  both  of  which  alleged  the 
taking  by  the  defendants  of  certain  goods,  dtc.  the  property  of 
thai  said  plaintiffs. 

The  defendants  pleaded  separately:  1.  The  general  issue; 
2.  Proceedings  against  one  Corl,  a  resident  of  the  city  of  De- 
troit, in  the  state  of  Michigan,  as  an  absent  debtor,  at  the  suit 
of  the  defendant  Van  Vliet,  and  one  Hart ;  and  that  Artcher, 
under  an  attachment  issued  therein,  seized  the  goods  as  sheri/T 
of  Albany.  These  pleas  averred  respectively,  that  the  g-oods 
belonged  to  Corl.  They  also  interposed  a  ^  plea,  not  tnateri 
ally  different  from  the  second. 
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The  plaintifis  demurred  to  the  special  pleas,  assigning  for 
cause,  among  other  things,  that  they  amounted  to  the  general 
issue  ;  and  the  defendants  joined  in  demurrer. 

J.  Van  Buren,  for  the  plaintiffs. 

S.  Stevensj  for  the  defendants. 

By  the  Courts  Cowen,  J.  It  was  held  in  the  Year  Book^ 
(27  H.  8,  21,  case  11,)  that,  in  trespass  de  botiis,  a  plea  that  tho 
goods  were  not  the  plaintiff's  property  was  bad.  The  same 
thing  was  afterwards  admitted  in  Wildnmn  v.  Norton j  (1  Ventr. 
249 ;  2  Lev.  92,  &  C.  nom.  Wildman  v.  North.)  I  believe  it 
has  never  been  denied.  Chitty  says  that  "  the  defendant  can- 
not plead  property  in  a  stranger  or  himself,  because  that  goes  to 
contradict  the  evidence  which  the  plaintiff  must  adduce  on  the 
general  issue  in  support  of  his  case."  (1  Chit,  Plead.  627,  Am, 
ed.  of  1340.)  The  usual  test  of  an  objection  that  the  plea 
amounts  to  the  geneml  issue  is,  whether  it  takes  away  all  color 
for  maintaining  an  action,  by  fixing  a  negative  upon  the  plain- 
tiff's right  in  the  first  instance.  Thus,  in  trespass  quare  claur 
sumfregitj  the  defendant  pleading  title  in  a  third  person,  a  de- 
mise to  himself  and  an  entry  under  that  demise,  this  plea  was 
held  bad,  because  it  shewed  a  right  of  possession  in  the  defen- 
dant at  the  time  when  he  entered  and  committed  the  trespass 
complained  of.  ( Collett  v.  Plinny  5  Cowen,  466.)  So,  a  plea  that 
he  entered  under  a  1  icence  from  such  third  person.  ( Underwood 
V.  CampbeU,  11  Wend.  78.)  Such  a  plea  standing  alone,  virtu- 
ally says,  that  the  defendant  did  not  commit  any  trespass  in  the 
plaintiff  ^s  close  ;  and  is,  therefore,  but  another  mode  of  plead- 
ing not  guilty.  It  absolutely  and  necessarily  denies  all  posses- 
s^)ry  ri^bt  in  the  plaintiff,  the  contrary  of  which  he  must  main- 
tain, or  he  is  not  entitled  to  sue.  Such  a  plea  is  said,  by  the 
books,  in  itself  to  take  away  all  color  or  pretence  for  an  action ; 
and  therefore,  to  be  maintainable  as  a  special  plea,  it  must  sur- 
mise some  possession  in  the  plaintiff,  at  the  time,  undercolor  of 
a  defective  title.    Taking  away,  in  itself,  all  implied  cclor^  il 
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luiist)  in  tlie  manner  mentioned,  substitute  what  is  called  cs 
press  color.  (1  Cki4.  Plead,  629,  Anu  ed.  of  1840.  6  Cbi^en. 
107,  8,  note.) 

The  same  rule  of  pleading  has  been  applied  to  trespass  de 
bonis,  (1  Chit  Plead.  530,  Am.  ed.  of  1840.  LeyfieUTs 
case,  10  Rep,  90.)  Chitty  says,  a  plea  that  A.  was  possessed 
of  the  goods  in  question  as  of  his  own  proper  goods,  amounts 
to  a  denial  that  the  plaintiff  had  any  property  in  them,  and 
therefore  gives  no  color  of  action  in  itself.  To  remedy  this 
defect,  it  must  surmise  that  the  defendant  hailed  the  goods 
to  a  stranger,  who  delivered  them  to  the  plaintiff,  from  whom 
the  defendant  took  them;  or,  a  possession  of  the  plain- 
tiff under  some  other  defective  title.  {Vid.  Fletcher  v. 
Marillier,  9  Adolph,  ^  Ellisj  457.)  It  is  peculiar  to  the 
action  of  trespass,  that  the  defendant  may  surmise  stich  pos- 
session, setting  up  a  mere  fiction,  not  traversable,  and  thus 
turn  what  would  otherwise  be  defective  as  amounting  to  the 
general  issue,  into  a  special  plea.  (1  Chit  Plead.  630,  ed.  &e- 
fore  cited.) 

But  if  such  express  color  be  not  given,  die  plea  of  property 
in  a  stranger,  or  the  defendant,  is  emphatically  defective,  in  the 
case  of  trespass  de  bonis;  for  there,  especially,  no  actual  pos- 
session being  expressly  shown  in  the  plaintiff,  the  law  intends 
that  it  is  with  the  general  owner.  Accordingly,  the  common 
count  alleges  merely  that  the  things  taken  were  the  goods  of 
the  plaintiffs  without  otherwise  showing  possession.  (2  Chit- 
PL  859,  Am.  ed.  of  1840.) 

In  the  case  at  bar,  all  the  pleas  demurred  to  aver  that  the 
goods  in  question  were  the  goods  of  Corl ;  each  following  out 
the  averment  with  the  allegation  that  the  goods  were  therefore 
taken  by  an  attachment  against  Corl.  According  to  the  hooks 
cited,  had  the  pleas  stopped  with  the  averment  of  property  in 
Corl,  giving,  as  they  do,  no  express  color,  they  would  have  been 
bad  as  jimoimting  to  the  general  issue.  Such  an  averment  a*otie 
would  have  cut  off  all  implied  color ;  for  it  wou>d  be  saying, 
they  were  not  the  plaintiff's  goods,  in  manner  and  form  as  hB 
has  alleged  in  declaring. 
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This  being  so,  the  farther  allegations,  showing  a  lawful  au 
tliority  under  the  attachment  to  take  them  as  the  goods  of  Corl, 
certainly  cannot  help  the  pleas.  To  this,  Hallet  v.  Birt^  (12 
Mad  120,)  cited  by  the  plaintiff's  counsel  on  the  argument,  is, 
as  he  supposed,  in  point  against  the  defendant.  The  plea  thert 
was,  that  the  plaintiff  had  taken  and  impounded  property  be- 
longing to  A.,  at  whose  suit  the  defendant,  under  a  warrant  di- 
rected to  him,  replevied  the  property.  This  was  held  bad ; 
though  the  court  agreed  that  if  the  plea  had  said,  the  plaintiff 
took  and  detained  the  property,  and  so  it  had  been  taken  by 
the  defendant  from  the  plabitiff^s  possession^  it  might  have 
been  well  enough.  That  is  probably  one  mode  of  giving  ex- 
press color. 

It  was  supposed  by  the  defendant's  counsel,  on  the  argument, 
that  the  pleas,  by  not  expressly  denying  the  plaintiff's  posses- 
sion, confessed  it,  and  so  there  is  implied  color ;  whereas  it  is 
expressly  said,  in  Wildman  v.  Narih,  (2  Lev,  92,)  that  a  plea 
of  property  in  a  stranger,  with  a  traverse  that  the  goods  be- 
longed to  the  plaintiff,  in  trespass  amounts  to  the  general  issue, 
though  not  in  replevin.  And  it  is  on  the  authority  of  this  case, 
amoi^  others,  that  Chitty  says,  the  simple  plea  of  property  in 
a  stranger  would  be  bad  in  trespass.  Stephen  on  Pleading, 
179,  {Am  ed  of  1824,)  says,  the  general  issue  is  applicable,  if 
the  defendant  did  take  the  goods,  but  they  did  not  belong  to 
the  plaintiff.  And  it  is  said  in  Bacoris  Abridgment,  {tit.  Pleas 
fy  Plead,  O.  pL  3,  p.  372,  Am.  ed.  of  1813,)  that  if,  in  trespass, 
the  def^mdant  plead  property  in  a  stranger  or  himself,  it  amounts 
to  tlie  general  issue.  {GotdcPs  Plead,  pt.  2,  ch.  6,  i  78.  p,  345, 
1^^  ed.  S.  P.)  Such  uniform  language  cannot  be  accounted  for, 
unless,  as  I  have  already  supposed,  the  allegation  of  property 
in  a  third  person  involves  a  denial  of  the  plaintiff's  possession. 

The  objectiwi  we  have  thus  examined,  applies  to  all  the 
picas,  and  we  are  of  opinion  it  is  well  taken. 

It  is  not  necessary  to  say,  whfether  there  be  any  foundation 
for  the  other  objections  of  form  specified  by  the  demurrers. 


Judgment  for  p'aintifts. 
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Starr  and  others  vs.  Peck. 

On  a  question  as  to  the  legitimacy  of  A ,  it  appeared,  that  her  paients  bad 
intimate  in  the  way  of  courtship  for  nearly  a  year  before  her  birth — that  they  in- 
tended to  be  married — that  the  father,  being  a  sea-faring  roan,  left  on  a  voyage, 
and  was  accidentally  detained  longer  than  ho  expected — that  A  was  born  a  few 
days  before  his  return — that  within  a  week  or  so  after,  they  wore  publicly  married 
by  a  clergyman — that  they  subsequently  cohabited  as  husband  and  wife  for  many 
years,  and  until  their  separation  by  death,  always  treating  A.  as  their  legitimate 
child :  Held,  sufficient  to  warrant  a  jury  in  finding  that  a  marriage  in  fact  exist- 
ed previous  to  A.*s  birth,  notwithstanding  the  ceremony  which  took  place  after- 
ward. 

In  the  absence  of  proof  as  to  what  was  the  law  of  Connecticut  respecting  mairiage, 
the  court  presumed  that  the  common  law  prevailed  there. 

At  common  law,  no  formal  ceremony  is  requisite  to  give  validity  to  a  marriage ;  but 
a  contract  between  the  parties  per  verba  de  pretenti,  is  enough. 

So,  tembU,  of  such  a  contract  in  certain  cases,  though  executory  in  form,  if  follow- 
cd  by  cohabitation ;  for  the  acts  of  the  parties  may  be  taken  as  giving  a  constnic- 
tion  to  their  words,  and  rendering  them  presently  operative. 

The  presumption  of  innocence  is  almost  as  strong,  in  respect  to  alleged  acts  of  im- 
morality, as  in  respect  to  the  commission  of  crime. 

Breach  of  private  duty,  negligence,  fraud,  &«.  are  not  to  be  presumed. 

Cohabitation  between  a  mule  and  female  is  to  be  presumed  innocent  and  lawful, 
unless  there  are  circumstances  marking  the  case  as  one  of  prostitution. 

Ejectment,  tried  at  the  Albany  circuit,  October  15th,  1840^ 
before  Cushman,  C.  Judge.  The  land  in  question  was  former- 
ly owned  by  Samuel  Starr,  deceased.  The  plaintiffs  claimed 
as  the  children  and  heirs  at  law  of  Chauncey  Starr,  deceased,  a 
son  of  said  Samuel.  They  and  the  defendant  were  the  only 
persons  entitled  to  the  land.  It  was  admitted  by  the  defendant, 
that  t!ie  plaintiffs  were  entitled  to  one  half.  The  defeiidani 
owned  the  right  of  Abby  Peck,  deceased,  a  daughter  of  saiil 
Samuel  by  Samh  Barnes,  to  whom  he  (Samuel)  was  married, 
and  who  was  also  the  mother  of  Chauncey  Starr,  the  plaintifis' 
father;  but  the  defendant's  claim  was  controverted,  on  the 
ground  that  said  Abby  was  illegitimate,  having  been  bom,  ai 
alleged,  before  said  Samuel  and  Sarah  were  married. 

At  the  trial,  it  appeared  that  the  said  Samuel  ard  Sarab 
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were  formally  married  by  a  clergyman  at  Middletown,  Connec- 
ticut, more  than  fifty  years  ago.  Both  were  dead,  having  co- 
habited as  husband  and  wife  for  many  years,  and  imtil  theii 
reparation  by  death.  Their  children  were  the  said  Abby  and 
(Jhauncey.  Abby  was  born  ten  days  before  the  marriage  cere- 
mony. Samuel  had  visited  said  Sarah  in  the  way  of  courtship, 
for  about  a  year  previous  to  the  marriage.  He  followed  the  sea ; 
and  was  at  sea  when  Abby  was  born.  Sarah  had  given  out 
that  they  were  engaged  before  he  went  to  sea ;  and  they  wcio 
married,  as  mentioned,  in  a  week  after  his  return — he  having 
been  detained  longer  than  was  expected,  when  he  left.  Al)by 
lived  with  them  till  .her  marriage,  and  was  always  afterwrrds 
received  and  treated  by  both  as  their  legitimate  child. 

The  judge  left  it  to  the  jury,  whether  there  had  not  been  a 
marriage  in  fact  before  the  ceremony,  emd  before  said  Samuel 
was  last  at  sea.  To  this  the  plaintifl^'  counsel  objected,  insist- 
ing, among  other  things,  that  there  was  no  evidence  from 
which  the  jury  could  find  that  a  legal  marriage  had  taken  place 
before  the  birth  of  said  Abby.  The  jury  found  a  verdict  in  fa- 
vo''  of  the  defendant,  and  the  plaintiffs  now  move  for  a  new 
trial  on  a  case. 

D.  Burwell,  for  plaintiffs. 

Af.  T.  Reynolds,  for  defendant 

By  ike  Courts  Cowen,  J.  The  single  question  for  the  jury 
was,  whether  Abby,  the  person  under  whom  the  defendant 
claims,  was  a  legitimate  child.  They  found  that  she  was ;  and 
it  is  now  insisted,  that  the  verdict  was  against  the  weight  of  ev- 
idence. She  was  bom  some  week  or  ten  days  before  the  mar- 
riage ceremony,  and  while  her  father  was  at  sea ;  and  there  is  no 
direct  evidence  of  any  marriage,  nor  perhaps  of  any  engagement 
to  marry  before  that  time ;  though  there  can  be  little  doubt, 
chat  the  parties  had  at  least  agreed  to  be  married,  i  nd  the  cere- 
mony was  delayed  till  after  Abby's  birth,  in  consecfuence  of  the 
proposed  husband's  accidental  detention  on  his  voyage. 
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But  it  is  true,  that  the  parties  had  power  to  contiact  mar 
riage  inter  se^  before  the  husband  went   to  sea,  without  tho 
intervention  of  a  clergyman.    {Penton  v.  Reed,  4  John.  Rep. 
52.)    Such  is  the  common  law,  which  we  must  presume  was 
the  law  of  Connecticut  at  the  time,  in  the  absence  of  pioof 
to  the  contrary.    And  it  is  insisted,  that  the  circumstances 
were  sufficiently  strong  in  favor  of  such  a  marriage,  to  war- 
rant the  jury  in  finding  that  it  took  place.    The  public  eel- 
eDration  or  ceremony  is  sought  to  be  explained,  by  saying, 
that  it  might  very  properly  have  been  required  for  the  satis- 
faction of  the  parties,  the  family  and  the  public ;  and  the  long 
time  during  which  Abby  was  received  and  treated  as  a  Ics 
gitimate  child  in  her  father's  family,  is  insisted  on  as  a  post' 
tive  circumstance.    To  this  may  be  added,  the  presumption 
that  the  parties  would  not  indulge  in  a  connection  which 
was    immoral,    not    to    say  criminal,   especially  when   they 
might,  themselves  alone,  have   rendered   it   innocent,  by  a 
marriage  contract  per  verba  de  prtBseniL    We  are  to  pre- 
sume against  a  notorioiis  act  of  immorality  almost  as  strong- 
ly as  we  would  against  the  commission  of  a  legal  crime. 
( Vid.  Ciisack  v.  White,  2  Rep.  Const.  Ct.  So.  Car.  282.)     A 
woman  married  in  a  little  more  than  twelve  months  after  her 
husband  went  abroad ;  he  was  not  afterwards  heard  of ;  and 
the   wife  continued   to   cohabit   with   her   second   husband. 
It  was  presumed,  in  favor  of  the  legitimacy  of  their  chil- 
dren, that  her  first  husband  was  dead  at  the  time  of  her  mar- 
riage with  the  second.    (Rex  v.  Twyning,  2  Bam.  ^  Aid, 
386.)    In  Emmett  v.  Norton,  (8  Carr.  ^  Payne,  506,)  Lord 
Abinger,  C.  B.  told   the  jury,  that,  though  the  husband  and 
wife  lived  in  a  state  of  separation,  they  were  not  to  pre- 
sume that  it  was  for  adultery,  or  because  the  husband  had 
turned  her  out  of  doors;   but  rather  some  innocent  cause* 
e.  g.  a  difibrence  of  temper.    Where  a  bailee  loses  goods,  neg- 
igence  is  not  to  be  presumed,  but  must  be  proved.    {Brind 
r.  Dale,  id.  207.)    Various  other  cases  might  be  mention- 
sd,  wherein  the  law  presumes  against  the  slightest  violations 
of  duty  in  the  business  and  other  relations  of  private  life. 
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( Vid.  Sill  V.  Thomas,  id.  762,  and  Hanck  v.  Hooper,  7  id. 
81.)  Honesty,  not  fraud,  is  to  be  presumed.  Thus,  the  law 
presumes  not  only  against  morality,  but  even  the  venial 
ofTence  of  negligence,  or  breach  of  private  duty.  The  prin- 
ciple was  applied  to  the  case  of  a  marriage  defticto,  in  Fenton 
V.  Reed,  There,  a  woman's  marriage  was  publicly  solem- 
nized with  another  man,  while  her  first  husband  was  alive. 
She  continuing  aAer  his  death  to  cohabit  with  the  other,  a 
marriage  de  facto  was  held  to  be  presumable  by  the  jury. 
The  presumption  in  that  case,  too,  was  allowed  in  favor  of 
I  right  personal  to  the  woman  herself;  a  fortiori  should  it 
be  allowed  in  favor  of  the  legitimacy  of  her  children.  The 
only  difference  between  the  case  cited  and  the  one  at  bar 
is,  that  there  the  parties  publicly  cohabited,  after  the  solem- 
nization :  while  here,  they  secretly  cohabited  before.  In 
both,  there  was  a  subsequent  and  perfectly  amicable  cohabi- 
tation, during  the  lives  of  the  parties.  In .  either  case,  it 
nuist  1)0  admitted  that,  from  appearances,  it  was  open  to  in- 
fer a  reliance  by  the  parties  on  their  public  marriage  alone ; 
anii  that  they  had  never  contracted  a  private  one,  nor  ever 
thought  of  doing  so.  In  the  reported  case,  however,  I  think 
the  inference  quite  as  strongly  warranted,  as  in  this;  and 
yet,  it  was  allowed  to  be  overcome  by  adverse  circumstances 
of  no  greater  strength.  Secret  cohabitation,  pregnancy  and 
birth,  followed  by  immediate  solemnization  and  public  coha- 
bitation for  life,  would  seem  to  furnish  considerable  evidence 
that  the  parties  had  agreed,  before  that  connection  which 
resulted  in  pregnancy,  to  consider  themselves  as  married 
in  tact.  The  case  bears  no  feature  of  heartless  prostitu- 
tion. The  proofs  are  plain,  that  the  object  of  both  parties 
wns  marriage ;  and  it  seems  not  at  all  extravagant  to  pre- 
sume, in  favor  of  the  female  at  least,  that  before  submitting 
to  a  connexion  which  she  must  otherwise  have  considered 
criminal  in  the  highest  degree,  she  would  have  required 
such  a  form  of  contract  as  to  change  its  character.  Noth- 
ing appears  in  the  case  leading  one  to  suppose  that  her 
husband  would  have  hesitated  in  making  such  a  contract; 
Vol.  L  36 
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and  that  it  was  not  publicly  acknowledged  and  solemnized  be- 
fore the  birth  of  the  child,  may  be  set  down  as  the  result  of  his 
accidental  detention  at  sea,  for  a  considerably  longer  time  than 
the  regular  course  of  his  voyage  required.  No  peculiar  form 
of  words  is  necessary  to  such  a  contract.  In  Morton  v.  jPewi*, 
(3  Doug,  211,)  it  appeared  that  the  defendant  promised  to  m;ir- 
ry  the  plaintiff,  if  she  would  go  to  bed  with  him  that  night, 
which  she  did,  and  lived  afterwards  with  him  a  considerable 
time.  Lord  Mansfield  remarked  that,  before  the  marriage  act, 
this  would  have  been  a  good  marriage,  and  the  children  legiti- 
mate, by  the  rules  of  the  common  law.  {Holt,  C.  J.  in  Wis^- 
more's  case,  2  Salk.  438,  S,  P.  Dumarsly  v.  Fishly,  4  Marsh, 
[Ken,)  Rep,  372,  &  P.)  Thus,  a  contract  in  words  merely  ex- 
ecutory, followed  by  the  act  of  the  parties  in  lying  together  on 
the  faith  of  such  contract,  is  equivalent  to  words  of  present  im- 
port. The  circumstances  are  to  be  taken  as  giving  a  construc- 
tion to  the  words,  and  rendering  them  presently  operative.  (3 
Marsh,  tit  s-upra,)  The  evidence  in  the  case  at  bar  may,  I 
think,  be  considered  quite  strong  that  Abby's  parents  had,  be- 
fore her  birth,  made  a  contract  of  marriage,  either  per  verba  de 
prcBsenti,  or  futuro;  and  whether  in  one  form  or  the  other,  the 
consummation  which  resulted  in  her  birth,  according  to  the 
cases  cited,  rendered  the  marriage  complete. 

It  seems  to  us,  therefore,  that  the  learned  judge  was  right  in 
submitting  the  question  of  a  marriage  in  fact  to  the  jury. 

BronsoNj  J.  dissented. 

New  trial  denied.(a) 

(•)  8€$  3  Moper  mi  /It  tband  and  Wife^  {Jaeob't  ed.)  p,  46l»  el  trq. 
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Bank  of  Rome  vs.  Curtiss,  sheri^  &c. 

In  in  action  a^inst  a  shcrifT  for  neglccttngr  to  levy  and  retarn  an  execution,  it  ap- 
pearing that  the  defendants,  or  some  of  them,  had  sufficient  property  out  of  which 
he  might  have  satisfied  it ;  held,  that  he  was  liable  prima  facie  for  the  whold 
amount  due  on  the  judgment,  and  it  is  no  answer  that  the  defendants  are  still 
able  to  pay. 

1  le  sheriff  may  mitigate  the  damages  in  such  an  action,  by  showing  that  he  was 
unable  to  collect  by  an  exercise  of  proper  diligence,  as,  if  the  defendant  in  the 
execution  was  insolvent ;  or,  he  may  show  that  the  plaintiff  himself  was  the  caus*) 
why  the  whole  was  not  collected. 

Case  against  the  defendant,  sheriff  of  Oneida,  for  neglecting 
to  collect  and  return  a  Ji,  fa.;  tried  at  the  Oneida  circuit,  in 
October,  1840,  before  Gridley,  C.  Judge. 

No  affidavit  of  merits  having  been  filed,  the  cause  was  tried 
as  an  inquest ;  and  on  the  trial,  the  plaintiffs  proved,  among 
other  things,  that  on  the  4th  of  January,  1838,  a  fi,  fa,  in  their 
(avor  was  delivered  to  one  Blair,  then  deputy  and  under  sheriff 
of  the  defendant,  to  be  executed ;  the  fi,  fa.  was  issued  out  of 
this  court  on  a  judgment  against  Tucker,  Duuham  and  Ste- 
phens, directing  the  sheriff  to  levy,  &c.  $661,43,  with  interest 
from  16th  October,  1837,  together  with  the  fees,  &c. ;  and  was 
returnable  on  the  13*h  of  January,  1838.  The  plaintiff  also 
proved,  that  the  execution  had  not  been  returned :  that  Dunliam 
and  Stephens,  while  the  execution  was  in  the  officer's  hands,  had 
personal  property  within  the  county,  which  might  have  been 
levied  on,  sufficient  to  satisfy  it. 

The  defendant  proved,  by  a  cross-examination  of  the  plain- 
liflSP  witnesses,  that,  although  Dunham  had  failed,  Ste- 
phens was  still  abundantly  able  to  pay  the  judgment  and 
execution.  And  his  counsel  asked  the  judge  to  charge,  that 
the  plaintiffs  could  only  recover  such  amount  as  thoy  had 
lost  by  his  neglect,  and  not  the  amomit  remaining  due  and 
unpaid.  The  judge  refused  so  to  charge ;  and  directed  the 
jury  that,  although  the  defendants  in  the  execution  were 
itill  able  to  pay,  the  plaintiffs  were  entitled  to  recover  the 
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full  amount  of  the  execution,  or  so  much  thereof  as  remained 
unpaid.  The  defendant  excepted.  Verdict  for  the  plaintilb 
for  $235,  the  amount  claimed  as  unpaid.  The  defendant  now 
moved  {<*r  a  new  trial,  on  a  bill  of  exceptions. 

Matiison  ^  Crocker^  for  defendant 

Siryker  ^  Comstock^  for  plaintiff. 

By  the  Court,  Cowen,  J.  I  think  the  learned  judge  was 
right,  in  directing  a  verdict  for  the  full  amount  of  the  unpaid 
sum  endorsed  on  the^./a.  There  were  goods  sufficient,  in  the 
hands  of  the  defendants,  or  some  of  them,  to  satisfy  it  Of  these, 
the  sheriff  neglected  to  levy  the  amount,  and  unwarrantably 
delayed  to  return  the^.  fa.  For  such  neglect,  especially  in  re- 
spect to  final  process,  he  is  prima  facie  liable  to  pay  the  whole 
debt ;  and  conclusively  so,  unless  he  can  mitigate  the  amount, 
by  showing  that  he  was  unable  to  collect  by  an  exercise  of 
proper  diligence ;  as,  if  the  defendant  in  the  execution  were  in- 
solvent, or  the  plaintiff  himself  have  been  the  cause  why  the 
whole  was  not  collected.  The  rule  was  thus  laid  down  by 
Parker,  J.  in  Weld  v.  Bartlett,  {10  Mass.  R.  474,)  and  we 
think,  correctly.  It  was  repeated  and  enforced  in  the  subse- 
quent case  of  Young  v.  Hosmerj  {11  id.  89,  90,)  to  a  greater 
extent,  and  with  more  severity,  than  is  necessary  to  uphold  the 
judge's  charge  here.  The  same  nile  was  adopted  by  this 
court,  in  an  action  against  the  surety  for  the  jail  limits.  {Kel- 
logs  V.  Munro,  9  John.  R.  300,  302.)  The  books  to  this  point 
are  considered  in  Patterson  v.  Westervelt,  (17  Wendell,  543,) 
where,  substantially,  the  same  rule  was  adopted  in  respect  to 
an  escape  from  m<*sne  process. 

New  trial  denied. 
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RcDo  and  another  vs.  Davis. 

Id  in  action  under  the  New- York  city  lien  hno,  (Sest,  Laws  of  1830,  p  412,  mnd 
8eM.  LawB  of  1832,  p.  181,)  brought  to  charge  the  owner  of  a  building  for  labor 
and  materials  furnished  the  contractor ;  quertf  whether  it  can  be  made  a  ground 
of  recovery,  that  the  contract,  so  far  as  a  certain  note  of  a  third  person,  therein 
agreed  to  be  taken  as  part  payment,  is  concerned,  was  originally  entered  into, 
and  the  note  delivered,  in  fraud  of  the  material  men. 

Upon  service  of  the  attested  account,  the  owner  becomes  liable  ibr  any  balance  due 
from  him  to  the  contractor  at  that  time,  or  accruing  afterward ;  and  the  claimant 
is  regarded  as  an  assignee,  pro  tanio,  of  the  contractor's  demand. 

After  the  plaintiff  in  such  action  has  proved  his  account,  and  a  substantial  perform- 
ance  of  the  contractor's  agreement  with  the  owner,  this  is  prima  facie  sufficient 
to  show  moneys  due  the  contractor,  out  of  which  the  plaintiff  is  entitled  to  be 
paid  ;  and  if  the  fact  is  otherwise,  the  onus  of  proving  it  is  on  the  defendant. 

The  case  of  Harwell  v.  Chodchild,  (12  Wendell^  373,)  commented  on,  and  ex- 
plained. 

On  error  from  the  New- York  common  pleas.  Rudd  and 
Rudd  sued  Davis,  under  the  New-York  city  mechanics'  act. 
(Sess,  Laws  of  1830,  p,  412,  and  Sess,  Laws  of  1832,  p.  181.) 
Their  attested  account,  which  was  for  labor  done,  and  materi- 
als furnished,  amounted  to  $968,  and  was  served  a  few  days 
after  the  substantial  completion  of  the  building  contract.  Har- 
old Geer  was  the  contractor.  He  was,  by  written  contract,  to 
erect  certain  houses  for  Davis,  for  $37,600,  payable  by  instal- 
ments ;  the  last  payable  when  the  work  was  finished.  $2344 
were,  Dy  the  terms  of  the  contract,  payable  in  the  notes  of  Seth 
Cvcer. 

The  plaintiffs,  after  proving  their  account,  and  a  substantial 
performance  by  H.  Geer,  rested.  The  court  held  they  must  be 
nonsuited,  unless  they  gave  farther  proof  oi  money  due  under 
the  contract  at  the  time  when  the  account  was  served.  To  this 
the  plaintiffs  excepted. 

The  plaintiffs  then  gave  evidence  tending,  as  they  in- 
sisted, to  show,  that  the  contract,  so  far  as  it  respected  the 
note  of  $2344,  was  made,  and  the  note  finally  delivered  in 
peyment,  with  a  view  to  defraud  the   material   mrm.    In 
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this  they  altogether  failed,  in  the  opinion  of  the  court,  who  non. 
suited  them.  To  this  also  the  plaintiffs  excepted ;  and  aftel 
judgment,  sued  out  a  writ  of  error. 

C  O^ Conner i  for  plaintifli  in  error. 

/.  L.  Mason,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  Admitting  that  fraud  of  the  char- 
acter sought  to  be  established,  would  form  a  ground  of  recovery, 
(which  is  quite  questionable,)  there  was  clearly  no  evidence  of 
it  which  would  warrant  the  court  below  in  submitting  the  ques- 
tion to  the  jury. 

But  we  think  the  court  erred  in  holding,  that  the  plaintifis 
were  bound  to  do  more,  in  the  first  instance,  than  prove  per- 
formance by  H.  Geer,  the  contractor  and  principal  debtor.  Pro 
tanto,  the  plaintiffs  were  assignees  of  H.  Geer's  demand  against 
Davis,  (21  Wendell^  405,)  who,  had  he  been  sued  by  H.  Geer, 
must  have  taken  the  burthen  of  proving  payment,  on  the  latter 
showing  that  he  had  performed.  The  same  nile  applies  as  be-  * 
tween  Davis  and  H.  Geer's  assignees,  the  material  men.  The 
statute  confers  on  them  a  right  to  demand  payment  out  of  any 
arrears  of  the  contractor,  due  from  the  owner  when  the  account 
is  served,  or  accniing  afterward.     ( Vide  act  of  1830,  §  1,  4.) 

Haswell  v.  Goodchild,  (12  Wendell,  373,)  is  not  incompati- 
ble with  the  rule  mentioned  as  to  the  onus  probandL  In  that 
^  case,  the  extra  work  was  paid  for ;  and  though  other  work  was 
shown  to  have  been  done,  the  evidence  was  quite  equivocal 
whether  it  was  in  fulfilment  of  any  written  contract ;  or  if  it 
were,  no  written  contract  was  produced  or  shown,  to  fix  the 
time  of  payment  under  it.  The  decision  went  on  the  circum- 
stances ;  but  it*  never  can  be  received  as  repudiating  the  well 
t'Siablished  rule,  that  when  you  show  work  done  imdcr  a  con- 
tract, and  all  the  days  of  payment  past,  it  throws  the  onus  of 
proving  actual  payment  on  the  employer.  Such  is  the  case  be- 
fore  us. 

Judgment  reversed. 
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Jermaine  vs.  Waogener  and  another. 

T«  esiud  commissioners,  under  the  act  for  the  constraetion  of  the  Crooked  Laki 
Canal,  caused  surrejs,  dtc.  to  be  made  and  then  adopted  a  phm,  as  required 
bj  the  act,  preliminary  to  oommeneing  tlie  work  ;  but  the  plan  had  no  refercnoe 
to  the  defendants*  dam,  then  standing  at  the  outlet  of  the  lake.  Afterward,  how- 
ever,  the  commissioners,  by  way  of  substitute  for  a  portion  of  the  machinery  con- 
templated by  the  plan,  permitted  the  defendants  to  increase  the  height  of  their 
dam  ;  which  being  done,  caused  an  injuiy  to  the  plaintiff's  lands  lying  above, 
greater  than  would  have  resulted  had  the  |4an  been  pursued:  Held,  that  the  al- 
leged authority  from  the  commissioners  constituted  no  protection  to  the  defen- 
dants, against  the  plaintiffs  claim  fur  damages. 

Tbo  powers  conferred  on  the  commissioners,  in  respect  to  the  adoption  of  the  plan 
mentioiied,  were  quan  judicial ;  and  having  once  passed  upon  the  question,  and 
detenntned  what  the  plan  should  be,  their  jurisdiction  in  that  particular  was  at 
an  end* 

Semble,  had  the  act  stopped  with  a  general  authority  to  the  commissioners  to  con- 
struct and  complete  the  canal,  their  power  to  authorize  the  raising  of  the  dam 
in  question  at  any  stage  of  the  work,  might  have  been  implied  ;  and  they  having 
adjudged  it  necessary  that  the  power  should  be  exercised,  and  given  the  defen- 
dants authority  to  execute  it,  the  latter  would  have  been  protected. 

But  the  commissioners'  power  being  restricted  to  the  adoption  of  a  plan  before  com- 
mencing the  work,  and  having  been  exercised  accordingly,  any  departure  from 
the  plan  fixed  upon,  injuriously  affecting  a  third  person,  forms  a  ground  for  the 
recovery  of  damages. 

The  rule,  protecting  one  for  acts  done  by  him  under  the  direction  of  a  judicial  body, 
prima  facie  authorized  to  give  the  direction,  does  not  apply,  where  the  jurisdic- 
tion of  those  giving  tlio  direction  is  limited  to  a  wingle  act,  and  has  become /uiu;- 
iu»  officio  by  its  performance. 

It  is  difierent  in  respect  to  magistrates  or  commisnoners,  having  power  to  act  on 
certain  questions  of  property  as  they  accidentally  arise,  in  the  fomi  of  litigation, 
assessment,  Jbc ;  lor  their  agency  is  general. 

SembU,  that  a  mere  volunteer  in  the  execution  of  an  order  or  process,  not  legally 
compellable  to  perform  that  duty  under  any  circumstances,  is  responsible  even  for 
latent  jurisdictional  defecti. 

ifeld,  that  the  raising  of  the  dam  in  questioo  could  not  be  defended  on  the  presurnp* 
tk>n  that  it  was  done  pursuant  io  I  R.  S.  306,  ^  17  and  18,  ^  ed.  relating  to 
extraordinary  repairo;  as  an  application  for  that  purpose,  and  an  adjudication 
thereon  by  the  canal  board,  did  not  appear  to  have  been  made,  and  are  not  tu  be 
presumed. 

Nor  was  it  defensible  as  a  necessary  act  of  ordinary  repair,  witliin  I  R,  8  3(M(. 
4  32,  tubd.  3. 


280  CASES  IN  THE  SUPREME  COURT. 

Jezmaine  v.  Waggener. 

Cahe  for  raising  the  defendants'  dam,  so  as  to  flow  the  plaiii> 
tiflfs  lands  lying  along  the  margin  and  inlet  of  Crooked  Laka 
The  cause  was  tried  before  Monell,  C.  Judge,  at  the  Steuben 
circuit,  1839, 

In  1830,  the  plaintiff  purchased  and  took  possession  of  two 
parcels  of  land,  one  containing  30  acres,  bounded  on  the  inlet 
of  the  lake ;  and  the  other  containing  36  acres,  bounded  on 
the  lake  and  inlet.  Of  these  he  had  remained  in  posses- 
sion ever  since.  In  the  same  year,  the  plaintiff  purchased  an- 
other parcel  of  land  containing  340  acres,  bounded  on  the  lake 
and  inlet,  the  general  possession  to  be  given  in  May,  1836 ;  but 
he  was  to  have  immediate  possession  of  part,  for  the  purpose 
of  cutting  a  ditch  and  making  a  road  near  the  beach  of  the 
lake.  The  plaintiff  acquired  the  general  possession  of  the  340 
acre  parcel,  in  1835,  according  to  the  contract.  The  action 
was  for  an  injury  to  all  these  lands,  while  tne  plaintiff  had  pos- 
session ;  and  to  the  ditch  on  the  340  acres,  before  he  came  to 
the  general  possession  of  that  parcel. 

The  defendants'  dam  was  on  the  outlet  of  Crooked  Lake. 
The  state  of  this  dam,  its  influence  on  the  lake,  and  the  man- 
ner in  which  it  had  affected  the  land  in  question,  were  topics 
of  inquiry  on  the  trial ;  the  evidence  thereon  ranged  from  1812, 
down  to  1839. 

It  appeared  that  in  March,  1834,  the  defendants  added  ten 
inches  to  the  height  of  their  dam.  This  they  did  by  permission 
from  tb^  canal  commissioners,  and  other  state  agents,  with  a 
view,  as  alleged,  thereby  to  aid  in  regulating  the  waters  of  tlie 
Crooked  Lake  Canal. 

The  act  authorizing  the  construction  of  that  canal,  was 
passed  April  11th,  1829.  (1  R.  S.  234,  2d  ed.)  Shortly 
after  its  passage,  Mr.  Hutchinson,  an  engineer,  under  tlie 
direction  of  the  canal  commissioners,  and  pursuant  to  the 
act  devised  a  plan  of  the  proposed  work.  By  this  plan, 
the  lake  was  to  be  made  a  reservoir  by  a  state  d«'im  at 
the  outlet,  about  150  feet  above  the  defendants'  dam,  and 
the  water  detained,  when  necessary,  by  means  of  regula- 
ting gates,  of  ?uch  a  width  as  to  make  the  top  water  line  6} 
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fiset  above  the  canal  bottom.  The  pennanent  part  of  the  dam 
was  to  be  made  8^  feet  above  the  bottom  of  the  canal ;  ai\d  on 
that,  the  contemplated  gates  were  to  be  hung :  The  work  to  be 
80  constructed  that,  when  the  water  arrived  at  the  top  water 
line,  the  gates  could  be  used  to  permit  the  surplus  water  to  pass 
off.  This  plan  was  adopted,  and  the  state  dam  built ;  but  the 
gates  were  not  then  constructed.  It  had,  however,  no  reference 
to  the  defendants'  dam,  as  regu'ating  the  water  for  the  use  of 
the  canal.  Mr.  Hutchinson,  who  was  a  witness,  after  detailing 
tlie  original  plan,  said,  he  made  his  first  surveys  in  1829,  and 
the  canal  was  put  in  operation  in  1833.  He  gave  it  as  his  opin* 
ion,  that  the  waste  gates  were  sufficient  to  control  and  dif^ 
charge  the  flood  waters  of  the  lake,  if  properly  managed.  The 
raising  of  the  defendants'  dam  in  March,  1834,  was  intended  as 
a  substitute  for  the  regulating  gates  contemplated  by  the  above 
mentioned  plan. 

In  1836,  the  gates  were  erected ;  but  the  defendants  con- 
tinued the  same  addition  to  the  height  of  their  dam  after  that 
time,  claiming  the  right  to  do  so,  under  their  original  authority. 
Evidence  was  given  tending  to  show,  that  the  defendants'  dam, 
thus  raised,  flowed  the  plaintiff's  lands,  especially  in  high 
watei^  much  more  than  the  regulating  gates  would  have  done, 
if  matiaged  according  to  the  original  plan. 

The  plaintiff  insisted,  that  the  alleged  authority  to  raise  the 
dam,  derived  from  the  state  agents,  being  a  departure  from  the 
plan  already  adopted,  was  void ;  and  afforded  no  protection  to 
the  defendants,  as  to  any  portion  of  the  damages  consequent 
thereon. 

The  judge  charged  the  jury,  among  other  things,  that  by 
the  statute  of  1829,  the  canal  commissioners  were  to  make 
a  plan  and  ascertain  whether  the  work  could  be  accom- 
plished at  a  given  expense ;  and  settle  all  claims  for  dam- 
ages. Tliat  the  plan  had  not  been  pursued.  That  the  com- 
missioners having  departed  from  it,  their  permission  to  the 
defendants  to  raise  their  dam  to  the  top  water  line,  as  es- 
tablished in  that  plan,  and  their  raising  it  accordingly,  could 
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(urnish   no  protection  as  against  a  citizen  injured  by  tba. 
net. 

The  counsel  for  the  defendants  requested  the  judge  to 
charge,  that  the  original  plan  having  established  a  top  water 
line,  the  defendants  had  a  right  to  raise  their  dam  to  that; 
though  the  order  to  raise  it  might  not  afford  them  any  protec 
tion.  The  judge  declined  so  to  charge.  Verdict  for  the  plain* 
tiff,  $930  damages.  The  defendants  now  move  for  a  new  trial, 
on  a  case. 

* 

/.  Taylor^  for  defendants. 

B.  D.  Noxon  ^  S.  Stevens^  for  plaintiff! 

B}/  the  Court,  Cowen,  J.  Clearly,  this  is  not  a  case  for  our 
interference  with  the  verdict  because  it  was  contrary  to  the 
weight  of  evidence,  either  on  the  question  whether  any  injury 
was  done,  or  on  the  right  supposed  to  have  been  acquired  by 
adverse  enjoyment,  or  on  the  amount  of  damages  recovered. 
Nor  is  there  any  serious  question  arising  upon  the  judge's  ad- 
mission or  rejection  of  evidence. 

The  objection  to  the  judge's  charge  raises  a  point  of  more 
difficulty.     Had  the  statute  of  1829,  stopped  with  a  general  au- 
thority to  construct  and  complete  the  canal,  the  power  to  author- 
ize the  raising  of  any  dam  in  the  outlet,  at  any  stage  of  the 
work,  would  have  been  implied.    The  adjudication  of  the  ca 
nal  commissioners,  that  the  ten  inch  addition  to  the  defendants' 
dam  was  necessary  to  raise  the  reservoir  with  a  view  to  an  ade- 
quate supply  of  water,  would,  in  such  case,  have  been  valid. 
The  defendants  would,  therefore,  have  been  protected,  as  hav- 
ing acted  under  the  authority  of  a  court  possessing  competent 
jurisdiction  over  the  subject  matter ;  for  there  is  no  pretence 
that  they  have  raised  their  dam  higher  than  the  canal  commis- 
sioners directed  them  to  go.    I  take  it  for  granted  that  the 
alleged  permission  was  given,  because,  although  the  evidence 
to  this  fact  was  not  all  that  way,  yet  the  decided  balance  of 
it  was,  and  the  judge  assumed  in  his  charge  that  tlie  per 
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fiiissicn  wns  sufficiently  established.  Then,  by  repudiating 
it  as  beyond  the  commissioners'  jurisdiction,  he  let  in  a 
daira  for  damages  on  that  ground,  which  doubtless  enter* 
«»d  into  the  verdict,  in  part  at  least,  whatever  the  jury  may 
*iave  thought  as  to  the  effect  of  the  dam,  or  the  right  to 
uuild  and  maintain  it  at  the  former  height,  independently  of 
state  authority. 

Bnt  the  statute  did  not  leave  the  canal  commissioners  to  act 
under  a  general  and  unrestricted  power.  By  the  second  sec- 
tion, {I  R.  S,  234,  2d.  erf.,)  they  were  required  to  cause  an 
examination,  surveys,  levels  and  estimates  to  be  made,  to  ascer- 
tain whether  an  adequate  supply  of  water  could  be  obtained 
without  injuriously  affecting  the  hydraulic  works  on  the  outlet. 
This  plan  was  to  be,  either  by  raising  the  water  in  the  lake 
above  high  water  mark,  by  constructing  a  dam  across  or  near 
the  outlet,  or  by  deepening  the  channel,  &c.  or  upon  any  othei 
approved  plan.  Then,  by  the  third  and  subsequent  sections, 
if,  by  the  examination,  &c.  it  should  be  ascertained  to  their 
satisfaction  that  a  plan  could  be  adopted  which  should  work  no 
injury  to  the  hydraulic  works,  they  were  to  pursue  it  in  the 
construction  of  their  work ;  but  not  unless  the  owners  of  tlie 
hydraulic  works  below  should  release  all  claim  to  damages,  or 
the  damages  should  be  first  assessed  and  paid,  or  tendered. 
And  in  no  event  was  the  work  to  be  commenced,  unless  secu- 
rity should  be  first  given  to  construct  the  canal  for  a  sum  not 
exceeding  $120,000. 

In  executing  this  authority^  the  commissioners  adopted 
Mr.  Hutchinson's  plan,  after  he,  as  their  engineer,  had  ex- 
amined, surveyed,  taken  the  proper  levels  and  made  the 
proper  estimates,  in  the  language  of  the  act.  This  plan 
comprehended  a  top  water  level,  to  be  secured  by  means  of 
the  state  dam  connected  with  regulating  gates,  the  whole 
bemg  entirely  independent  of,  and  not  at  all  looking  to 
the  defendants'  dam  below.  The  canal  was  then  construc^ 
ed,  and  put  in  operation  upon  that  plan.  The  regulating 
gates  were  not  actually  erected  till  after  the  act  of  May  1 1, 
1836,  (1   R.  S.  326,  2d  ed.)    By  this  act,  some  additional 
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|X)wers  were  conferred  upon  the  commissioners,  but  none 
which  uSerX  the  question  between  these  parties.  In  the 
meantime  permission  was  given  by  the  commissioners,  foi 
the  defendants  to  raise  their  dam  as  a  substitute  for  the  gate9 
of  the  original  plan ;  and  it  can  hardly  be  disputed,  that  ii 
proved  considerably  more  injurious  to  the  plaintiff  than  thore 
gfites  would  have  been.  For  the  injury  thus  occasioned,  h*} 
had  a  right  to  demand  damages,  unless  a  power  remained 
in  the  commissioners  to  depart  from  the  original  plan.  It 
has  been  impossible  for  me  to  perceive  any  rule  of  construc- 
tion under  which  such  a  power  can  be  claimed.  The  statute 
expressly  directed  them  to  procure  and  adopt  a  plan,  pre- 
liminary to  the  commencement  of  the  work.  It  had  refer- 
ence not  only  to  the  expense  of  the  work,  but  especially  to 
the  manner  in  which  the  flow  of  the  water  might  be  modi- 
fied. The  height  to  which  the  water  was  to  be  raised,  and 
the  manner  in  which  it  was  to  be  regulated,  was  a  most 
material  object  of  inquiry  in  fixing  on  a  plan,  not  only  in 
reference  to  the  works  below,  but  the  interests  of  proprietors 
above  the  state  dam.  And  any  departure  from  it,  even  in 
the  structure  of  the  state  dam,  injuriously  affecting  the  citi- 
zen, would  form  a  ground  for  the  recovery  of  damages.  A 
fortiori,  in  directions  given  to  raise  another  dam  to  which 
the  plan  had  no  reference  whatever.  The  commissioners 
having  once  passed  upon  the  question,  their  powers  were  at 
an  end.  These  powers  were  quasi  judicial.  The  adoption 
of  a  specific  plan,  was  but  another  name  for  the  rendition 
of  a  judgment  by  a  court  of  limited  jurisdiction.  Such  a 
step  is  in  its  nature  irrevocable,  and  incapable  of  modification. 
Above  all,  should  it  be  so  holden,  after  it  is  acted  upon,  anf) 
purchases  made,  or  other  valuable  interests  acquired  in  refer- 
ence to  it.  In  this  respect,  the  power  under  which  the  canal 
commissioners  acted,  resembles  that  of  commissioners  of  high- 
ways or  streets,  relative  to  planning  and  laying  out  ways; 
only  it  is  still  more  limited. 

The  more  plausible  suggestion  certainly   is,  that  the  de- 
fendants   were    protected,  because   the   canal    commissioceit 
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had  jurisdiction  of  the  subject  matter ;  and  although  the  lat- 
ter might  not  be  protected,  yet  the  defendants  should  be,  in« 
asmuch  as  they  acted  under  the  direction  of  a  body  which 
was,  prima  facie,  authorized  to  give  the  direction.  Bui 
that  rule  certainly  cannot  apply  to  a  case  where  the  judi- 
cial body  is  limited  to  a  single  act,  and  has  become  functus 
officio  by  its  performance.  Jurisdiction  over  the  subject  mat- 
thus  ceases,  and  must  be  regarded  for  all  purposes  as  if  it 
never  existed.  The  case  differs  in  more  respects  than  one. 
from  that  of  an  officer  acting  under  an  order  or  process  ema- 
nating from  a  magistrate  or  commissioner  having  power  to 
act  on  certain  questions  of  property,  as  they  may  accidentally 
arise  in  the  form  of  litigation,  assessment,  or  the  like.  The 
state  thus  creates  a  general  agent,  for  whose  acts  his  inferior 
minister  ought  not  to  be  held  accountable,  although  the  su- 
perior may  have  exceeded  his  power.  It  is  otherwise  of  a 
special  limited  agency.  But  beside,  I  am  not  aware  that 
the  rule  of  protection  in  Savacod  v.  Bovghlorij  (5  Wendell, 
170,]  and  its  kindred  cases,  has  ever  been  extended  to  the  in- 
ferior officer  or  agent,  imless  the  order  or  process  be  such  on 
its  face  as,  if  valid,  he  is  compellable  by  law  to  execute. 
{Vide  Earl  v.  Camp,  16  Wendell,  662.)  I  admit  that  it 
need  not  be  in  writing.  If  he  be  compellable  to  act  under 
a  parol  order,  he  ought  equally  to  be  protected.  But  the  de- 
fendants were  not.  They  were  mere  volunteers,  who  might 
have  taken  time  to  inquire  and  satisfy  themselves  whether 
the  power  had  been  exhausted.  {Id.)  In  Painter  v.  The 
Liverpool  New  Gass  ^  Coke  Co.  (6  Nev.  4*  Mann.  736,) 
Lord  Denman,  Ch.  J.  said :  "  If  a  third  party  chooses,  for  his 
own  benefit  and  advantage,  to  interfere,  and  take  upon  himself 
to  execute  a  writ,  he  must  take  care  and  see  that  it  is  a  valid 
process." 

But,  it  is  said  the  canal  commissioners  had  general  pow- 
er to  direct  as  to  repairs ;  and  we  are  referred  to  1  R.  S. 
p.  206,  J  17,  18,  and  p.  208,  §  32,  2d  ed.  Sections  s^ven- 
teen  and  eighteen  authorize  the  three  acting  comgiisf^ion- 
ei«  to  submit  surveys,  6cc.  and  olitain   leave  of  tlie  canal 
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board,  to  make  extraordinary  repairs  or  improyements.  But 
that  does  not  appear  to  have  been  done  here ;  and  we  can  no 
more  presume  an  application  to,  and  a  judicial  ^ct  of  the  canal 
board,  than  we  could  presume  a  suit  and  judgment  rendered. 
Section  thirty-two,  subdivision  three,  authorizes  the  acting  canal 
commissioner  for  the  line  to  prosecute  the  work  when  such 
leave  shall  l)e  obtained.  That  of  course  has  no  application. 
The  same  section,  subdivision  two,  authorizes  him  to  direct 
and  cause  to  be  made  such  ordinary  repairs  as  he  shall  per- 
ceive to  be  necessary.  But  to  call  this  ten  inches  addition  to 
tiie  defendants'  dam,  a  repair y  in  any  sense,  would  be  straining 
the  word  altogether  beyond  its  natural  meaning.  It  was  a 
completion  of  the  measure  for  raising  and  maintaining  the  re- 
servoir at  its  top  water  line,  contrary  to  the  original  jdan.  A 
church  is  finished  except  the  steeple;  siuely  it  would  be  a 
greal  departure  from  accuracy,  to  call  the  finishing  of  the  work 
on  the  steeple,  a  repair. 

But  the  addition  to  the  dam  does  not  rise  above  the  top  water 
line ;  and  therefore,  it  is  said,  no  mischief  is  done  beyond  what 
would  accrue  from  the  state  work.  That  cannot  be  so.  The 
addition  was  a  permanent  structure ;  whereas  the  gates,  proper- 
ly managed,  have  the  capacity  to  accommodate  themselves  to 
the  state  of  the  water  above,  whether  high  or  low,  so  that  it 
shall  not  rise  above  the  prescribed  line.  The  complaint  is,  that 
the  defendants'  dam  does  its  mischief  mainly,  perhaps  entirely, 
by  not  yielding,  or  being  capable  of  modification,  in  times  of 
very  high  water.  This  is  doubtless  so ;  at  least  the  jury  were 
right  in  saying  so  on  the  evidence. 

On  the  whole,  we  think  the  learned  judge  was  right  in  his 
direction  to  the  jury ;  and  that  a  new  trial  must,  therefore,  be 
denied. 

New  trial  denied. 
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Canal  Bank  vs.  Bank  of  Albany. 

Tba  defendants!  endoneea  of  a  draft  payable  to  B.*s  order,  received  the  same  through 
several  successive  endorsements,  B.'s  name  appearing  as  the  first,  and,  as  agents 
uf  their  immediate  endorser,  but  without  disclosing  their  agency,  presented  it  to 
the  plaintiffs,  by  whom  it  was  paid.  The  latter  subsequently  ascertained  tliat 
the  name  of  B.  was  a  forgery ;  and  having  notified  the  defendants  of  this  fact, 
soea  to  'ecover  back  their  payment  Heldf  that  though  the  defendants  were  in- 
nocent  of  any  intended  wrong,  they  had  obtained  money  of  the  plaintiffs  on  aii 
instrument  to  which  they  had  no  title,  and  were  therefore  bound  to  refund  ;  and 
this,  though  notice  of  the  forgery  was  not  given  till  more  than  two  months  aftcv 
they  had  received  the  money,  and  transmitted  it  to  their  principal. 

Held  also,  that  the  payee  was  not  disiiualified  by  interest  from  being  a  witness  foi 
the  plnintif&. 

None  but  the  payee  can  assert  any  title  to  a  bill  or  note  payable  to  order,  without 
his  endorsement 

SembU,  that  if  one  accept  a  draft  in  the  hands  of  a  bona  fide  bolder,  be  will  not  be 
allowed  afterward  to  dispute  the  genuinenew  of  the  drawer'a  signature,  though  he 
may  that  of  the  endortera ;  and  payment  operates,  in  this  respect,  the  same  as  an 
acceptance. 

Money  paid  by  one  party  to  another  through  a  mutual  mistake  of  facts,  in  respect 
to  which  both  were  equally  bound  to  enquire,  may  be  recovered  back. 

8emjUe,  where  a  drawee  of  a  draft  has  paid  it  to  an  innocent  holder  on  the  faith 
of  a  forged  endorsement,  mere  lapse  of  time  in  the  abstract,  however  long,  be- 
tween the  payment  and  notice  of  the  forgery,  will  not  deprive  him  of  his  remedy 
over;  provided  he  has  incurred  no  unreasonable  delay  after  disctnery  of  the 
forgery. 

Cases  relating  to  the  effect  of  delay  in  giving  notice  under  these  and  similar  cir- 
cumstances, commented  on,  and  some  of  them  disapproved ;  especially  CocUb  v. 
MaMtennariy  (9  Banu  j-'Cresa.  902.) 

Where  several  successive  endorsees  have  advanced  money  on  a  draft  payable  to 
order,  and  it  turns  out  that  neither  had  title,  by  reason  of  the  firat  endorsement  be- 
iig  a  forgery,  each  may  recover  from  his  immediate  endorser. 

A  liank  to  which  a  draft  is  endorsed  and  sent  for  the  purpose  of  collecting  it  as  agent 
of  the  endorser,  and  which  transacts  the  business  without  disclosing  its  agency, 
may  be  regarded  and  charged  as  principal  by  those  with  whom  it  thus  dealiL 
And  it  will  be  no  answer,  that  it  is  the  oniform  custom  of  banks  to  transact 
•och  business  without  disclosing  their  agency. 

Assumpsit,  to  recover  money  paid  on  a  draft,  tried  at  the 
Albany  circuit,  in  1840,  before  Cushman,  C.  Judge.  Tlie 
draft  was  drawn  on  the  plaintifis  by  the  Montgomery  Covn- 
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ty  Bank,  payable  to  the  order  of  E.  Bentley,  jun.  It  pur- 
ported to  have  been  endorsed  successively  by  Bentley,  then 
by  one  Budd,  afterward  by  the  Bank  of  New-York,  aiui 
lastly  by  the  defendants,  to  whom  the  plaintifis  paid  it.  ITitj 
payment  of  it  was  made  on  the  28th  of  March,  1839.  The 
ground  on  which  the  plaintiffs  sought  to  recover  back  the 
money  was,  that  the  endorsement  purporting  to  be  that  of  Bent- 
ley was  a  forgery,  which  fact  was  proved  by  Bentley  and  oth 
ers  on  the  trial. 

On  the  7th  of  June,  1839,  the  plaintiffs'  attorney  called  on  the 
defendants,  and  asked  to  have  the  money  refimded,  notifying 
them  at  the  same  time  of  the  forgery. 

When  the  plaintiffs  offered  Bentley  as  a  witness,  the  defen- 
dants objected,  insisting  that  he  was  incompetent,  as  being  in 
terested.  The  objection  was  overruled,  and  Bentley  permittee 
to  testify ;  whereupon  the  defendants  excepted. 

The  defendants  offered  to  prove,  and  the  plaintiffs  admitted 
that  they  (defendants)  received  the  draft  from  the  Bank  ol 
New- York  to  collect,  as  agents  for  the  latter,  and  that  as  such 
they  received  the  money  and  paid  it  over  to  their  principals,  be- 
fore notice  of  the  forgery.  The  defendants,  however,  never 
disclosed  their  agency  to  the  plaintiffs  till  called  on  by  the 
plaintiffs'  attorney,  as  above  mentioned,  and  notified  of  the 
forgery. 

The  defendants  further  offered  to  show,  a  uniform  custom 
of  the  banks  of  this  state,  to  receive  and  collect  drafts  in 
the  manner  this  was  done,  without  disclosing  their  agency. 
The  plaintiffs  objected,  on  the  ground  of  irrelevancy,  and 
the  judge  overruled  the  offer,  to  which  the  defendants  again 
excepted. 

A  verdict  having  been  rendered  for  the  plaintiffs,  the  defen 
dants  now  moved  for  a  new  trial  on  a  bill  of  exceptions,  pr& 
senting  the  above,  and  some  other  points. 

S.  Stevens^  for  the  defendants. 

f.  Harris,  for  the  plainti^ 
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Bff  t/t£  Omrt,  CowEN,  J  II  is  not  perceived  what  advan- 
ta^/c,  direct  or  remote,  Bentley  can  derive  from  the  plaintifls' 
recovery,  nor  what  he  can  lose  by  their  £iiluie.  It  is  said,  the 
plaintiffs  will  hold  the  money  to  be  recovered  in  trust  for  the 
witness.  This  is  not  so.  Their  recovery  or  failure  will 
neithei  add  to  nor  take  from  their  liability  to  him.  Their  re- 
cover}^ will  not,  as  the  I'efendants'  counsel  supposes,  estop  them 
to  deny  that  Bentley's  ni^me  was  forged.  The  record  and 
proceedings  here  woiild  not,  as  such,  be  any  evidence  whatever 
between  him  and  the  plaintiffs.  The  whole  is  but  a  more 
solemn  admission  of  the  forgery ;  and  his  being  sworn  as  a 
witness,  adds  nothing  to  its  strength  in  his  favor.  Should  he 
sue  the  Montgomery  County  Bank,  and  should  they  plead  pay- 
ment, they  would  have  the  same  right  to  contest  the  forgery 
as  if  this  suit  had  never  been ;  nor  could  any  of  the  proceed- 
ings liere  be  used  as  evidence  against  the  witne«3S,  even  though 
the  plaintiffs  should  fail  to  establish  the  forgery  against  these 
defendants. 

On  the  merits,  there  was  nothing  in  the  nature  of  the  trans- 
action to  conclude  the  plaintiffs  against  showing  the  forgery. 
They  had  dcme  no  act  giving  currency  to  the  bill  on  the 
strength  of  Bentley's  name.  Even  had  they  accepted  it  on  the 
day  when  it  was  drawn,  the  defendants  could  have  holden  them 
concluded  only  in  respect  to  the  genuineness  of  the  drawers 
name,  he  being  their  immediate  correspondent.  {Chit,  on 
Bills,  336,  7,  Am.  ed.  of  1839.)  And  the  act  of  payment 
could  amount  to  no  more.  {Id.  id.)  Neither  acceptance  nor 
poyment,  at  any  time,  nor  under  any  circumstances,  is  an  ad- 
mission that  the  first,  or  any  other  endorser's  name  is  genuine. 
{Id.  628.)  In  point  of  title,  then,  the  case  of  the  defendants  was 
the  same  as  if  the  name  of  Bentley  had  not  appeared  on  the  bill. 
Tliey  have  obtained  money  of  the  plaintiffs  without  right,  and 
on  the  exhibition  of  a  forged  title  as  a  genuine  one.  The  plain- 
tiffs pnid  their  money  imder  the  mistaken  belief  thus  induced, 
timt  the  name  was  g^iuine.  To  a  note  or  bill  payable  to  or- 
der, none  but  the  payee  can  assert  any  title  without  the  endorse* 
Vol.  L  37 
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ment  of  such  payee ;  not  even  a  brnia  fide  holder.    {laL  286 
On  430.)  (a) 

But  it  is  said,  the  equities  of  the  parties  are  equal,  and  the  de- 
fendants having  possession,  must  prevail.  No  doubt  the  partiei 
were  equally  innocent  in  a  moral  point  of  view.  The  conduct 
of  both  was  bona  fide,  and  the  negligence  or  rather  misfortune 
of  both  the  same.  It  was  the  duty,  or,  more  properly,  a  meas- 
ure of  prudence,  in  each  to  have  inquired  into  the  forgery, 
which  both  omitted.  But  this  raises  no  preference  at  law  or 
equity  in  favor  of  the  defendants,  but  against  them.  They 
have  obtained  the  plaintifls'  money  without  consideration ;  not 
as  a  gift,  but  under  a  mistake.  For  the  very  reason  that  the 
parties  were  equally  innocent,  the  plaintiffs  have  the  right  to 
recover;  and  that  was  conceded  throughout,  in  the  authority 
cited  on  another  point  by  the  defendants'  counsel.  {United 
States  Bank  v.  Bank  of  Georgia,  10  Wheai.  333,  354.)  The 
whole  course  of  argument  and  authority  in  that  case,  went  o*i 
the  fault  of  the  party  who  paid  the  money.  It  was  likened  to 
the  case  of  a  bank  paying  a  check,  on  which  the  name  of  the 
drawer  was  forged,  which  was  again  assimilated  to  the  accep- 
tance of  a  bill  of  exchange,  where  the  drawer's  name  is  forged 
It  was  said  that,  in  such  cases,  the  payor  or  acceptor  takes 
upon  himself  the  knowledge  of  his  correspondent's  hand  wri- 
ting, and  shall  be  concluded.  Even  that  is  going  a  great 
way,  unless  some  bona  fide  holder  has  purchased  the  paper  on 
the  faith  of  such  an  act:  But  it  is  sufficient  to  distinguish 
the  case,  that  it  goes  on  the  superior  negligence  of  the  party 
paying  or  accepting.  At  page  355,  the  court  draw  an  ex- 
press distinction  between  the  effect  of  acceptance  or  payment 
as  a  recognition  of  the  drawer^  and  the  endorset^s  hand  wri- 
ting. It  is  said,  the  forgery  of  an  endorsement  is  not  a  fact 
which  the  acceptor  is  presumed  to  know.  And  perhaps  the 
decision  in  the  case  cited,  should  be  rested  entirely  on  negli- 
gence in  the  bank  of  Georgia.    ( Vid.  id.  p  344 ;  also  the  case 

{a)  The  wme  general  doctrine  has  been  recently  held  in  Loaisiana.  (/>tdb  it  ml 
V.  Le^rich,  1 1  Lou.  R.  {Curry,)  573.)  And  see  Talbot  v.  Bank  «/  RoehttUr^ 
{pn9t,p.  a95.) 
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•f  the  Gloucester  Bank  v.  The  Salem  Bank^  17  Mass.  Rep 
33,  cUed  10  Wheat.  350.) 

But,  it  is  said,  the  plaintiffs  here  delayed  giving*  notice  ot 
the  forgery,  from  the  28th  of  March,  till  the  7th  of  Juna 
Under  what  circumstances,  is  not  disclosed ;  for  the  point  of 
delay  was  not  made  at  the  trial.  That  is  a  sufficient  reason 
why  it  should  not  be  listened  to  here.  But  I  am  not  willing 
to  concede,  that  delay  in  the  abstract,  as  seems  to  be  sup- 
posed, can  deprive  the  party  of  his  remedy  to  recover  back 
money  paid  under  the  circumstances  before  us.  It  is  said, 
the  defendants  had  endorsers  behind  them ;  atid  by  delay, 
tliey  were  prevented  from  charging  them,  by  giving  season- 
able natice.  Admit  this  to  be  so;  the  plaintififs  did  not  stand 
in  the  relation  of  a  holder.  They  were  the  drawees,  and 
advanced  the  money  by  way  of  payment.  They  would 
never,  therefore,  think  of  notice  to  the  defendants,  till  they 
accidentally  discovered  the  forgery.  If  there  had  been  any  un- 
reasonable delay  after  such  discovery,  another  question  would 
be  presented.  I  infer  from  the  rigor  of  the  case  cited  by  the 
defendants'  counsel,  {Cocks  v.  Masterman,  9  Barn.  ^  Cress, 
902,)  that  he  would  exact  as  great,  indeed  greater  diligence 
in  giving  notice,  than  is  necessary  to  fix  an  endorser.  There, 
the  plaintifis  had  paid  to  the  defendants,  the  holders,  an 
acceptance,  purporting  to  l)e  in  the  name  of  the  plaintiffs'  cus- 
tomers. The  bill  was  drawn  payable  at  the  plaintiffs'  bank. 
The  next  day,  discovering  the  forgery,  they,  on  the  same 
day,  gave  notice  to  the  defendants  and  the  endorsers.  This 
was  held  too  late.  The  court  even  declined  to  give  an  opin- 
ion, whether  notice  on  the  very  day  of  payment  would  have 
entitled  the  plaintiffs  to  recover ;  but  held,  that  notice  on  the 
very  day  was  at  oil  events  necessary,  and  that  short  of  this, 
the  plaintiffs  were  not  entitled  to  recover.  They  said,  the 
Holder  must  not,  by  want  of  notice,  be  deprived  of  the  right 
CO  take  steps  against  the  parties  to  the  bill,  on  the  very  day 
when  it  was  paid;  and  they  admitted  thai  this  was  requiring 
one  day  increased  diligence,  beyond  what  would  have  been 
required  in  the    ordinary  case   of  dishonor.     In  the  lattei 
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case,  they  allowed  that  notice  on  the  next  day  would  Iiave 
been  in  season.  In  a  previous  case  of  payment  under  the 
uke  circumstances,  notice  having  been  given  on  the  very 
day,  the  bankers  who  paid  for  their,  customers,  were  allow- 
ed to  recover.  ( WiUcbisoii  v  Johnson^  3  Bam.  ^  Cress. 
428.)  In  this  earlier  case,  the  payment  was  made  for  the 
honor  of  endorsers,  whose  bankers  the  plaintiffs  were.  Both 
cases  were  treated  by  the  court,  as  standing  on  the  same  prin« 
ciples,  though,  in  the  latter  case,  they  do  not  put  it  distinctly 
on  any  principle.  In  the  earlier  case,  they  said  the  plaintiffs 
were  not  the  drawees,  or  acceptors,  nor  the  agents  of  any  sup- 
posed acceptors.  The  same  thing  may,  I  take  it,  te  said  of 
the  latter  case,  though  the  plaintiffs  assumed  to  pay  for  the 
acceptors.  They  could  scarcely  have  intended  to  pay  as 
mere  agents  for  the  acceptoiis,  an  act  which  would  have  ex* 
tinguished  the  bill,  and  cut  them  off  from  a  remedy  against 
the  drawers  atid  endorsers.  Where  a  bill  or  note  is  payable 
at  a  bank,  and  no  express  direction  given  by  the  principal  to 
the  bank,  on  its  coming  in  with  endorsers,  the  bank,  of  course, 
takes  the  paper  as  a  purchaser,  or  holder ;  and  for  its  own  in- 
demnity, presents  it  to  the  principal  for  payment,  on  the  very 
day,  or  as  soon  as  may  be.  Thus,  there  is  a  good  chance  to 
detect  the  forgery  of  his  name ;  and  hurry  the  notices  to  the 
other  parties.  Whatever  forgeries  there  may  be,  are  s&m 
brought  to  light  In  the  earlier  of  the  two  cases  cited, 
the  court  said,  "the  general  rule  of  law  is  clear  and  not 
disputed,  viz.  that  money  paid  under  a  mistake  of  facts, 
may  be  recovered  back,  as  being  paid  without  considera- 
tion.'' In  the  latter  case,  the  court  do  not  deny  the  rule,  nor 
that  it  would  apply  to  the  case  before  them.  But  to  enforce 
it,  they  require  an  almost  impracticable  diligence.  I  doubt 
whether  this  case  can  be  sustained,  except  upon  its  own  pecu 
liar  circumstances,  if  it  can  be  sustained  at  all.  In  all  the  pre- 
vious cases,  where  a  recovery  had  been  denied,  there  was 
carelessness,  or  delay,  or  both.  Smith  v.  Mercer^  (6  TamU. 
76.)  was  much  like  Cocks  v.  Masterman^  ind  there  had 
been  ^  neglect  to  di&coTer  the  foi;gery  and  give  notice,  fur 
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a  week's  time.  The  case  of  Price  v.  Neale,  (3  Burr,  1354,) 
was  one  of  palpable  neglect,  in  both  payment  and  delay.  Some 
other  cases  turn  on  similar  principles.  {Barber  v.  Gingell,  3 
Esp.  Rep.  60.  United  States  Bank  v.  Bank  of  Georgia, 
and  Gloucester  Bank  v.  Salem  Bank^  before  cited.  Levy  v. 
Bank  of  United  States,  1  Binn.  27.  4  Dall.  234,  «  C.)  If 
Cocks  V.  Masterman  is  to  be  followed,  it  must,  I  think,  be  on 
the  same  principle.  The  plaintiff  paid  on  the  faith  of  their* 
errespondents'  name.  The  former  were  not  named  as  drawees ; 
but  they  had  a  superior  knowledge  of  their  correspondents' 
hand-writing,  which  they  neglected  to  exert.  It  might,  there- 
fore, have  been  reasonable  to  require  that  they  should  overcome 
the  objection  of  neglect,  by  such  a  speedy  movement  as  to  save 
all  possible, advantage  to  the  holder,  against  the  prior  par- 
ties. But,  where  each  party  enjoys  only  the  same  chance 
of  knowledge,  no  case  demands  any  thing  more  than  rea- 
sonable diligence  in  giving  notice,  after  a  discovery  of  the 
forgery.  The  common  case  of  paying  forged  bank  notes,  ij 
one  instance.  And  navy  and  victualling  bills,  have  been  treat- 
ed as  standing  on  the  same  footing.  {Jones  v.  Ryde,  5.  Taimt, 
488.  Bruce  v.  Bruce,  id.  495,  note.)  These  are  cases  of 
transferring  notes  from  one  to  another,  which  turn  out  to  be 
unavailable  by  reason  of  a  forgery,  in  nspect  to  which  both 
parties  are  equally  ignorant,  the  one  being  no  more  guilty  of 
neglect  than  the  other;  indeed,  neither  being  negligent,  but 
both  being  imposed  upon  under  the  exercise  of  ordinary  dili- 
gi3nce.  At  all  events,  it  does  not  lie  with  the  payor  to  complain 
of  the  very  neglect  imputable  to  himself.  Neglect  to  give  no- 
tice, after  discovering  the  forgery,  is  another  matter.  {Vid. 
Chit,  on  Bills,  Am,  ed.  of  1839,  p.  4630  If  ^he  endorsers  are 
to  he  charged,  as  such,  why  should  not  the  accidental  delay 
in  discovering  the  forgery,  on  a  paid  bill  especially,  operate  as 
an  excuse  for  not  giving  them  immediate  notice  ? 

The  defendants  did  not  disclose  their  agency,  and  must, 
therefore,  as  between  them  and  the  plaintiffs,  be  taken  to 
ha^e  acted  as   principals.     They    obtained    the    monev    of 
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the  pl.iintifis  on  a  bill  of  exchange,  payable  to  the  order  of 
Beiillcy,  under  a  forged  endorsement  of  his  name.    Money  Iian 
been  successively  paid  by  mistake  of  the  several  endonecs,  tli< 
plaintiffs,  the  defendants,  the  Bank  of  New-York,  &c.  and  ihe 
remedy  by  each  is  plain.    It  is  by  action  over,  each  against  his 
respective  endorser.    The  bill  has  never  been  put  in  a  regular 
course  of  negotiation,  for  want  of  Bentley's  name.    No  one  who 
.  Ihos  advanced  money  on  it,  therefore,  obtained  what  he  supposed 
he  had  got;  and  the  endorsers,  beside  being  liable  as  such,  may 
each  be  sued,  as  having  received  money  without  consideration. 
The  proof  offered,  relative  to  the  custom  of  banks  to  collect 
paper  received  by  them  as  agents,  without  communicating  the 
uame  of  their  principal,  would  have  disclosed  a  cose  in  which 
it  would  be  apparent  that  the  defendants  might  or  might  not 
have  been  agents.     The  object  of  the  proposed  proof  was,  to 
supply  the  want  of  direct  evidence,  that  notice  of  the  agency 
had  been  given  by  them  at  the  time.    Till  they  had  superadd- 
ed proof  of  another  custom,  for  banks  never  so  to  receive  papei 
and  collect  as  principals,  the  proposed  evidence  could  have  had 
uo  tendency  to  affect  the  plaintiffs  with  such  notice.    Knowl 
edge  that  the  defendants  might  be  acting  as  agents,  was  not 
enough.    This  is  so  of  every  man  ostensibly  transacting  busi- 
ness as  a  principal.    ( Vid.  Mills  v.  Himty  20  Wendell^  433.) 
The  proof  offered  and  rejected  was,  therefore,  irrelevant 

New  trial  denied.  («) 

(«)  806  TM&i  T.  Bmnk  o/  Rochester,  poet  {k  215 
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Talbot  vs.  Bank  of  Rochester. 

r,  the  owner  of  a  certificate  of  deposit  in  the  bank  of  L.,  payable  to  order,  caused 
it  to  be  endorsed  with  directions  that  it  should  be  paid  to  W.  &  Co.,  and  then 
tfinsniitted  it  to  them  by  mail,  though  without  their  knowledge  or  request.  It 
never  reached  W.  &  Ca,  but  was  stolen  on  its  way,  and  their  names  forged  upon 
it ;  after  which,  it  came  to  the  defendants'  bands  in  the  ordinaiy  course  of  busi- 
ness, who  collected  the  money  on  it,  supposing  themselves  to  be  the  owners ;  Held^ 
ihat  T  had  an  dection,  either  to  sue  the  defendants  in  trover  as  for  a  conversiiin 
tf  the  certificate,  or  to  recover  the  amount  in  an  action  for  money  had  and  ze» 
jeived. 

^\d  though  the  bank  qf  L.  had  been  guilty  of  laches  in  apprising  the  defendants  of 
tbj  forgery  after  the  payment  of  the  certificate ;  heldf  that  this  constituted  no  de- 
fence against  T.'s  claim,  however  the  matter  might  stand  as  between  the  defen- 
dant and  the  bank. 

Under  LUch  circumstances,  a  recovery  and  satisfaction  in  favor  of  T.  against  the 
defendvjts,  would  transfer  the  property  in  the  certificate  to  the  latter. 

The  ownb/  of  a  certificate  of  deposit  who  endorses  it  payable  to  another,  and  sends 
it  to  him  Vi./  mail,  but  without  his  knowledge,  retains  the  property  in  it  until  the 
endorsee  i^rcelves  it. 

Assu3CP.*^-T,  for  money  had  and  received,  tried  before  Da's- 
TON,  C.  Judgs,  in  the  year  1840.  The  plaintiff's  claim  wai 
for  a  sum  uf  >fl<>ney  received  by  the  defendants  from  the  Liv- 
ingston County  3ank,  imder  the  following  circumstances :  lu 
July,  1838,  the  plaintiff  enclosed  in  a  letter  directed  to  H.  B. 
Washburn  &  C».j,  New-York,  a  certificate  of  deposit  in  the 
Livingston  Count/  Bank,  of  $162,50,  which  he  had  purchased, 
and  which  was  pa  >jible  to  the  order  of  one  John  Kerr.  When 
enclosed  in  a  lettei^  it  was  regularly  endorsed  thus :  "  Pay 
H,  B.  Washburn  4c  ^o.  (Signed,)  John  Kerr."  H.  B.  Wash- 
burn  A  Co.  had  no  knowledge  of  the  transmission  of  the 
certificate  to  them,  ai  the  time,  nor  did  it  ever  reach  them ; 
but  on   its  way  to  Ne^/-York  it  was  stolen,  and  their  firm 

• 

name  forged  upon  it.  I:,  purported,  when  produced  at  th*» 
trial,  to  have  been  sub3»  qucntly  endorsed  by  J.  Hinsdale, 
and  then  by  Kempshall  A:*  Bush,  who,  on  the  2d  of  Au- 
gust, 1838,  delivered  it  to  he  defendants  in  tlie  ordinary 
roarse  of  business,  the  latter  /lassing  it  to  thc^ir  credit.    Immu 
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diutely  tliereafter  it  was  sent  to  the  Livingston  C(»unty 
Hank,  by  whom  it  was  paid  to  the  defendants.  On  the  25tli 
nf  September,  1838,  the  Livingston  (l^ounty  Bank  apprised 
tl  t  defendants  that  the  certificate  had  a  foiled  endorsement 
up.>p  it,  which  was  the  first  and  only  notice  of  tlie  fact 
the}  ever  received.  Before  the  commencement  of  this  suit, 
the  pUiutiff  had  written  the  defendants,  requesting  pay- 
ment 01  the  amoimt  of  the  certificate,  but  the  latter  de« 
clii  ed  pt'jmg. 

The  doioi  dants  moved  for  a  nonsuit  upon  the  following 
grounds,  vi.^.. ;  1.  That  there  was  no  such  privity  between  tho 
plaintiff  and  dvlendants,  as  entitled  the  former  to  maintain  this 
suit :  2.  That  t'^e  title  or  property  in  the  certificate  was  not  in 
the  plaintiff:  3.  That  there  had  been  laches  in  giving  notice 
of  the  forgfery,  &c. 

The  circuit  judg*5  overruled  the  motion,  to  whuch  the  defen- 
dants' counsel  excepCci ;  and  a  verdict  having  pr.ssed  in  (avor 
of  the  plaintiff  for  th"^  amcunt  of  the  certificate  and  interest, 
ihe  defendants  now  nko'^od  for  a  new  trial  on  a  bill  of  ex- 
^^ptions. 

S.  Stevens,  for  the  defendants. 

X  R.  Latpreficej  for  the  plainviffi 

By  the  Court,  Cowen,  J.  TkiC  questions  in  this  ease  de- 
pnd  on  nearly  the  same  principles  with  those  in  the  Canal 
Bnfik  V.  The  Bank  of  Albany,  {ante,  p.  2S7 ;)  but  son  e  addi- 
tiojH  considerations  arise. 

I  It  is  entirely  clear  that  the  plaintiff  migl%  (supposirg  the 
title  not  to  have  passed  by  his  endorsement  and  putting  the 
eertificpte  in  the  post  office,)  have  maintained  trover  againsr.  the 
defeudai.ts,  for  a  conversion  of  the  certificate ;  and  they  hai  ing^ 
procured  the  money  upon  it,  the  plaintiff  thereby  brcame  enti- 
tled to  brinf  this  action  for  money  had  and  received,  rl  Fx»s  ciro 
tion.  This  (Vxrtrine  is  quite  familiar,  and  Lamina  t.  »W«'- 
(2  Ld.  Raym.  l^^  ^.>  i*  in  point 


WaW-YORK,  MAY,  lS4i.  297 


Talbot  V.  B«nk  of  Rochesler. 


8.  The  merely  putting  of  the  letter  in  the  post  office,  directed 
to  H.  B.  Washburn  &  Co.,  though  the  certificate  endorsed  to 
them  by  the  plaintiff  was  enclosed,  did  not  pass  any  interest  to 
Ihcm.  They  never  received  it ;  of  course,  never  assented  to 
the  endorsement,  and  the  transfer  was  therefore  incomplete. 
The  property  of  the  certificate  remained  in  the  plaintiff.  It 
was  not  mailed  at  the  request,  nor  with  the  privity  of  Wash- 
bum  &  Co.  The  plaintiff  retained  the  right  to  alter  or  strike 
out  the  endorsement. 

3.  It  is  said  the  plaintiff  cannot  recover,  by  reason  of  laches 
on  his  part ;  and  the  objection  was,  in  this  case,  taken  at  the 
trial.  Laches  is  charged  on  the  Livingston  County  Bank, 
which,  it  is  said,  could  not  recover  against  the  defendants ; 
and  it  is  insisted  that  their  laches  are  imputable  to,  or  operate 
CO  the  prejudice  of,  the  plaintiff.  But  even  admitting  that 
the  Livingston  County  Bank,  in  order  to  a  recovery  by  them, 
were  bound  to  have  given  earlier  notice,  it  is  not  perceived 
that  the  plaintiff  must  therefore  suffer.  That  he  might  have 
recovered  his  money  of  that  bank,  is  no  reason  why  he  should 
not  have  an  action  against  the  defendants.  A  man  who  tor- 
tiously  takes  a  note  from  the  holder,  which  is  made  by  A., 
and  obtains  the  money  of  A.,  is  none  the  less  liable  to  an  2|c* 
tion  at  the  suit  of  the  holder,  because  A.  may  have  paid  under 
circumstances  which  would  entitle  him  to  defend  against  an 
action  by  the  wrongful  taker.  It  is  not  pretended,  that  the 
plaintiff  has  been  personally  guilty  of  laches.  His  note  was 
stolen  on  its  way  to  New-York,  and  passed  off  by  a  forged 
endorsement,  imder  circumstances  which  prevented  any  title 
passing,  even  to  a  bona  fde  purchaser  of  it.  {Chit,  on  Billsj 
Am.  ed.  of  1839,  p,  337,  and  note.  Id.  258,  and  260.  6  Esp. 
R.  57.  2  Burr.  1216.)  He  is  in  the  same  condition  as  if 
any  chose  in  possession  had  been  stolen  from  him  and  trans- 
ferred to  the  defendant,  who  had  converted  it  into  money  by 
sale  to  another.  In  such  case,  no  one  would  doubt  the  plain- 
tiff's right  to  an  action  for  money  had  and  received.  A  re- 
covery and  satisfaction  in  this  suit,  will  transfer  the  property 
Ji  the  certificate  to  the  defendants,  by  operation  of  law; 
Vol.  I.  is 
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aud  any  injurious  consequences  to  the  latter,  arising  from  sup 
f  osed  neglect  in  the  Livingston  County  Bank,  must  be  settled 
between  the  two  banks.  Beside,  the  defendants  might,  at  any 
rate,  if  they  had  exerted  the  diligence  which,  they  now  require 
of  others,  have  had  an  immediate  action  against  Kempshall  & 
Bush,  their  own  endorsers. 

But  if  notice  were  necessary,  it  is  far  from  being  clear  that  it 
was  not  given  as  speedily  as  could  reasonably  be  required,  un- 
der the  circumstances. 

New  trial  denied 


The  People  vs.  Meighan  and  others." 

A.  bond  taken  by  a  justice  of  the  peace,  in  a  prosecution  for  bastardy »  containing,  io 
addition  to  the  provisions  required  by  law,  others,  imposing  further  obligations 

m 

on  the  obligor,  is  void. 

Accordingly,  where  M.,  being  arrested  on  a  charge  of  bastardy  in  a  county  other 
than  the  one  where  the  warrant  issued,  entered  into  bond,  conditioned  to  "  in- 
demnify any  town,**  Sec.  (as  provided  by  1  R.  S.  650,  (  8,  2d  ed.,)  and 
also,  to  "pay  the  turns  for  the  support  of  the  bast/ard  and  the  sustenance 
of  its  mother,  as  the  same  is  ordered  by  J.  I.  B.  {the  justice  who  issued  the 
<  warning,)  and  such  other  justice  as  shall  associate  with  him,  or  as  shall  bs 
ordered  by  the  court  of  genercd  sessions,**  Slc.  :  Held,  an  unauthoriied  bond, 
taken  colore  officii,  and  therefore  void  in  toto. 

Quere,  whether,  independent  of  the  statute  against  unauthorized  bonds,  &c.  taken 
colore  officii,  the  bond  in  this  case  might  not  have  been  upheld. 

Demurrer  to  a  declaration  on  a  bastardy  bond.  The  decla- 
ration recited  a  warrant  issued  by  J.  I.  Borst,  a  justice  of  Scho- 
harie county,  against  Meighan,  on  oath  there  made,  charging 
him  with  being  the  father  of  a  bastard  child ;  which  oath  was 
made  by  Anna  Vrooman,  a  resident  in  that  county ;  that  the  war- 
rant was  endorsed  by  John  O.  Cole,  a  justice  of  Albany,  and 
Meighan  arrested  in  the  county  of  Albany ;  that  he  was  brought 
before  said  Cole,  and  there  entered  into  the  bond  in  question,  tlie 
otlicr  defendants  signing  as  his  sureties.  The  bond,  on  oyer^ 
appeared  to  be  conditioned,  that  Meighan  should  "  pay  the  sums 
for  the  support  of  the  said  bastard,  and  the  sustenance  of  its  moth* 
er,  as  the  same  is  ordered  by  the  said  Joseph  I.  Borst  and  such 
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nther  justice  as  shall  be  associated  with  him  for  that  purpose, 
or  as  shall,  at  any  time  hereafter,  be  ordered  by  the  court  of 
general  sessions  of  the  peace  of  said  county  of  Schoharie ; 
and  shall  fully  and  amply  indemnify  the  said  town,  and 
every  other  county,  town  or  city,  which  may  have  incurred 
nny  expense  for  the  support  of  saijLchild  or  its  mother,  during 
her  confinement  or  recovery  t&refronj,  against  all  such  ex- 
penses; and  shall  pay  the  <^ts  of  apprehending  the  said 
John  Mcigiian,  and  of  any  ^s^i  q[  filiation  that  may  be 
made,"  &c. 

The  defendants  demurred,  and  the  plaintiffs  joined  in  de- 
murrer. 

S.  Stevens^  for  defendants. 

A.  C,  Paige,  for  plaintiffs. 

By  the  Court,  Co  wen,  J.  On  the  case  recited  in  the  decla- 
ration, the  only  bond  which  the  justice  had  authority  to  ex- 
act, is  prescribed  by  1  R,  S.  650,  2d  ed,  §  8.  And  Meighan 
not  choosing  to  appear  at  the  sessions,  and  contest  his  liability, 
the  condition  of  the  bond  is  by  that  section  limited  to  that 
part  of  the  condition  here,  which  provides  for  an  indemnity 
to  the  county,  &c.  The  preceding  terms  of  the  condition  pur- 
port to  impose  a  positive  and  tmqualified  obligation,  to  pay 
any  sum  of  money  which  might  be  ordered  by  the  special  ses- 
sion or  general  sessions  mentioned.  This  was  a  material  addi- 
tion, which  might  prove  much  more  onerous  than  the  condi* 
lion  required  by  the  section.  The  latter  is  generally  to  indem- 
nify, &c.  which  may  be  by  providing  for  the  child,  under  some 
m'^.tual  arrangement,  or  in  some  other  way.  The  former  leaves 
but  one  mode ;  the  payment  of  the  money  to  be  ordered. 
At  the  common  law,  we  might  have  saved  the  good,  while  we 
rejected  the  bad  part  of  the  bond :  or,  perhaps  it  might  have 
been  valid  for  the  whole.  Of  this  it  is  not  necessary  to  inquire ; 
fi;r  the  2  R.  S.  214,  §  60,  2d  ed,,  absolutely  destroys  all  and 
every  part  of  any  bond,  taken  by  any  officer  by  color  of  his  office, 
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in  any  other  case  or  manner  than  such  as  are  provided  by  lav. 
By  i  8,  which  I  before  cited,  the  justice  is  to  take  a  bond  in  ■ 
certain  form,  which,  in  this  instance,  he  materiidly  departed 
from.  It  was  taken  by  color  of  his  office.  In  short,  it  is  within 
the  TLTy  words  of  I  60  above  cited,  which  nullifies  it;  and 
^hcrr  must  be  jtidgmei  lefendnots. 

Judgment  for  defendants. 


FOBD  V».  NiLES. 


Out  if  Ibe  plaintiff'!  witneues  in  an  >elk>n  of  iluider  Irfl  court  without  hii  con. 
■UDt,  ruid  did  nol  return  until  all  the  otiker  wHnenes  on  lioth  sidca  hid  giTOi  in 
their  'cir  imon j-.  H«  wu  then  offered  bj  the  plaintiff  to  pinve  iliiideou*  wordi 
laid  in  tte  decUration>  other  than  thoK  before  sttsnipted  to  be  proTed,  but  the 
circuit  jud.TC  revised  lo  ellow  him  to  lesIirT.  Held,  that  it  wu  ducrttiaiiarii 
with  the  circnit  jud^  to  admit  (he  wilness  or  not,  nod  thnt  this  court  could  do! 
interfera  lo  rrg,>la!e  tL?  eieiciae  of  hia  anlhorily. 

RcguUrlj,  the  parti  entitled  lo  be^n,  at  the  drcuit,  moal  eihaiut  all  the  leMinMnj 
in  luiiparL  o(  hia  kA&  of  )iie  iiaue,  bafiire  the  opposite  party  ii  heard  ;  and  can  In- 
Iruducc  no  evidence  ^terw\rds,  eiTe  in  reply 

The  circuit  Jud^,  liowcrer,  may,  in  hia  discretion,  allow  a  dcpoituie  from  thia  tale  ; 
but  the  parly  cannot  claio.  that  he  ahall  do  ao,  as  a  matter  of  rigfht. 

Slander,  tried  at  (he  Delaware  circuit,  in  June,  1840,  be- 
fore CusHMAN,  C.  Judge.  A  verdict  avos  rendered  for  the  de- 
fendant; and  the  plaintiff  now  moves  for  a  new  trial,  on  a 
case.  The  facts  are  8uffic:<]n:iy  rtated  in  the  opinioD  of  the 
court 

S.  C.  Johnson,  for  the  plaintiS. 

A.  J.  Parker,  for  the  defendaiP- 

liy  the  Cmirt,  Cowen,  J.  On'*  of  the  plaiutiff's  wit- 
nesses, not  expecting  the  cause  to  be  caUed  tilt  the  Qfit 
day,  had  left  the  place  of  trial,  and  {fo:ie  »  miJr  o'  Xv-\  to 
stay  over  night     The  cause  was  called  i^t  tri^I  i»  *?"    •»• 
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Ring,  and  the  plaintiff  proceeded  with  his  proof  of  the  inlander* 
oils  words,  and  rested.  The  defendant  then  went  through  with 
IjIs  testimony  and  rested,  when  the  absent  witness  returned, 
and  was  offered  by  tlie  plaintiff's  counsel  to  prove  the  speaking 
of  slanderous  words  laid  in  the  declaration,  other  than  those 
which  he  had  before  attempted  to  make  out  by  his  previous 
witnesses,  and  which  had  been  spoken  at  different  times.  He 
a' so  offered  to  show,  that  the  witness  had  been  absent  without 
the  plaintiff's  consent.  But  tlie  judge  refused  to  hear  the  ex- 
p'anation,  or  receive  the  evidence,  remarking,  that  the  testimo- 
ny on  that  point  had  closed. 

Clearly,  the  judge  had  discretion  in  this  matter,  with  which 
Wc5  cannot  interfere.  A  witness  chooses,  of  his  own  head, 
to  disobey  the  process  of  the  court ;  and  on  his  return  after 
tlie  time  at  which  he  can  be  regularly  called,  the  plaintiff 
claims  to  begin  his  proof  {le  7iovo,  on  a  distinct  branch  of  his 
case,  to  be  followed,  of  course,  by  answering  evidence,  and 
otfier  evidence  in  reply,  according  to  the  nature  of  the  issue. 
Once  take  away  the  discretion  of  the  judge  in  a  case  like  this, 
and  the  order  of  evidence,  the  time  at  which  it  shall  be  intro- 
duced, and  the  portion  which  shall  be  introduced  at  any  given 
stage,  will  be  put  under  the  control  of  the  witnesses.  Where 
they  happen  to  be  numerous,  they  may  drive  the  judge  and 
jury  to  the  round  of  evidence  mentioned,  several  times,  mak- 
ing the  labor  of  trying  a  single  cause,  equal  to  that  of  ma- 
ny. It  will  not  do  for  the  party  to  say,  his  witnesses  left 
him  without  his  consent.  Receive  that  as  an  excuse,  and 
the  discretion  is  vested  in  them.  At  this  rate,  the  trial  may, 
at  their  pleasure,  be  protracted  to  an  intolerable  extent.  Judges 
and  juries  will  be  made  the  mere  waiters  upon  careless  or 
perverse  witnesses ;  and  the  business  of  the  circuits  can  never 
be  done. 

Regularly,  the  party  entitled  to  begin,  must  exhaust  all 
his  testimony  in  support  of  the  issue  on  his  side,  before  the 
opposite  testimony  has  been  heard.  He  can  afterwards  in- 
^oduce  evidence  in  reply  only.     The  judge  often,  for  some 
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peculiar  rwason  satisfactory  to  himself,  departs  from  this  strict* 
iiess ;  but  the  party  can  never  claim  that  he  should  do  so,  as  a 
matter  of  right.  We  cannot,  therefore,  control  his  cours«.  He 
may  grant  or  withhold  the  required  indulgence,  in  his  discietion. 

N«w  trial  denied.(a) 

(a)  See  Cotoen  ^  llilVt  Notes  to  1  Phil  Ev.  p.  479,  et  9eq.  Also  uf.  710,  7ll, 
€i  9eq. ;  tngelher  with  The  Philadelphia  and  Trenton  RaiLRoad  Co,  t.  Stimpmm 
(14  Peters'  R.  448,  9.) 


Ash  &  Anners  vs,  Putnam. 

A  ropmber  of  an  insolvent  partnership  at  Syracuse,  consisting;  of  two  persons,  par* 
chased  ^oods  in  Philadelphia  on  the  credit  of  th^  firm,  under  a  misrepresentatioii 
of  its  circumstances.  The  goods  were  forwarded  to  Syracuse,  but  before  they 
arrived,  the  partner  npt  privy  to  the  purchase,  apprised  the  vendors  by  letter,  of 
the  insolvency  of  the  firm,  and,  among  other  things,  declared  the  goods  subjeet 
to  their  order.  The  vendors,  thereupon,  took  immediate  steps  to  reclaim  the  goods, 
and  actually  succeeded  as  to  a  part :  The  residue,  however,  before  the  rendors 
found  them,  were  seized  and  sold  by  the  sheriff  of  Schenectada,  while  Ijring  in  a 
ware  house  at  that  place.  In  an  action  by  the  vendors  against  tho  sheriff,  held, 
that  the  case  should  have  been  submitted  to  the  jury  on  the  question,  whetlier 
there  was  such  fraud  in  the  purchase  as  avmded  the  sale  ;  and  a  new  trial  was 
granted,  because  tlie  circuit  judge  nonsuited  the  plainti&. 

A  purchase  of  goods  with  a  preconceived  design  not  to  pay  for  them,  is  such  a 
fraud  as  will  avoid  the  sale. 

Where  a  pale  of  goods  is  procured  by  fraud,  the  vendor  still  retains  his  legal  right  in 
them,  unless,  after  discovering  the  fraud,  he  assent  to  the  act  of  sale,  either  posi- 
tively, or  by  such  delay  in  reclaiming  the  goods  as  authorizes  the  inference  of  an 
assent. 

As  a  general  rule,  a  vendee  of  goods  who,  by  reason  of  fraud  in  the  purchase,  has 
acquired  no  title  as  acrainst  the  vendor,  can  convey  none.  An  exception,  bowev* 
er,  is  recognized  by  Mowrey  v.  Walsh,  (8  Cowens  Rep.  238,)  in  favor  of  the  title 
of  subsequent  bona  fide  purchasers. 

Whether  this  exception  would  be  sustained,  were  the  question  now  re9  nova,  u 
doubtful. 

Tlie  doctrine  of  Mowrey  v.  Walsh  examined,  and  various  eases  in  i«ftU:a  tc  h 
cited  and  reviewed. 

Semble,  a  sale  procured  by  fraud  does  not  divest  the  possession  as  between  vend** 
and  vendee,  so  as  to  deprive  the  former  of  his  right  to  bring  trespass,  &e. 

A  sheriff,  who,  in  virtue  of  an  execution  against  a  fraudulent  vendee  of  gBn4« 
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and  without  notiee  of  tlie  fraud,  seizes  and  sells  them  to  bona  fide  purc'naseis,  is 
not  within  the  exception  established  by  Mawrey  v.  WaUh,  but  is  liable  in  trespass 
at  the  suit  of  the  yendor. 

Qiiere,  whether  purchasers  under  the  shcrifT  would  be  protected}  were  the  vendor  tu 
sue  them. 

Tbo  act  of  Btoppage  in  tranntUt  is,  in  its  nature,  adverse  to  the  vendee ;  and  the 
doctrine  on  that  subject  docs  not  apply,  where  the  vendor  and  vendee  are  agreed 
that  the  property  shall  be  reclaimed ;  for  it  is  then  a  question  of  re-oonveyance  01 
rescissiao. 

Where  one  of  two  partners  purchased  ^oods  without  the  privity  of  his  copartner. 
and  the  latter,  on  learning  the  fact,  proposed  by  letter  that  the  vendors  should 
have  the  goods  again,  which  proposal  was  accepted  before  the  goods  had  reached 
the  vendees ;  held,  that  tlie  sale  was  thereby  rescinded,  and  the  goods  could  not 
be  subsequently  seized  in  virtue  of  an  execution  against  the  vendees. 

Trespass  de  bonis,  <fcc.  tried  at  the  Schenectady  circuit, 
October  15th,  1838,  before  Cushman,  C.  Judge.  The  action 
was  against  the  sheriflf  of  Schenectady,  for  seizing  three  boxes 
I  f  Dooks,  under  a  Ji,  fa.  against  Alfred  Dawmcs  and  A.  T. 
Raoul. 

Dawmas  purchased  these  boxes,  with  three  other  boxes  of 
boojcs,  in  November,  1836,  of  the  plaintiffs,  who  were  merchants 
in  Philadelphia. 

The  purchase  was  made  by  Dawmas,  as  a  member  of  the 
then  insolvent  firm  of  A.  Dawmas  &  Co.,  Syracuse,  (New- 
York,)  consisting  of  Dawmas.  and  Mrs.  A.  S.  Raoul. 

The  hooks  were  purchased  by  Dawmas  under  a  misrepresen- 
tation of  the  circumstances  of  the  firm,  on  a  credit  of  six  months 
and  soon  after  forwarded  on  their  way  to  Syracuse,  directed  tc 
A.  Dawmas  <fc  Co.  there ;  the  plaintiflTs,  at  the  same,  forwdrding 
an  invoice,  mailed  November  27,  1836. 

Some  days  after,  the  plaintiflTs  received  a  letter  from  Mrs. 
Kaoul,  dated  Syracuse,  December  28,  1836,  informing  them  of 
the  insolvency  of  the  firm ;  that  the  goods  were  then,  probably, 
some  where  between  New-Yo^k  and  Albany;  and  declaring 
iJiem  "at  your  (the  plaintiflTs')  orders,  to  disposrj  of  as  you 
list." 

On  the  27th  February,  1837,  the  plaintiffs  wrote  to  Mr. 
O'llara,  at  Albany,  requesting  him  to  detain  the  six  ))0xe8, 
il  yet  there.    He  failed  to  find  them,  except  one  small  box ; 
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and  80  informed  the  plaintifTs  by  letter  of  March  Slh,  1837.  He 
also  informed  the  plaintiffs,  by  this  letter,  that  the  small  box 
was  detained  for  them. 

Previously,  and  on  the  3d  of  January,  1837,  the  plairiti/Is 
had  written  to  Mrs.  Raoul  to  return  the  invoice,  and  send 
them  an  order  for  the  books,  which  she  did  on  the  17th  of 
the  same  month  ;  and  the  plaintiffs  received  the  invoice  and 
order,  January.  19th.  They  afterwards  recovered  three  of  the 
boxes. 

The  books  were  purchased  without  Mrs.  Raonl's  assent,  and 
Dawmas  absconded  soon  after  the  purchase.    The  firm  of  A 
Dawmas  &  Co.  was  dissolved  in  the  fall  of  1836. 

On  the  way  to  Syracuse,  the  three  boxes  in  question  reached 
a  warehouse  in  Schenectady,  where  they  were  levied  upon  by 
the  defendant,  in  virtue  of  the  Ji.  fa.  aforesaid,  March  22d, 
1837 ;  and  the  books  were  afterward  sold.  Subsequently,  Asli, 
one  of  the  plaintiffs,  came  to  Schenectady,  and  gave  notice  of 
his  claim  to  the  defendant. 

On  the  plaintiffs'  resting,  the  defendant's  coimsel  moved  for 
a  nonsuit,  insisting  that  the  sale  of  the  goods  was  absolute, 
vesting  both  possession  and  title  in  the  vendees ;  that,  though 
the  plaintiffs  had  the  right  to  stop  the  goods  in  transiUi^  by 
reason  of  the  vetidees'  insolvency,  (a  right  depending  on  an 
equitable  lien,)  yet,  to  reinvest  themselves  with  the  right  of 
property  and  possession,  they  were  bound  to  take  corporal  pos- 
session of  the  goods,  or  show  notice  to  the  carrier  or  ware- 
honse-man  not  to  deliver  them,  or  to  the  defendant  not  to  sell 
them,  or  some  other  equivalent  act.  That  the  plaintiffs  no* 
having  done  so,  till  after  the  sale  of  the  goods  under  the  exe 
ciition,  and  the  bona  fide  purchasers  having  parted  with  theu 
money,  the  plaintiffs  were  concluded.  That  the  acts  of  tlic 
plaintiffs,  between  them  and  third  persons,  were  no  notice  to 
the  defendants,  nor  an  exercise  of  the  right  of  stoppag-e  in 
transitu^  so  far  as  the  defendant  was  concerned. 

The  counsel  for  the  plaintiffs  insisted,  that  the  goods 
were  obtained  from  them  fraudulently,  which  avoided  t^ie 
sale  \  and  that  this  question  should  be  submitted  to  the  ju- 
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ry.  That  the  property  in  the  goods  never  passed  by  the  sale. 
But  if  it  did  pass,  the  goods  were,  previous  to  the  levy,  recon- 
veyed  to  the  plaintiffs ;  or  the  property  in  them  had,  before  vbe 
levy,  become  revested  in  the  plaintifis,  bv  an  exercise  of  their 
right  to  stop  them  in  transitu. 

The  judge  refused  to  submit  the  evidence  to  the  jury ;  but 
nonsuited  the  plaintiffs,  who,  by  their  counsel,  excepted,  and 
now  move  for  a  new  trial  upon  a  bill  of  exceptiona 

it.  C.  Paige,  for  the  plaintiffs. 

S.  Stevens,  for  the  defendants. 

Bt/  the  Court,  Cowen,  J.  Dawmas  held  his  firm  out  ti, 
me  plaintiffs  as  of  ability  to  pay,  when  he  probably  knew  it 
to  be  insolvent.  A  purchase,  with  intent  not  to  pay,  is  such  a 
fraud  as  will  avoid  the  sale,  {Bristol  v.  Wilsmore,  1  Barn.  4" 
Cress,  514 ;  KUby  v.  Wilstyfi,  Ry.  ^  Mood.  N.  P.  Rep.  178, 
ISl ;)  and  if  the  plaintiffs  had  a  right  to  set  up  the  fraud  as 
against  the  defendant,  the  question  should  have  been  submitted 
to  the  jury. 

When  a  sale  is  procured  by  fraud,  no  title  passes  to  the  ven- 
dee. {Root  V.  French,  13  Wendell,  570.)  The  vendor  still 
retains  his  legal  right  in  the  goods,  unless,  after  discovering  the 
fraud,  he  assent  to  and  ratify  the  act  of  sale  positively,  or  by 
such  delay  in  reclaiming  the  goods  as  would  authorize  a  jury  to 
infer  assent.  Either  will,  in  connection  with  the  original  trans- 
action, be  deemed  equivalent  to  a  subsequent  independent  act 
of  sale.  But,  in  the  case  at  bar,  the  goods  were  immediately 
reclaimed ;  and  if  the  sale  were  fraudulent,  the  legal  right  re- 
mained in  the  vendors,  the  same  as  if  the  goods  had  been  tor- 
tiously  taken  irom  them,  without  color  or  pretence  of  a  sale. 
It  is  said  in  Root  v.  French,  to  be  a  general  rule,  that  a  person 
who  has  no  title  to  property,  can  convey  none ;  but  it  is  nut 
as  an  exception,  that  a  third  person  may  acquire  a  good  ti- 
tle from  a  fraudulent  vendee,  by  giving  him  value  for  the 
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property,  or  incurring  some  responsibility  ujion  the  credit  d 
it,  without  notice  of  the  fraud.  Such  an  exception  was  €»• 
tablished  in  Mowrey  v.  Walsk^  (8  Cawen,  238.)  How  that 
would  now  be  treated,  were  the  matter  res  7iovaj  might  per- 
haps admit  of  doubt.  It  is  conceded,  even  in  Motorey  v.  Walshi 
that  the  fraudulent  purchaser  obtains  no  title,  and  to  this, 
Bristol  V.  Wilmore^  (1  Bam.  S^  Cress,  514,)  is  cited  as  in 
point.  The  right  of  the  bona  fide  purchaser  from  him,  is 
put  on  a  superior  equity.  This  is  the  only  instance,  I  sus- 
pect, if  we  except  Parker  v.  Patrick,  (5  T.  R,  175,)  iu 
which  a  supervening  equity  has  been  allowed  to  overcome  a 
legal  right  to  a  chose  in  possession ;  and  the  latter  may  now 
be  considered  as  overruled  in  England.  {Peer  v.  Humphrey^ 
2  Adolph.  6r  Ellis,  495.  4  Nev.  ^  Man.  430.)  The  doc 
trine  is  vindicated  in  Root  v.  French,  on  its  analogy  to  th€ 
bona  fide  purchase  of  a  bill  of  exchange.  But  that  rests  on 
a  notion  peculiar  to  commercial  law.  Such  a  purchase  pass- 
es the  interest  in  the  bill,  even  though  it  were  stolen,  or 
otherwise  tortiously  obtained.  Mowrey  v.  Walsh  has  been 
followed  in  Massachusetts,  [Rowley  v.  Bigelow,  12  Pick. 
307,)  and,  for  aught  I  know,  in  other  states ;  but  applying  its 
principle  to  sales  of  choses  in  possession  generally,  would 
substitute  the  exception  for  the  rule.  Nor  am  I,  by  any 
means,  prepared  to  admit,  what  was  said  in  M^Carty  v.  Vick- 
ery,  (12  John.  Rep.  348,)  that  a  sale,  procured  by  fraud,  even 
divests  the  possession,  so  as  to  deprive  the  vendor  of  his  ac- 
tion of  trespass  or  replevin.  I  do  not  admit,  that,  as  there 
said,  the  sale  changes  the  property.  It  remains  in  the  ven- 
dor; and  nothing  is  better  settled,  as  a  general  rule,  than 
that  the  absolute  property-man  retains  the  constructive  pos- 
session, which  is  sufficient  to  sustain  an  action  of  trespass. 
(Thorp  V.  Burling,  11  John,  Rep.  283.  Putnam  v.  Wileyy 
S  id.  433.  Aikin  v.  Buck,  1  Wend.  466.  Root  v.  Chan- 
dlei',  10  id.  110.)  "The  universal  and  fundamental  principle 
of  our  la\x*  of  personal  property,"  says  Verplanck,  senator, 
{Saltus  V.  Everett,  20  Wend.  275,)  "is,  that  no  man  can 
be  divested  of  his  property  without  his  own  consent;  and, 
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/xmsequently,  that  even  the  honest  purchaser  under  a  defective 
title  cannot  hold  against  the  true  proprietor."  And  it  appears 
(o  me  the  learned  senator  is  right  .in  setting  down  Mowrey 
V.  Walsh^  with  its  kindred  cases,  as  furnishing  the  solitary  ex- 
ception— the  single  instance  in  which  our  law  divests  the  title 
to  a  chose  in  possession  without  the  owner's  consent  or  default. 
(F*rf.  also  Hoffman  v.  Carow,  22  Wefidell,  318.)  M&wrey 
V.  Walsh  is  an  anomaly ;  for  there  is  no  general  principle  in  the 
law,  that  the  equity  of  a  bona  fide  purchaser  from  one  destitute 
of  title,  shall  overrule  the  prior  legal  right  of  the  owner.  To 
say  that  he  is  in  fault,  by  parting  with  ,the  possession — and 
therefore,  of  the  two  innocent  men,  he  ought  to  suffer — ^would 
authorize  any  one  to  purchase  even  from  a  bailee.  But  such 
is  not  the  rule.  It  is  the  contrary,  viz.  that,  as  between  two 
equally  innocent  persons  claiming  either  a  legal  or  equitable 
right,  his  right  which  is  prior  in  time,  shall  prevail.  Beside, 
it  is  not  true  of  one  who  has  been  fraudulently  led  to  part  w^ilh 
his  possession,  that  this  is  his  fault.  It  is  but  his  misfortune. 
The  rule  that,  of  two  innocent  persons,  he  who  has  parted 
with  the  possession  of  his  property  must  yield  to  a  bona  fide 
purchaser  from  the  man  to  whom  such  possession  is  confided, 
has  hardly  ever  been  applied,  except  when  the  owner  either 
transferred  the  legal  title  with  the  possession,  reserving  or  rais- 
ing a  trust,  or  furnished  such  unequivocal  indicia  of  absolute 
ownership  with  the  possession  as  to  mislead  the  purchaser 
The  latter  advancing  his  money,  and  taking  without  notice  of 
the  trust,  or  in  confidence  of  appearances,  shall  then  hold. 
In  the  first  case,  the  legal  right  is  allowed  to  prevail  against 
the  equitable ;  and  in  the  latter,  the  original  owner  is  estopped 
to  gainsay  the  language  held  by  the  indicia  of  ownership. 
In  the  first,  the  legal  right  is  allowed  to  override  the  lurking 
equity ;  in  the  latter,  the  owner  is  himself  forbidden  to  practice 
a  fraud. 

The  right  of  the  plaintifis,  therefore,  being  clearly  es- 
tablished by  the  general  doctrine  of  the  law,  it  behooved 
the   defendant  to  bring  himself,  at  least  within   the   excep- 
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tion  recognized  by  Mmorcy  v.  Walsh^  which  we  do  not  in 
tend  to  question  so  far  as  it  applies  to  the  case  of  a  bona  fidt 
purchaser.  It  is  supposed  that  he  did  bring  himself  within 
that  exception,  by  proving  that  he  sold  the  goods  to  bona  fide 
purchasers.  HoweA'^er  that  might  be  if  these  purchasers  were 
defendants,  it  is  a  sufficient  answer  that  this  action  is  against 
the  sheriff,  and  not  against  his  vendees.  And  Mowrey 
V.  Walsh  itself  concedes,  that  a  man  who  purchases  goods  with 
intent  never  to  pay  for  them,  acquires  no  such  right  as  the 
sheriff  can  take  in  execution  against  him.  Such  was  the  ex- 
act point  in  Bristol ,  v.  Wilsmore,  Such,  too,  was  Tamplin 
V.  Eddy,  cited  in  a  note  to  Mowrey  v.  Walsh.  It  is  said  that, 
in  both  the  sheriff  had  notice  of  the  fraud  before  he  sold.  But 
no  adjudged  case  makes  that  distinction  in  his  favor.  Mow- 
rey  v.  Walsh  comes  short  of  it ;  because,  if  that  case  be  main- 
tained at  all,  it  can  only  rest  on  the  idea  of  protection,  personal 
to  some  purchaser,  who  makes  an  actual  advance  on  the  credit 
of  the  goods  without  notice.  It  is  not  necessary  to  say,  wheth- 
er the  purchasers  at  the  sheriff's  sale  come  within  the  protec- 
tion afforded  by  that  case.  If  they  do,  it  imparts  none  to  the 
sheriff.  No  doubt  he  acted  in  moral  good  faith  ;  but  this  never 
has  been  received  as  his  protection  for  seizing  the  goods  of  one 
man  under  an  execution  against  another.  In  Bristol  v.  WUs- 
more,  Abbott,  Ch.  J.  said,  a  purchase  of  goods  with  a  pre- 
conceived design  of  not  paying  for  them,  would  vitiate  the 
sale,  and  prevent  the  property  from  passing.  [Yid,  also 
Stephenson  v.  Hart,  4  Bing.  476.)  And  in  Boot  v.  French^ 
Savage,  Ch.  J.  speaks  according  to  both  principle  and  authority 
when  he  says — "  A  fraudulen*:  purchaser  of  goods  acquires  no 
title  as  against  the  vendor,  and  has  no  interest  which  can  be 
seized  on  execution.^'  {Allison  v.  Matthieu,  3  John.  238. 
Van  Kleef  v.  Fleet,  15  id.  151.  Buffington  v.  Gerriah, 
15  Mass.  Bop.  156,  7,  8.  Abbotts  v.  Barry,  5  Moore^  98, 
102,  Dallas,  Ch.  J.)  The  case  of  Buffington  v.  Oeirish 
intimates  a  distinction  between  the  sheriff  levying,  and 
pi;r8ons  who   purchase  bona  fide  at  the  sheriff's  sale.     To 
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ay  that  the  protection  of  the  latter,  however,  even  if  admissihle 
should  operate  ex  post  factOy  so  as  to  purge  the  conceded  wrong 
of  the  sheriff,  would,  I  suspect,  be  treading  on  ground  entirely 
new. 

My  conclusion,  therefore,  is,  that  the  case  was  not  such  as  to 
shut  out  the  question  of  fraud ;  and  that  this  should  have  been 
submitted  to  the  jury. 

Other  views  were  presented  at  the  trial,  assuming  that  the 
jury  might  find  against  the  charge  of  fraud.  One  of  these 
was  that,  before  the  levy,  enough  was  done  under  the  head 
of  stoppage  in  transitu^  to  take  away  the  sheriff's  right.  1 
doubt  whether  such  a  head  belongs  to  the  case.  The  meas- 
ure of  stoppage  in  transitiij  is  adverse  to  the  vendee  ;  {Long 
on  Sales^  325,  Am,  ed.  of  1839;)  whereas,  in  the  case  at 
bar,  the  vendors'  acts  of  reclamation  were  all  done  in  con- 
cert with  the  vendees,  or  rather  with  Mrs.  Raoul,  one  of  the 
vendees,  who  must  be  taken  as  the  representative  of  both. 
This  aipersedes  the  necessity  of  inquiring  whether  the  ven- 
dors' ( cts  were  equivalent  to  an  actual  stoppage,  or  whether, 
if  thej  were,  they  could  avail  as  such,  against  the  levy  ancj 
sale. 

But  Jie  question  of  re-conveyance,  or  rescission,  does  arise ; 
and  ^  e  are  of  opinion  that  a  rescission  of  the  sale,  valid  as 
agaimt  the  defendant,  was  clearly  established  by  the  proof. 
Mrs.  llaoul's  letter  and  order  for  the  goods  in  favor  of  the  plain- 
tiffs, \^ere  not  only  written  and  sent,  but  actually  received  by 
the  plaintiffs,  before  the  levy  was  made ;  and  one,  if  not  more, 
of  thb  boxes  belonging  to  the  parcel  sold,  was  probably  de- 
tained in  pursuance  of  the  order.  But  independently  of  such 
actual  detention  of  any  part  of  the  goods,  the  letter  and  order 
of  Mr3.  Raoul,  and  the  actual  acceptance  of  her  proposition  by 
llie  plaintiffs,  of  all  which  there  is  no  dispute,  themselves 
worked  a  complete  rescission  of  the  contract.  That  this  is  so, 
may  be  seen  by  the  case  of  Atkin  v.  Barwick,  (1  Strange, 
166,)  which  decides  even  considerably  more  than  is  necessa- 
ry for  the  present  plaintiffs.  In  that  case,  the  goods  sold  and 
4ent  by  the  vendors  actually  reached  the  hands  of  tlie  ven- 
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dees ;  but  the  latter  being  satisfied  they  could  not  p«y,  deliv 
ered  them  to  one  Penhallow,  to  be  redelivered  to  the  vendora 
Shortly  after  the  delivery  to  Penhallow,  the  vendees  wrote 
to  their  vendors,  stating  their  inability,  and  expressing  aa 
unwillingness  that  the  goods  should  go  to  pay  their  creditors. 
This  letter  was  sent  two  days  after  they  had  become  bank- 
rupts ;  though  the  goods  had  been  received  and  delivered 
to  Penhallow  some  time  before.  Non  constat,  but  Penhallow 
was  a  mere  stranger  to  the  vendors,  and  not  their  agent; 
and  they  got  no  notice  of  the  delivery  to  him,  till  after  the 
vendees'  bankruptcy.  They  then  assented.  All  the  judges 
lield  that  the  property  in  the  goods  passed  back  to  the  ven- 
dors, from  the  time  when  they  were  delivered  to  Penhallow, 
subject  to  the  dissent  of  the  vendors ;  the  debt  due  from 
the  vendees  for  the  goods  being  a  sufficient  consideration. 
This  case  is  stated  and  much  commented  upon  by  Mr. 
LaAves,  in  his  Treatise  on  Charter  Parties  and  Stoppage  in 
Transitu,  (p.  544.)  The  result  of  his  remarks  is,  that  the  ca.sc 
had  been  often  questioned  as  to  its  reasons  and  extent,  but 
never  had  been  overruled ;  nor  had  it  ever  been  denied  that, 
from  the  time  of  the  notice  reaching  the  vendors,  and  their 
assent,  there  was  either  a  complete  resale,  or  rescission,  or 
refusal  by  the  vendees  to  accept.  Call  it  which  you  please, 
the  eflfect  is  the  same.  In  one  case  the  property  of  the 
goods  is  revested  in  the  vendors ;  in  the  other,  it  never  was 
divested.  And  it  has  long  been  positively  settled,  that  the 
vendee's  consent  to  restore  the  goods,  and  the  vendors'  con- 
sent to  receive  them,  revest  the  property  in  the  vendors  so  as 
to  avoid  the  effect  of  any  subsequent  seizure  at  the  suit  of 
creditors.  {Lawes,  ut  supra,  550.)  This,  and  even  more, 
was  distinctly  held  in  Salte  v.  Fieldj  (5  T.  R.  211.)  Indeed, 
all  the  judges  there  cite  and  approve  the  case  of  Atkin  v.  jBot- 
toick.  In  England  perhaps,  a  doubt  of  these  cases  might  bo 
niisod  on  the  statutes  of  bankruptcy,  which,  in  their  spirit,  arc 
adverse  to  a  preference  among  creditors.  (2  Kenfs  Camm, 
551,  3d  ed.  Lawes,  ut  supra,  549.)  But  no  sue])  principtr 
exists  here. 
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There  must  be  a  new  trial,  therefore,  for  the  purpose  of  sub- 
niitiing  the  question  of  fraud  to  the  jury,  and  giving  eflfcct 
to  the  recission,  provided  the  proof  shall  be,  on  the  new 
trial,  as  it  stands  now  upon  the  bill  of  exceptions. 

New  trial  granted. 


Gary  and  another  vs.  Samuel  Hotailino  and  William 

HOTAILINO. 

A  sale  and  diAiyery  of  goods,  procured  through  a  false  representation  of  the  vendee 
in  regaid  to  his  solvency  and  credit,  passes  no  title  as  between  the  parlies  ;  and 
the  vendor  may  maintain  <nther  trover  or  replevin  in  the  detinet,  or  trespass  or 
replevin  in  the  cepit,  to  recover  their  value. 

So*  it  tetmM,  of  a  sale  to  a  vendee,  purchasing  with  a  preconceived  design  not 
to  pay. 

Under  such  circumstancefl,  the  general  and  absolute  ownership  remaining  in  the 
vendor,  not  only  the  original  interference  with  the  property  on  the  part  of  the  ven- 
dee, but  any  subsequent  acts  of  ownership  by  him,  may  be  treated  as  an  unlaw- 
ful or  tortious  taking. 

The  general  owner  of  personal  property  holds  the  constructive  possession,  and  may 
maintain  uetipass,  though  the  actual  possession  be  in  another. 

A  fraudulent  vendee  of  goods  may  be  charged  in  assumpsit  for  the  price,  or  as  a 
trespasser,  at  the  election  of  the  injured  party. 

Contracts  of  sale,  procured  through  fraud,  are  not  always  valid,  it  aeemt,  even  as  in 
favor  of  bona  fide  purchasers. 

^ne  who  obtains  the  bailment  of  goods,  fraudulently  intending  to  deprive  the  own 
er  of  his  property,  may  be  convicted  of  larceny,  under  an  indictment  alleging 
that  he  felonioosly  stole,  took  and  carried  away  the  property,  &c. 

But  if  the  transaction  is  made  to  assume  the  form  of  a  sale,  unless  it  comes  with- 
in the  statute  as  to  false  pretences,  the  fraudulent  vendee  is  shielded  from  the 
charge  of  taking,  in  a  criminal  sense,  though  it  is  otherwise  in  respect  to  th^ 
civil  remedy 

A  sale  of  goods,  procured  through  the  fraud  of  the  vendee,  is  equally  void  as  be* 
tween  the  parties,  whether  the  fraud  be  in  its  nature  indictable  or  not 

Where  the  question  is,  whether  a  vendee  of  goods  procured  the  sale  of  them 
through  fraud,  distinct  purchases  made  by  him  of  others,  under  similar  circum> 
stances,  at  or  about  the  same  time,  and  when  the  like  motive  as  the  one  imputed 
may  reasonably  be  supposed  to  have  operated,  are  admissible  in  evidence  against 
I,  with  a  view  to  the  quo  animo. 
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Replevin,  for  taking  75  barrels  of  flour,  and  26  half  baneb 
»(  beef-tonsrues,  tried  at  the  Albany  circuit,  June,  1839,  beforo 
CusHMAN,  C.  Judge. 

The  plea  was  tion-cepit;  and  it  appeared  at  the  trial,*that  the 
plaintiffs,  (who  were  provision  dealers  in  Albany,)  on  the  30lh 
of  August,  1837,  sold  the  floiu*  and  tongues  to  the  defendants, 
partners  and  provision  dealers,  in  the  city  of  New- York.  Wil- 
liam Hotailing,  one  of  the  defendants,  made  the  purchase  at  the 
plaintiff's  store  in  Albany,  and  the  articles  were  delivered  to 
and  shipped  by  him  to  his  brother  Samuel,  the  other  defendant, 
who  was  then  in  New- York.  Soon  after  their  arrival,  the  de- 
fendants declared  themselves  to  be  insolvent ;  and  having  sold 
the  property  in  question  to  bona  fde  purchasers,  as  was  sup- 
posed, the  plaintiffs  brought  this  action  to  recover  the  value,  on 
the  ground  that  William  obtained  the  goods  by  fraud. 

The  fraud  was  alleged  to  have  consisted  in  William's  falsely 
representing  the  solvency  and  credit  of  the  defendants ;  and  the 
plaintifl^,  after  giving  in  evidence  various  circumstances  tend- 
ing to  establish  it,  offered  Lyman  Root  as  a  witness,  to  show 
that  William,  the  day  before  the  plaintiffs'  sale,  made  a  purchase 
of  him  as  agent  for  Olmstead  and  others,  on  similar  represen- 
tations which  were  false ;  but  the  offer  was  overruled,  and  the 
plaintiffs  excepted. 

The  judge  finally  held,  that  to  sustain  this  action,  the  plain- 
tiffs were  bound  to  make  out  a  case  against  the  defendants  suffi- 
ciently strong  to  warrant  the  jury  in  convicting  the  defendants 
under  the  statute  against  obtaining  goods  upon  false  pretences. 
And  the  evidence,  in  his  opinion,  being  clearly  short  of  that,  he 
nonsuited  the  plaintiffs,  who  again  excepted.  They  now  move 
for  a  new  trial,  on  a  bill  of  exceptions. 

/  Harris^  for  plaintiffs. 

S^.  Stevens^  for  defendants. 

By  the  Caurt,  Cowen,  J.  C3early,  the  proof  tended  to 
vhow   that   William   Hotailing   obtained    the    goo^ls   frauds 


iVliW-YORKj  MA5f,  1841.  3 13 


Gary  «.  Robtiling. 


lently ;  and  it  is  iiot  denied  that  fraud,  especially  if  it  bo  in- 
flictuble,  may  so  far  avoid  a  sale  that  an  action  of  trover  will 
Me.  It  is  denied,  however,  that  an  action  of  trespass  will 
lie;  and  it  is  said  that  therefore  this  action  of  replevin  for  a 
wrongful  taking,  which  is  strictly  concurrent  with  trespass, 
will  not 

The  general  dooirine  is  perfectly  settled,  that  fraud  avoids 
a  contract  of  sale.  {Bristol  v.  Wilsmorcj  1  Bam.  ^  Cress. 
514.  Kilby  v.  Wilson,  1  Ryan  ^  Moody,  178.  Root  v. 
French,  13  Wendell,  570.)  These  were  all  cases  01  ouying 
goods,  with  a  preconceived  design  of  not  paying  for  them.  In 
the  first,  Abbott,  Ch.  J.  said,  "  it  prevented  the  property  pass- 
ing.'' In  the  second,  he  said  the  same  thing.  And  in  Root  v. 
French,  Savage,  Ch.  J.  states  the  same  rule ;  but  suggests  a 
distinction  as  to  the  remedy,  which  was  not  in  the  case,  and 
which,  on  more  reflection,  I  am  sure  he  would  have  repudi- 
ated. M^Cartj/  v.  Yickery,  (12  John,  R,  348,)  on  certiorari 
from  a  justice's  court,  decides  that  trespass  will  not  lie  in  such 
a  case ;  and  even  adds,  that  the  property  is  changed.  But  no 
case  is  cited,  nor  any  principle  or  analogy  mentioned  on  which 
to  rest  either  proposition.  And  there  are  numerous  cases  to 
the  contrary.  That  the  property  does  not  pass,  I  add  to  the 
cases  already  cited,  the  following:  Allison  v.  Maihien,  (3 
John.  R.  235,  8;)  Van  Kleef  r.  Fleet,  (15  id.  147,  151;) 
Buffington  v.  Gerrish,  (15  Mass.  R.  156;)  Abbotts  v.  Barry, 
(5  Moor.  98,  102 ;)  Lupin  v.  Marie,  (2  Paige,  169 ;)  Andrew 
V.  Dieterich,  (14  Wendell,  31 ;)  Mowrey  v.  Walsh,  (8  Cowen, 
238;)  Tamplin  v.  Addy,  {id.  239,  note;)  Putnam,  J.  in 
Badger  V.  Phinney,  (15  Mass.  R.  364;)  Irving  v.  Motley, 
[7  Ring.  543;  6  Moor.  ^  P.  380,  /S.  C.)  All  these  cases 
iiold,  in  terms,  what  was  asserted  by  Dallas,  Ch.  J.  in  Abbotts 
V.  Barry,  viz.  "The  sale  being  effected  by  fraud,  it  is  clear 
that  a  sale  of  this  description  works  no  change  of  property. 
The  wines  must  be  considered  as  remaining  in  the  plaintiffs, 
as  the  original  owners.^ 

This  being  so,  the  civil  remedies  of  the  party  defrauded 
are  clear,  viz.  trover,  or  replevin  in  the  detinet ;  or  trespass 
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or  replevin  in  the  ccpit^  at  his  election.  Trover  wrill  lie 
witiiout  ilemand  and  refusal,  because  the  original  taking  is 
tortious.  {7'kurstan  v.  Blanchard,  22  Pick,  18,  20.)  1  ad- 
mit that  Buffingion  v.  Gerrish  speaks  nothing  in  favor  of 
the  remedy,  as  for  a  trespass;  because,  although  the  action 
was  replevin,  this  has  long  since  been  holden  in  Massa- 
chusetts to  lie  for  a  mere  unlawful  detention.  {Badger  v. 
Phinney^  15  Mass,  R,  359.  Baker  v.  FaleSj  16  id.  147,  150, 
and  cases  cited  at  the  last  page,  Marston  v.  Baldmin,  17 
td.  606.)  But  for  the  purposes  of  the  civil  remedy,  how- 
ever it  may  be  with  the  criminal,  on  the  distinction  be- 
tween bailment  and  sale,  the  cases  with  the  exception  of 
ATCarty  v.  Vickery  are  all  one  way,  if  we  take  the  point 
as  established,  that  neither  works  any  change  in  the  property 
of  the  goods.  The  general  and  absolute  ownership  still  re- 
mains in  the  vendor  or  bailor;  and  not  only  the  ongina] 
interference  with  the  properly  on  the  part  of  the  vendee  or 
bailee,  but  any  subsequent  acts  of  ownership  on  his  part, 
may  be  considered  as  an  unlawful  or  tortious  taking.  {Put- 
nanij  J,  in  Badger  v.  Phinney^  15  Mass,  JR.  359,  364,  a7id  in 
Baker  v.  Fales,  16  id,  147,  150.)  The  general  owner  holds 
the  constructive  possession  of  personal  property ;  and  this  is 
sufficient  to  maintain  trespass,  though  the  actual  possession  be 
in  another.  {Putnamy  /.  ui  supra,  Putnam  v.  Wy/cy,  8 
John.  R,  432.  Thorp  v.  Burling ,  11  id,  285.  Aiken  v. 
Buck,  1  Wendell,  466.  Root  v.  Chandler,  10  id.  110.)  It 
is  said,  that  the  owner  consented  to  the  taking,  and  were 
that  so,  it  would  undoubtedly  be  a  sufficient  answer.  But 
consent,  in  law,  is  more  than  a  mere  formal  act  of  the  mind. 
[t  is  an  act  unclouded  by  fraud,  duress,  or  sometimes  even 
mistake.  {Putnam,  J,  ut  supra,  15  Mass.  R.  364.  Path 
Obi.  pt,  1,  ch,  1,  §  1,  pi.  19.)  This  is  plain  enough  with  re- 
gard to  executory  contracts,  not  under  seal.  They  are,  if  ob- 
tauied  by  fraud,  mere  nullities ;  and  the  defendant,  when 
sued  upon  them,  may  say  he  did  not  promise,  however  full 
and  formal  may  have  been  Iiis  ostensible  promise.  The 
rule  has  been   as    broadly   laid  down  in  respect   to  simpit 
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contracts  of  sole,  by  most  of  the  cases  nircady  cited,  respect- 
ing fmud  in  such  contracts.  In  Wilkins^  case^  (1  Leach, 
622,  3,  4/A  erf.,)  Gould,  J.  said  :  "  It  is  a  rule  of  law,  equally 
well  known  and  established,  that  the  possession  of  the  true 
owner  cannot  be  divested  by  a  tortious  taking.  So,  where 
goods  are  taken  from  the  true  owner,  bf/  means  offraudP  An 
acl  may  be  void  as  to  one  person,  or  for  one  purpose,  though 
not  as  to  another  person,  or  for  another  purpose.  It  would  not 
he  with  the  vendee  to  allege  the  fraud,  and  he  might  therefore 
be  charged  for  the  price,  as  a  purchaser.  Whether  he  shall 
be  so  charged,  or  treated  as  a  trespasser,  lies  in  the  election 
of  the  injured  party.  ( Walworth^  Ch.  in  Lloyd  v.  Brews* 
ter,  4  PaigCj  541.)  So,  in  one  case,  it  was  held,  that  the 
contract  of  sale  is  not  always  void  as  against  a  bona  fide 
purchaser  from  the  fraudulent  vendee.  {Mowrej/  v.  Walsffj 
ui  supra.  Rowley  v.  Bigelow,  12  Pick,  R.  307,  &  P.)  In 
the  latter  case,  Shaw,  Cli.  J.  said  :  "  They  [the  vendors]  might 
treat  the  sale  as  a  nullity,  and  reclaim  their  goods."  At 
least,  as  between  the  immediate  parties,  the  vendor  may 
say  to  the  vendee,  ''I  was  not  the  agent  of  sale  and  de- 
livery. You  took  the  goods  from  me  by  means  of  false  rep- 
resentations, and,  in  a  legal  sense,  without  my  consent,  and 
against  my  will." 

Even  a  contract  under  seal,  executory  or  executed,  may  be 
treated  as  void,  if  fraud  have  been  committed  in  procuring  its 
execution. 

That  the  owner's  mere  manual  delivery  of  goods,  will 
not  save  the  deliveree  from  the  imputation  of  trespass,  is 
illustrated  in  the  case  of  a  bailment  obtained  with  an  in* 
tent  to  deprive  the  owner  of  his  property.  The  bailee  is 
considered  as  the  taker,  and  may  be  convicted  of  larceny, 
under  an  indictment  alleging  that .  he /<?/onioti^/y  stole,  took 
and  carried  away  the  property,  contrary  to  the  owner's 
consent.  The  fonn  of  a  sale,  unless  within  the  statute  as 
io  fn'se  pretences,  saves  him  from  the  charge  of  taking  m 
a  criminal  sense;  but  for  all  civil  purposes,  there  is  no  do 
livery  any  more  than  in  the  case  of  bailment.     In  other 
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words,  for  the  purposes  of  a  civil  suit,  the  sale  is  void  ;  though 
for  the  purposes  of  a  criminal  prosecution,  it  is  voidable  only. 
Within  the  issue  of  not  guilty,  in  trespass,  or  noncepit  in  re- 
plevin, there  is  np  more  a  taking  in  the  case  of  the  fraudulent 
bailment,  than  in  that  of  the  fraudulent  sale. 

The  degree  of  fraud,  therefore,  as  whether  it  be  indictable 
or  not,  is  of  no  consequence  on  the  question  of  nullity,  when 
we  speak  in  a  civil  sense.  This  was  held  in  so  many  words, 
by  the  case  of  Irving  v.  Motley,  That  the  fraud  need  not 
amount  to  the  obtaining  of  goods  under  false  pretences,  within 
the  statute.  Park,  J.  took  particular  pains  to  show,  in  conse- 
quence of  what  counsel  had  sought  to  infer  from  a  previous 
case  in  the  decision  of  which  he  had  participated ;  viz :  NMb 
V.  Adams,  (2  Marsh.  366.  See  the  opinion  of  Park,  J.  5 
Moore  6^  Payne,  396.) 

Root's  testimony  should  have  been  admitted.  On  questions 
of  intent  to  defraud,  other  acts  similar  to  the  offence  charged, 
done  at  or  about  the  same  time,  or  when  the  same  motive  to 
offend  may  reasonably  be  supposed  to  have  existed  as  that 
which  is  in  issue,  are  admissible  with  a  view  to  the  quo  ani- 
tno.  The  case  of  fraud  is  among  the  few  exceptions  to  the 
general  rule,  that  other  offences  of  the  accused  are  not  relevant 
to  establish  the  main  charge.  The  authorities  are  quite  nu- 
merous, both  in  this  and  other  courts.  Most  of  them  are  cited 
in  Cowen  ^  HiWs  ed.  of  1  PhU.  Ev.  note  333,  p,  452 ;  id.  note 
352,  p»  465.  In  Irving  v.  Motley,  (7  Bing,  543,  5  Moore  ^* 
Payne,  380,  /S.  C)  such  evidence  was  received  to  establish  the 
very  kind  of  fraud  now  in  question  before  us.  The  reason  for 
its  reception  was  given  by  Alderson,  J.  (Vid.  5  Moore  ^* 
Payne,  398.)  Howley  v.  Bigelow,  (12  Pick.  307,)  is  also  to 
the  same  point,  in  all  respects.  ( Vide  also  Jackson^  ex  dem, 
Bigelow,  V.  Timmerman,  ^2  Wendell,  299 ;  M'Elwee  v.  Sut- 
ton,  2  Bail.  128 ;  Lowry  v.  Pinson,  id.  324.) 

The  result  is,  that  the  motion  for  a  new  trial  should  be  grvit 
ed,  the  costs  to  abide  the  event. 

New  trial  graiited. 
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Olmsted  and  others  vs.  S.  Hotailing  &  W.  Hotaii.ikg. 

Where  one  of  two  pattnera  obtains  goods  by  a  frandufent  representation  as  to  ths 
solvency  and  cnviM  al  the  firm,  and  afterward  the  firm  sells  the  goods,  replevin  in 
the  cepit  lies  against  both. 

SemhU,  that  one  claiming  property  through  the  fraudulent  act  of  an  agent,  or  part« 
ner,  is  affected  by  that  act,  so  far  as  his  civil  rights  are  concerned,  the  same  as 
if  it  were  his  own,  even  though  he  be  morally  innocent 

The  doctrine  held  in  Cary  and  another  v.  Uotmiling  and  Hotailing^  {ante  p.  311,) 
that,  on  queMtions  of  fraud  of  this  nature,  other  contemporaneous  purchases  effect- 
ed through  similar  frauds  by  the  same  party,  are  admissible  in  evidence,  ra 
affirmed. 

Replevin,  for  taking  and  retaining  lorty-five  barrels  of  flour, 
tried  at  the  Albany  circuit,  in  June,  1839,  before  Cushman,  C. 
Judge.    Plea  non  cepit 

The  plaintiffs'  proof  tended  to  make  out  a  case  similar  to  that 
of  Gary  and  Cary,  against  these  same  defendants ;  {see  ante,  p. 
311 ;)  and  most  of  the  questions  raised  and  decided  in  that 
case,  were  also  made  in  this.  The  only  additional  point  hero 
raised,  was  upon  the  liability  of  Samuel  Hotailing.  William, 
the  other  defendant,  purchased  the  flour  in  question  of  the  plain- 
tiffs'  agent,  Lyman  Root,  at  Albany,  on  the  29th  of  August, 
1837,  Samuel  being  then  in  New- York;  and  the  fraudulent 
representations,  which  were  like  those  in  the  other  case,  were 
made  by  William.  The  plaintiffs'  agent  caused  the  flour  to  be 
shipped  by  Samuel ;  and  a  few  days  afterward,  the  defendants 
sold  it. 

Joseph  Cary,  one  of  the  plaintiffs  in  the  former  suit  mention- 
ed, was  called  for  the  present  plaintiffs,  and  testified  to  the  fraud 
practised  upon  him  and  his  partner,  in  respect  to  the  flour  and 
tongues  there  in  question.  The  defendants  objected  to  the  tes- 
timony as  irrelevant,  but  the  judge  overruled  the  objection,  and 
die  defendants  excepted. 

On  the  plaintiffs  resting,  the  defendants  moved  for  a 
nonsuit,  on  the  ground,  among  others,  that  an  action  in 
the  cepit  would  not  lie,  under  such  ci'xzumstancos.      The 
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judge  overruled  the  motion,  and  the  defendants  excepted. 
The  judge  charged  the  jury  in  respect  to  the  liability  of  the 
defendant  Samuel,  that  if  Williaof  was  liable,  Samuel  was  so 
also.  The  defendants  again  excepted ;  and  a  verdict  having 
passed  for  the  plaintiffs,  the  defendants  now  move  for  a  uen 
trial  on  a  bill  of  exceptions. 

S.  Stevens,  for  the  defendants. 

/  Harris,  for  the  plaintiffs. 

By  the  Court,  Cowen,  J.  That  obtaining  goods  by  fraud, 
whongh  in  the  form  of  a  sale,  and  though  the  fraud  do  not 
amount  to  an  indictable  offence,  is  a  tortious  taking  within 
the  issue  ofnon  cepit,  we  have  just  now  held  against  these  de- 
fendants. {Carr  6^  Carry.  Hotailing  ^  Hotailivg,  ante, p. 
311.)  Also,  that  in  order  to  establish  the  charge,  other  co- 
temporaneous  purchases  effected  by  similar  acts  of  fraud,  may 
be  given  in  evidence.    {Id.) 

We  held  in  the  case  cited,  that  obtaining  goods  in  this 
manner  does  not  change  the  general  property  as  between 
vendor  and  vendee,  unless  the  vendor  elect  to  consider  it  as 
changed.  It  follows,  that  Samuel  was  jointly  liable  under 
the  issue  of  non  cepit,  for  his  interference  with  the  goods. 
Indeed,  being  a  partner  with  William,  the  fraudulent  act 
of  tlie  latter  is,  in  respect  to  the  question  of  property,  im- 
putable to  Samuel.  It  does  not  lie  with  one  to  claim  pro- 
perty through  the  fraudulent  act  of  another,  whether  as  his 
agent  or  partner,  without  being  aflfccted  by  that  act  the 
same  as  if  it  were  his  own.  We  speak  in  a  civil,  not  in  a 
niminal  sense.  The  very  point  was  held,  as  to  an  agent, 
in  lining  v.  Motley,  (7  Bing.  543 ;  5  Moore  ^  Payne,  380, 
&  C.)  And  as  to  h  partner  in  Kilby  v.  Wilson,  {Ryan  ij- 
Mood.  N.  P.  R.  178.)  In  Taylor  v.  Green,  (8  Carr.  ^ 
Payne,  316,)  it  was  held,  that  where  one  assuming  to  be  an 
agent,  had  committed  a  fnrud  in  a  sale,  the  mere  adoption 
of  the  sale  and    receipt  oi  the  money,  by  the  person  foi 
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whom  the  sale  was  made,  rendered  him  liable  for  the  fraud 
inough  he  was  morally  innocent 

New  trial  denied. 


Dater  and  McMurray  vs.  Wellington. 

A  tiibiiiission  by  D.  and  M.  on  one  side,  and  W.  and  hia  partner  on  the  other,  will 

authorize  an  award  in  favor  of  tho  former,  against  W.  aUme, 
1j  an  action  on  an  award,  a  court  of  law  cannot  inquire  whether  the  arbitrator! 

erred  on  the  mcriUi,  or  acted  corruptly — but  only,  whether  the  award  is  within 

the  jurisdiction  or  power  conferred  by  (he  submission. 
That  tJie  arbitratora  refused  to  swear  the  witnesses,  but  aHowcd  them  to  be  heard 

without  oath,  is  at  most  mere  error,  and  no  defence  to  an  action  on  the  award. 
On  a  motion  to  set  aside  an  award,  where  provision  is  made  for  enforcing  it  by 

rule  of  court,  other  matters  than  those  which  are  admissible  as  a  defence  iu  an 

action  upon  it,  may  be  inquired  inta 

Assumpsit,  on  an  award  of  arbitrators,  tried  at  the  Rens- 
selaer circuit,  March  26,  1836,  before  Vanderpoel,  C.  Judge. 
The  submission  was  by  parol.  On  the  trial,  the  plaintiff's 
right  to  recover  was  contested  on  two  grounds,  viz.  1.  Be- 
cause the  submission  was  between  Wellington  and  his  pari-* 
ner  on  one  side,  and  the  plaintiffs  on  the  other,  whereas  the 
nward  was  against  Wellington  alone,  2.  Because  the  arbitra- 
tors refused  to  swear  the  witnesses  on  Wellington's  side,  con- 
trary to  his  request,  and  took  their  statements  without  oath. 
Tmv;  testimony  was  quite  contradictory,  and  the  circuit  judge 
finally  submitted  the  case  to  the  jur^^  with  directions,  that  if 
they  found  the  facts  to  be  as  contended  for  by  the  defendant 
on  either  point,  he  was  entitled  to  their  verdict  The  jury 
found  for  the  defendant  and  the  plair.  tiffs  now  move  for  a  new 
irial  on  a  case. 

iS.  G,  Huntington^  for  plaintiffs. 

D.  L,  Seymoury  for  defendant 
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By  the  Court,  Cowen,  J.  The  award  was  properly  acair/*-! 
Isaac  Wellington,  whether  the  submission  were  between  t^o 
plaintiffs  and  him  alone,  or  him  and  his  partner.  {Fidler  v. 
Cooper,  19  Werid.  285,  288,  et  seq.  and  the  ctzscs  there  cited 
by  Bronson,  J.)  That  is  to  say,  the  arbitrators  Imd  power  to 
award  against  Wellington  alone.  Whether  they  may  not  have 
ared  on  the  merits,  we,  as  a  court  of  law,  have  no  power  to 
inquire. 

The  omission  to  svrear  the  witnesses  also,  whether  the  parties 
had  agreed  that  they  should  be  sworn,  or  not ;  and  whetlicr 
the  parties  waived  their  being  sworn,  or  not,  is  at  most  meie 
matter  of  error  or  mistake,  which  we  cannot  correct.  {Entmtt 
V.  Hoyt,  17  Wend,  410,  413,  and  cases  there  cited  by  Ch,  J. 
Nelson.) 

The  questions  submitted  to  the  jury,  neither  of  them  relato^l 
to  the  power  nor  jurisdiction  of  the  arbitrators.  It  is  of  these, 
alone,  that  the  court  of  law  can  inquire,  in  an  action  on  ihe 
award,     (/rf.) 

There  was  no  pretence  of  corrupt  misconduct  in  the  arbitra- 
tors ;  and,  if  otherwise,  it  would  not  be  matter  of  inquiry  in  a.n 
action,(a)  though  such  matter  may  be  urged  on  a  motion  to  set 
aside  the  award,  in  a  case  where  provision  is  made  that  it  shall 
be  enforced  by  rule  of  court.  {Id.  Wats,  on  Arb.  213.  1 
Sound.  327,  a,  note  (6).) 

We  think  the  learned  judge  erred  ;  and  there  must  l«e  a  neir 
trial,  the  costs  to  abide  the  event. 

Ordered  ac  or/'  lunf 

(•)8n  Brommng  v.  Whaler,  (34  Wend.  350, 9^ 
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Buck  vs.  Wadsworth. 

Wher«  arbitration  bonds  required  the  award  to  be  in  writingt  ready  for  ddivsrt 
to  the  parties  on  or  before  a  griven  day,  and  the  arbitrators  made  an  aware*,  and 
delivered  it  to  the  prevailing  party  ;  held,  that  the  other  party,  not  having  waiTcd 
bis  right  to  a  counterpart,  and  none  having  been  prepared  for  him,  the  award  wai 
a  nullity. 

In  bonds  of  subzniraion,  where  the  concluding  part  of  the  condition  is  thus — *'  m 
as  the  said  award,  Sw  be  made  in  writing,  Slc.  and  ready  to  be  delivered  to  the 
parties  on  or  before,"  dLC. — these  words  import  a  limitation  ujion  the  power  con- 
ferred upon  the  arbitrators,  the  observance  of  which  is  essential  to  their  jurisdic- 
tion. 

The  only  way  in  which  an  award  under  such  bonds  can  be  rendered  binding, 
is  by  the  arbitrators  executing  two  parts,  unless  this  is  in  some  form  expressly 
waived. 

If  one  pcurty  tell  the  arbitrators  they  need  make  no  counterpart,  as  he  will  not  re- 
ceive it,  this  will  be  deemed  a  waiver  of  his  right. 

An  acceptance  of  a  sworn  copy  of  the  award,  in  lieu  of  the  original,  is  also  a  waiver. 

Motion  to  set  aside  the  report  of  a  referee.  The  action 
was  debt,  on  an  award  made  under  mutual  bonds,  dated  6th 
March,  1839.  The  condition  of  the  bonds  was  in  the  usual 
form,  and  concluded  thus — "So  as  the  said  award,  ice.  he 
made  in  writing,  &c.  and  ready  to  be  delivered  to  the  said 
parties  on  or  before  the  1st  day  of  June,  1839."  The  arbitra- 
tors named  were  Humaston,  Rhea,  and  Reeder.  They  made 
and  signed  an  award  without  any  counterpart,  on  the  23d 
March,  1839,  and  then  separated,  leaving  it  with  Humaston  tc 
deliver,  and  appointing  a  day  (March  26,)  and  place,  whei 
Humaston  should  deliver  it ;  Wadsworth  saying,  he  woulu 
send  an  agent  to  receive  it.  He  did  send  Goff,  who  met  Hu- 
maston at  the  day  and  place.  The  plaintiff  also  met  them  at 
the  same  time  and  place.  Humaston,  as  he  testified  before  the 
referees,  stated,  that  they  should  first  find  for  themselves,  that 
is,  for  their  fees,  and  then  hand  the  award  to  the  plaintiiT. 
(loff  mentioned  that  he  was  requested  to  appear  and  receive  the 
award  and  papers  for  Wadsworth,  the  defendant.  Humaston 
replied,  the  award  was  for  Buck.    He  then  read  the  decision,  and 
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reached  Goff  the  award  or  minutes,  who  wauled  to.  write  to 
Wadsworth  and  give  him  the  informatiou.  Goff  took  the 
award,  expressed  no  dissatisfaction  in  not  receiving  a  copy, 
and  finally  handed  it  back,  saying  he  had  taken  minutes  or  a 
copy  of  the  award.  The  witness,  H.,  thought,  when  Goff  re- 
quested the  award,  he  wanted  it  to  keep,  supposing  it  in  favor 
of  Wadsworth ;  but  he  (witness)  did  not  think  it  necessary  to 
deliver  an  award  to  the  losing  party. 

This  suit  was  commenced  in  May,  1839 ;  no  award  or  coun- 
terpart having,  as  yet,  been  delivered  to,  or  prepared  for,  tlie 
defendant  Wadsworth.  The  referee  having  reported  in  favor 
of  the  plaintiff, 

Foster,  for  the  defendant,  now  moved  to  set  aside  the  re- 
port. 

M.  T,  Reynolds,  contra. 

By  the  Court,  Cowen,  J.  The  words  of  the  bond  made 
it  a  condition,  that  the  award  should  be  ready  for  delivery  on 
or  before  the  first  of  June,  to  Wadsworth,  as  well  as  Buck. 
It  was  ready  for  delivery  to  the  latter,  but  not  to  the  former. 
The  arbitrators  did  not  even  suppose  an  award  was  necessary 
for  Wadsworth,  and  they  accordingly  never  signed  a  counter- 
part. Even  if  Goff  had  the  power,  he  did  nothing  which  can 
be  construed  into  a  waiver  of  the  right  to  insist  on  the  delivery 
of  an  award  to  his  principal.  The  only  method  by  which  an 
award  made  under  the  condition  of  a  bond,  such  as  this,  can 
be  rendered  binding,  is  by  the  arbitrators  executing  ona  de- 
livering two  parts,  unless  the  party  shall  expressly  discharge 
them  of  that  necessity ;  as,  by  telling  them  they  need  make 
no  counterpart,  for  he  will  not  receive  it;  or,  as  in  Seir 
lick  V.  Addamsj  (15  John.  R.  197,)  accepting  swoin  copies^ 
in  lieu  of  the  original,  without  objection.(a)  In  short,  nettl- 
ing like  a  waiver  exists  in   this  case ;   and  without  that,  it 


(fl)  See  Perkins  v.  Wing,  (10  John.  R.  143.^ 
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is  pjitircly  settled  that  the  award  is  a  nullity,  for  wont  of  its  b^ 
ing  ready  within  the  terms  of  the  condition.  {Pratt  v.  Hacketii 
6  John.  R.  14.) 

Motion  granted.(i) 

(A)  As  to  the  effect  upon  the  award,  3f  an  omission  on  the  part  of  arbitrators  to 
eoniplj  with  the  ita  quod  clause,  or  other  condition  in  the  submission,  as  it  rtl-dtes  tn 
tht  Bubjtci  matter  submitted,  the  iUiu  of  making  the  award,  the  form  thereof,  and 
other  partieulars,  see  Cotoen  ^  Hilts  Notes  to  1  PhiL  Ev,  p,  1027,  e/  «eg.  and  the 
cases  there  cited. 


Foster,  assignee  of  Artcher,  sheriff,  <kc.  vs.  Rainsford,  im- 
pleaded with  Slingerland. 

Where  the  surety  in  a  bond  to  the  sheriflT  for  the  appearance  of  8.  ofi  a  eapuu  ad 
reop^  pleaded  comperuit  ad  diem ;  a  replication  that  S.  was  an  ir^fant,  and  did 
not  appear  by  guardian t  was  held  bad. 

Demurrer  to  replication.  The  action  was  in  debt  by  Foster, 
ds  assignee  of  the  sheriff,  on  a  bond  executed  to  the  sheriff  by 
Slingerland  prmcipal,  and  Rainsford  his  surety,  on  the  arrest  of 
the  former  in  virtue  of  capias  ad  respondendum,  conditioned 
that  Sliniyerland  should  appear  by  putting  in  special  bail.  The 
declaration  was  in  the  usual  form.  Plea,  by  Rainsford,  that 
Slingerland  did  so  appear.  Replication,  that  Slingerland  was 
an  infant,  and  did  not  appear  by  guardian.  To  this  Rainsford 
demurred,  and  the  plaintiff  joined  in  demurrer, 

H.  G,  Wlieaton,  lor  defendant  Rainsford. 

X  Percy,  for  plaintiff. 

Bi/  the  Court,  Cowen,  J.  The  replication  is  bad.  The 
condition  of  the  bond  was,  that  Slingerland  should  appear 
by  putting  in  special  bail,  d&c.  and  the  plea  is,  that  he  did 
10  appear.  This  is  a  literal  compliance  with  the  condition. 
It  is  no  answer  to  say  that  he  was  tin  infant  and  did  not 
appear   b^  guardiim.     The  condition   of   the    bond    has  n« 
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relation  to  the  kind  of  agent  by  which  Slingerland  was  to  ap- 
pear. The  object  was  shnply  to  secure  the  pajrnient  of  th« 
judgment  to  be  recovered,  so  far  as  special  bail  may  operate  ai 
a  security.  Surely  the  plaintiff  would  not  have  been  contenl 
with  his  appearing  by  guardian.  That  would  not  have  an 
swei:ed  the  bond ;  nor  is  there  any  need  of  a  bond  to  compel 
such  an  appearance.  Another  remedy  is  given  by  the  statute, 
\7hich  the  plaintiff  might  have  resorted  to.  (2  R,  S.  364, 2d  ed, 
§  10,  II,  12.)  The  court  has  always  had  rules  by  which  they 
would  protect  the  plaintiff  against  the  consequences  of  an  in- 
fant appearing  by  attorney  ;  but  a  bail  bond  has  never  been  un- 
derstood to  respect  that.  It  has  always  been  used  merely  to  com- 
I>cl  the  putting  in  of  special  bail. 

Judgment  for  defendant. 


Butler  t^^.  Palmfr. 

The  right  of  a  judgment  creditor  to  redeem  from  a  mortgage  sale,  acquired  bj  thi 
act  of  April  ISM,  1838,  (Se$8.  L.  1838,  p.  261.)  became  extinct  on  the  Ist  ofNoi 
▼ember  following. 

Notwithstanding  the  act  of  May  12th,  1837,  (Se99.  L.  1837,  /.  455,)  gave  the  ai- 
Bigneo  of  a  mortgagor  the  right  of  redeeming  at  any  time  within  a  year  from  • 
sale  under  the  mortgage ;  yet  that  right,  though  acquired  before  the  act  of  April 
18th,  1838,  became  extinct  by  operation  thereof  from  and  after  the  Ist  of  NoTem> 
her  following,  whether  the  year  had  then  expired  or  not 

A  statute,  though  operating  to  lessen  the  time  allowed  for  the  exercise  of  a  prerioas- 
ly  existing  right,  (e.  g.  a  right  to  redeem,)  is  not  therefore  unconstitutional. 

Whether  the  ad  of  April  18M,  1838,  would  have  been  constitutional,  had  It  at- 
tempted to  take  away  existing  rights  of  redemption  absolutely,  quete, 

Semble,  that  the  power  of  the  legislature  to  interfere  with  vested  rights  is  unl!mite4, 
save  by  the  restrictions  contained  in  the  federal  and  state  constitutions. 

fVnerc  a  statute  repeals  a  former  one  which  imposed  a  penalty,  the  ngfat  to  the  pen- 
alty becomes  extinguished,  even  though  a  prosecution  for  it  has  been  pnmtAj 
commenced.  And  if  the  repeal  takes  place  after  conTiotaon,  the  jadgmeot  ii 
thereby  arrested.     Semble. 

The  repeal  of  a  statute  conferring  jurisdiction,  takes  away  all  riglit  of  proeeediof^ 
under  the  repealed  statute,  even  in  regard  to  suita  pending  at  the  time  of  iht 
repeal 
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luoiMnte  rights  generally,  derived  under  a  statute,  are  lost  by  its  rejiea),  unleu 

Ba\'ed  by  express  words  in  the  repealing  statute. 
Otherwise,  in  respect  to  such  civil  rights  as  have  been  perfocted  far  enough  to  stand 

independent  of  the  statute ;  or,  in  other  words,  such  as  have  ceased  to  be  execu^ 

tonft  and  have  become  executed. 
PonUve  enactments  are  not  to  be  construed  as  interfering  with  previously  existing 

contracts,  rights  of  action,  or  suits,  unless  the  intent  thus  to  interfere  be  expressed 

m  the  enactment. 

Ejectment,  tried  at  the  Otsego  circuit,  on  the  10th  of  Sep- 
tember, 1839,  before  Gridley,  C.  Judge. 

The  premises  in  dispute  formerly  belonged  to  one  Belong. 
The  plaintiff  made  title  under  proceedings  in  chancery  in  his 
fav^or,  against  Delong,  to  foreclose  a  mortgage  on  the  premises, 
which  Delong  had  executed  January  1st,  1830,  and  which  had 
been  assigned  to  the  plaintitf.  The  decree  was  made  on  the 
first  Monday  of  September,  1837 ;  and  the  plaintiff  having  be- 
come the  purchaser  at  the  master's  sale,  for  $825,  obtained 
his  deed,  dated  December  11th,  1837.  Delong  was  in  posses- 
sion at  the  time  of  the  sale,  and  the  master,  when  he  sold, 
proclaimed  that  they  would  be  subject  to  redemption ;  the  mas- 
ter's deed,  moreover,  expressly  stated,  that  the  premises  were 
"  subject  to  be  redeemed  under  the  act  of  May  12th,  1837 ;  and 
that  the  time  of  redemption  would  expire  on  the  10th  of  Dec. 
1838."  The  defendant  was  in  possession  when  the  present  suit 
was  commenced. 

On  the  part  of  the  defendant,  it  was  shown,  that  on  the  25th 
of  January,  1831,  one  Starbuck  recovered  a  judgment  in  this 
court  against  Delong;  and  that  by  virtue  of  aji,fa.  regularly 
issued  the  premises  in  question  were  sold,  October  25th,  1836, 
to  E.  Corning.  Corning  obtained  the  sheriff's  deed  February 
2fl,  1838,  and  then,  by  deed  dated  June  5th,  1838,  conveyed  to 
E.  B,  Morehouse,  who,  on  the  6th  of  March,  1839,  conveyed  to 
the  defendant.  In  the  meantime,  viz.  on  the^  8th  of  December, 
1838,  Morehouse  had  paid  to  the  master  who  made  the  sale  un- 
d^r  which  the  plaintiff  claimed  the  premises,  the  amount  for 
which  the  plaintiff  had  bid  them  in,  with  ten  per  cent,  interest 
thereon  (lom  the  time  of  sale,  intending  to  redeem  pursuant  tc  the 
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Statute  of  12thL  of  May,  1837.    The  master,  on  the  same  day. 

fDecembor  8th,)  gave  Morehouse  a  certificate  of  redemption. 
Morehouse  then  held  what  title  he  took  under  the  deed  from 
Corning;  and  was  also  assignee  of  a  judgment,  recovered  in 
the  Otsego  common  pleas  agziiust  Belong,  in  favor  of  one  Caryl, 
for  $67,49,  docketed  February  22d,  1832.  This  had  been  as- 
signed (September  8th,  1836)  to  one  Potter,  and  by  him  was 
assigned  to  Morehouse,  on  the  7th  December,  1838.  The  prop 
er  papers  to  verify  Morehouse's  right  to  redeem  were  produced 
to  the  master  at  the  time. 

Delong  continued  in  possession  from  the  time  of  the  master's 
sale  till  March  8th,  1839,  when  he  surrendered  the  possession  to 
Morehouse,  under  a  warrant  issued  pursuant  to  the  statute  au< 
thorizing  summary  proceedings  to  obtain  possession  by  a  land- 
lord against  his  tenant. 

The  defendant's  counsel  insisted,  at  the  trial,  that  the  premi- 
ses had  been  duly  redeemed  under  the  act  of  May  12th,  1837, 
{Sess,  L,  455 ;)  therefore  the  master's  deed  was  at  an  end. 

The  plaintiff's  counsel  insisted,  that  the  redemption  having 
been  made  after  the  repeal  of  that  act  by  the  subsequent  act 
of  18th  April,  1838,  {Sess.  L.  261,)  the  attempt  to  redeem  was 
nugatory. 

The  circuit  judge  under  these  circumstances  decided  that, 
although  Morehouse,  when  he  came  to  redeem,  was  both  an 
assignee  of  Delong  and  a  judgment  creditor,  and  had  produced 
the  necessary  proof  to  the  master  of  his  right  in  these  seve- 
ral caiKicities,  yet  the  redemption  did  not  bar  the  plaintiff's  ac- 
tion. The  defendant  excepted ;  and  a  verdict  having  passed 
for  the  plaintiff,  the  defendant  now  moves  for  a  new  trial  on  a 
bill  of  exceptions* 

E.  B.  Morehouse,  for  the  defendant, 

X  A.  Spmcer,  for  the  plaintiff. 

7?y  the  Coffrt,  Cowen,  J.  It  is  not  denied  that  Mr.  Mou> 
house  acquired  a  right   to  redeem  under  the  statute  of  May 
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12lh,  1837,  {Session  Laws  of  that  year,  p.  455,)  nor  tliaf 
his  proceedings  to  redeem  w^re  in  all  respects  conformaljH 
to  the  statute.  This  gave  the  mortgagor,  or  his  assignee,  n 
right  to  redeem  at  any  time  within  one  year  from  the  time 
of  sale  under  the  mortgage,  or  under  any  decree  for  fore- 
closing the  mortgagor,  Mr.  Corning  took  his  deed  and  ac- 
quired a  right  to  redeem  in  February,  1838,  while  the  stat- 
ute stood  unlimited  in  its  duration ;  and  Mr.  Morehouse^ 
though  he  took  title  from  Mr.  Corning  after  the  act  of  April 
18th,  1838,  {Session  Laws  of  that  year,  p.  261,)  must  un- 
doubtedly be  regarded  as  standing  in  his  place  and  holding 
all  his  rights  under  the  first  statute.  While  Mr.  Corning  held 
the  right  of  redemption  under  that  statute,  the  act  of  April 
tSth,  1838,  was  passed.  This  act  (§  5)  extended  the  right  of 
redemption  under  the  former  act  to  judgment  creditors  and 
others  having  a  lien  on  the  premises  ;  thus  letting  in  the  right 
under  the  Caryl  judgment  of  1832,  also  acquired  by  Mr.  More- 
house a  few  days  before  he  came  to  redeem.  The  clause  let- 
ting- in  lien  holders  to  redeem  was  thus:  "The  words  *mort- 
gagor,  his  personal  representative  or  assigns,'  in  the  first  section 
of  the  act  hereby  amended,  specifying  who  may  redeem,  (kc. 
shall  be  held  to  include  each  and  every  person,  (fee.  that  havo 
or  shall  have  any  legal  lien,"  (fee.  This  was  entitled,  an  act 
to  amend  the  former,  and  limit  its  duration ;  and  the  9th 
aection  of  it  was  thus:  "The  act  entitled,  &c.  (act  of  May  12, 
1837,)  is  hereby  repealed;  such  repeal  to  take  efiect  after  the 
first  day  of  November  next,^^ 

It  is  difficult  to  see  how  Mr.  Morehouse  could  claim  anv 
right  to  redeem  as  a  judgment  creditor.  All  his  right  in 
tliis  respect  (which  I  admit  must  be  regarded  the  same  e.s 
Caryl's)  arose  under  the  act  of  April  18th,  1838,  and  not 
having  been  exercised,  fell  with  that  act  on  the  first  day  of 
November  in  the  same  year.  The  enactment  was — "you 
may  redeem  as  judgment  creditor,  if  you  will  do  so  by  that 
day."  This  he  did  not  attempt  till  Dec.  8th,  1838.  The 
very  statute  which  gave  the  right,  fixed  the  limitation ;  ai?d 
had  he  stood   upon  his  rights  as  a  judgment  creditor  only. 
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ihere  would  be  no  circumstances  in  the  case  calling  for  H 
«iruggie  to  save  hini  from  the  ordinary  effect  of  the  repeal* 
ing  clause.  The  general  rule  undoubtedly  is,  that  "  When 
an  act  of  parliament  is  repealed,  it  must  be  considend  the 
same  as  if  it  had  never  existed,  except  with  reference  to  such 
parts  as  are  saved  by  the  repealing  statute."  {Per  Lord  Ten-- 
ierden,  C  /.,  in  Sartees  v.  Ellison,  4  Mann,  ^*  RyL  686, 
588 ;  9  Barn.  ^  Cress,  750,  &  C.) 

But  Mr.  Morehouse  also  came  within  the  very  terms  of  the 
first  statute,  and  sought  to  redeem  two  days  before  the  period 
limited  by  that  act  and  the  terms  of  the  master's  certificate  had 
expired.  He  therefore  insists,  that  Mr.  Coming's  right  to  re- 
deem having  become  perfect  under  the  first  act,  and  before  the 
repealing  act  passed,  could  not  be,  or  at  least  was  not  intended 
to  be  divested  by  the  latter. 

In  the  first  place,  it  is  insisted  that  the  legislature  had  no 
ftonstitutional  power  to  interfere  with  Mr.  Coming's  right ;  that 
he  having  purchased,  and  afterwards  allowed  the  now  plain- 
utf  to  bid  in  the  premises  at  the  master's  sale,  under  a  prior 
mortgage,  upon  the  statute  which  gave  him  a  full  year  to  re- 
deem after  the  sale,  an  obligation  arose  to  allow  the  whole 
lime ;  which  obligation  could  not  be  impaired  by  state  legisla- 
tion. Had  the  repealing  statute,  in  terms,  taken  away  the 
remedy  by  redemption,  against  his  debtor's  property,  the  objec- 
tion might  be  well  founded.  But  it  did  not.  It  still  left  him 
from  the  11th  of  December,  1837,  to  the  1st  of  the  next  Novem- 
ber. This  right  of  redemption  was  a  matter  of  remedy ;  and 
admitting  .the  re])ealing  clause  to  operate  against  him,  it  would, 
therefore,  seem  to  come  clearly  within  those  cases  which  de- 
clare statutes  of  limitation  to  be  without  the  meanincr  of  the 
constitution.  (3  Stori/s  Com,  on  Const,  U,  S,  251,  ami  the 
cases  there  cited,)  The  statute  was  no  more  in  effect  than 
savmg,  "  Unless  you  redeem  within  the  shorter  time  prescribed, 
you  shall  have  no  action  for  a  recovery  of  the  land,  nor 
Btiatl  your  defence  against  an  action  be  allowed,  prorided 
jou  get  possession."  Were  the  question  res  nova,  we  mighl 
feel  great  difficulty  in  distingaishing  between  the  obligatioii 
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of  a  contract  and  a  remedy  given  by  the  law  to  enforce  it.  Tt 
is  difficult,  under  the  notion  that  obligation  and  remedy  are  es- 
sential to  each  other,  to  see  how  the  latter  can  be  impaircfl 
without  producing  the  same  consequence  to  the  former.  Yet, 
the  authorities  are  abundant,  both  in  the  United  States  coT*fts 
and  our  own,  that  a  statute  impairing  the  remedy  is  constitu- 
tional,  especially  when  it  operates  merely  by  way  of  limitatiom 
in  point  of  time.  {Jackson,  ex  dem.  Lepper,  v.  Crristooldy  5 
John,  R,  139,  142.)  At  any  rate,  the  argument,  on  constitu- 
tional ground,  is  no  stronger  against  the  last  statute,  than  it  is 
against  the  first.  If  allowed,  therefore,  it  would  operate  as  a 
two  edged  sword.  Taken  either  way,  it  cuts  down  the  rights 
of  the  defendant. 

The  next  question  is,  whether,  independently  of  the  consti- 
tution, there  be  any  rule  of  legislative  power,  or  any  rule  of 
construction,  by  which  we  are  bound  to  say  that  the  right  of 
Mr.  Morehouse  is  withdrawn  from  the  effect  of  the  repeal- 
ing clause;  indeed,  whether  we  can  say  so,  consistently 
either  with  authority  or  principle.  Strong  expressions  may 
be  found  in  the  books  against  legislative  interference  with 
vested  rights ;  but  it  is  not  conceivable,  that  after  allowing  the 
few  restrictions  to  be  found  in  the  federal  and  state  constitu- 
tions, any  farther  bounds  can  be  set  to  legislative  power  by 
written  prescription.  {Vide  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420.)  (a)  Every  right  resting  in  perfect  ob- 
ligation is  vested ;  and  such  a  right  being  conferred  by  stat- 
ute, renders  it  no  more  sacred  than  if  it  were  sanctioned  merely 
by  the  law  of  nature,  or  the  common  law.  A  state  statute 
granting  a  gratuitous  pension,  was  repealed  before  any  pay- 
ment had  been  made  under  it.  And  a  very  learned  court 
agreed  unanimously  that,  if  the  grant  did  not  amount  to  a  con- 
tract, the  pension  was  gone.  A  majority  holding  that  it  did 
not,  rendered  a  judgment  in  favor  of  the  statte,  in  an  act  on  by 


(a)  See  the  obserTationa  of  Veiplanek,  Mnstor,  in  Cochran  t.  Van  5tft2ay,(29 
HVii4ien,365,S8i,«f«e7.) 
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the  pensioner  for  its  recovery.  {Dale  v.  TTie  Governor^  8 
tstewarVs  Ala,  Rep.  387.)  Such' a  repeal  certainly  strikes  om 
ns  highly  impolitic.  But  independently  of  constitutional  re- 
strainl,  wo  approved  writer  can,  I  apprehend,  be  found  either 
on  our  own,  or  the  civil  law.  or  the  law  of  nature,  who  has 
denied  the  abstract  power  to  repeal.  Indeed,  this  power  in 
our  own  legislature  was  expressly  asserted  and  acted  upon,  iu 
The  People  v.  Livingston,  (6  Wendell^  526,  630 ;)  and  that, 
too,  in  respect  to  an  inchoate  right  of  redemption.  The  ques- 
tion is  thus  reduced  to  one  of  mere  construction  on  the  repeal- 
ing clause  befoi'e  us. 

The  effect  of  such  a  clause  on  a  previous  statute  which  im- 
poses a  penalty,  or  confers  jurisdiction  upon  a  court,  even  in 
civil  cases,  is  not  denied.     In  the  first  case,  the  penalty  is 
gone,  though  the  repeal  take  place  while  the  prosecution  for 
it  is  pending.    ( Yeaton  v.    Tlte   United  States,  6   Cranch, 
281.     The  Sclioofier  Rachel  v.   The  Same,  6  id.  329.     Tfie 
United  States  v.  Pnssmore,  4  DalL  372.     Commofiwealth  v. 
Duane,   1   Bin,   601.     Abbott  v.    Commonwealth,  8  Waits^ 
617.     Rex  V.  M'Kcfizie,  Russ.  tj*  Ry.  Cr.  Cas,  429.    In 
the  latter,  though  the  party  may  have  instituted  his  suit,  and 
it  1x5  pending  at  the  time  of  repeal,  the  jurisdiction  is  gone, 
and  with  it  all  his  right.    {Miller's  case,  1  Black,  Rep.  451. 
Stoever  v.   Immell,    1    Watts,  258.      Road  in  Hatfield,  4 
Yeates,  392.)      The    repeal   of  a  law   imposing  a   penalty 
though  it  take  place  after  conviction,  arrests  the  judgment. 
[Commonwealth  v.  Lhiane,  1  Bin.  601,  608.)    And  in  Miller'j 
case,  the  repeal  was  held  to  work  the  same  consequence  against 
a  civil  right.     A  more  full  history  of  that  case  is  given  in 
3  Burr.  1456,  where  it  is  reported  as  Rex  v.  The  Justices, 
(Sf*i\  of  London.    Under  the  act,  1  Geo.  3,  cA.  17,  k  46,  called 
the  compulsory  clause,  Miller,  an  imprisoned  insolvent,  had 
hoen  compelled  to  assign  his  property,  and  was  entitled  to 
be  discharged  by  an   order  of  the  court  of  quarter  sessions, 
as  early  as  the  26th   September,  1761.    But  the  2    Geo.  3, 
cA.  2,  had  already  passed,  repealing  the  compulsory  claaso^ 
fSufih  repea.   to  take  place  from  and  after  the  19tli  of  N» 
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?ember  of  that  year.  The  insolvent  urged  his  discharge ;  but 
the  sessions  adjourned  from  time  lo  time  till  after  the  19th,  and 
then  refused  to  grant  it,  on  the  ground  that  the  repealing  act 
had  taken  place.  On  motion  for  a  mandamus,  Lord  Mans- 
field, Ch.  3.  delivered  the  opinion  of  the  court,  "  that  no  ju- 
risdiction now  remained  in  the  sessions."  He  recited  tlie  ie« 
pealing  clause,  which  to  be  sure  was  very  strong,  "that  Com 
and  after,  (kc.  the  same  is  hereby  repealed  to  all  intents  avd 
purposes  whatsoeverJ^  But  this,  according  to  what  was  held 
in  tiiurtees  v.  Ellison^  and  other  cases  on  the  repealing  CiJiusc 
in  b  iJeo,  4,  ch.  16,  was  no  more  tlian  a  simple  repeal.  The 
first  section  of  the  6  Geo.  4,  simply  repealed  all  the  previ- 
ous statutes  of  bankruptcy ;  but  by  the  last  section,  the  stat- 
ute was  not  to  take  effect  till  the  1st  September,  1825. 
And  there  beinsr  no  savins:  clause  as  to  the  acts  of  bank- 
niptcy  committed,  or  any  inchoate  proceedings  under  the  for- 
mer acts,  it  was  held,  that  the  court  had  no  power  to  imply 
ft  saving,  although  it  was  plain,  that  by  a  mere  inadvertence 
n  legislation,  the  kingdom  was  left  for  a  time  entirely  des- 
itute  (»i  Its  bankrupt  law.  The  court  were  pressed  for  a 
i instruction  which  might  avert  so  great  a  general  evil.  But 
Lord  Tenterden  said:  "We  are  not  at  liberty  to  break  in 
upta:  the  yeneral  rule ;"  though  he  admitted  it  was  very  uu- 
fortuiiatc  that  an  act  of  so  much  importance  should  have 
been  f»\.nied  with  so  litttle  care.  In  a  previous  case.  Best, 
Ch.  J.  said,  that  on  the  1st  September,  all  the  former  acts 
were  entirtl/  got  rid  of.  {Maggs  v.  Huntj  12  Moore,  357, 
369 ;  4  Bing.  212,  S.  C.)  In  a  subsequent  case,  a  struggle 
was  made  to  \3Ye  a  deposition,  as  evidence,  which  had  been 
taken  to  support  \  commission  of  bankniptcy,  under  the  for- 
mer statute,  (5  (Jeo.  2,  ch.  30,  §  41,)  but  which  deposition 
did  not  happen  to  have  been  enrolled,  as  that  section  re- 
quired, in  order  to  ^jake  it  admissible.  It  was,  in  all  other 
respect^,  completed  under  the  former  statute ;  but  the  par* 
ty  inadvertently  omittev-.  the  act  of  enrolment,  till  after  thb 
^pealing  clause  took  effect.  And  the  court  held,  that  no 
right   remained   even    to   enrol,  although    the   repealing  act 
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provided  the  like  power  of  enrolment  in  proceedings  iindoi 
ilael£  In  short,  after  much  consideration,  the  court  declarea 
that  the  clause  operated  a  simple  repeal ;  and  Lord  Ch.  J. 
Tindal  laid  down  the  rule  applicable  to  such  a  case.  He 
said :  "  I  take  the  effect  of  a  repealing  statute  to  be,  to  ob- 
literate it  [the  statute  repealed]  as  completely  from  the  nv 
cords  of  the  parliament,  as  if  it  had  never  passed,  and  that  it 
must  be  considered  as  a  law  that  never  existed,  except  for  the 
purpose  of  those  actions  or  suits  which  were  commenced, 
prosecuted  and  concluded,  whilst  it  was  an  existing  law." 
{Key  V.  Goodwin,  4  Moore  fy  Payne,  341,  351.)  It  will 
be  perceived,  that  the  rule  laid  down  in  this  and  several 
other  cases,  has  no  respect  whatever  to  the  circumstance 
that  the  repealed  statute  was  either  of  a  criminal  or  ju- 
risdictional character.  Nor  is  it  perceived  why,  in  case  of 
a  civil  right,  an  exception  is  not  just  as  practicable  in  fa- 
vor of  a  jurisdiction  given  to  enforce  the  right,  as  of  the 
right  itself. 

It  is  scarcely  necessary  to  observe,  that,  in  all  these  cases, 
from  that  of  Miller,  down  to  Key  v.  West,  there  were  strong- 
er arguments  either  of  individual  justice,  general  poHcy  or  con- 
struction, from  the  provisions  of  the  repealing  acts,  than  we 
can  find  in  the  case  before  us.  Here,  the  party  had  nearly  the 
whole  original  time  saved  to  him  by  the  repealing  statute ;  and 
the  perfecting  of  his  right  depended  on  himself.  Li  a  majority 
of  the  cases  cited,  it  was  not  so.  The  English  enactments  con- 
cerning bankruptcy  were  continued,  with  some  modifications, 
by  the  act  which  contained  the  repealing  clause.  Here,  the 
ft  rmer  act  was  condemned  in  its  very  principle  by  a  general 
repeal.  It  had,  moreover,  existed  but  a  short  time,  and  very 
few  'ights  could  have  arisen  under  it,  compared  with  those 
which  were  cut  off  by  the  repeal  of  the  English  bank- 
rupt laws.  These  considerations  answer  the  argument  used 
at  the  bar,  that  the  legislature  could  not  have  intended  to 
abridge  th  ^  time  of  redemption,  conferred  by  the  act  of  1837 
wi  the  moitgagor  and  his  assigns,  by  the  repealing  clause  in 
lliat  of  183?  one  object  of  which  latter  was,  to  confer  tlie  8am« 
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right  on  creditors  of  the  mortgagor  having  a  lien.  On  au- 
thority, then,  at  least,  no  rights  arising  under  the  repealei 
statute  can  he  saved,  except  by  express  reservation  in  the 
repealing  statute,  or  where  those  rights  have  been  perfected, 
by  taking  every  step  which  depended  for  its  force  on  the 
former  act.  Dwarris  expresses  the  result  of  the  cases  in  this 
way:  "When  an  act  of  parliament  is  repealed,  it  must  be 
considered,  except  as  to  those  transactions  passed  and  closed. 
as  if  it  never  existed."  {Dwar.  on  Stat,  676.)  The  meaning 
of  the  exception  is  illustrated  by  an  older  case.  The  statute 
1  and  2  Phil.  4*  Mar,  allowed  devises  to  spiritual  corpora- 
tions, and  such  a  devise  was  made  and  took  effect.  The 
subsequent  repeal  of  the  statute,  by  I  Eliz.  c.  1,  was  held  not 
to  affect  the  right  of  the  devisee.  {Jenk,  Cent.  233,  case  6.) 
It  would  not  have  been  so,  however,  had  the  testator  lived 
till  the  I  Eliz.  had  been  passed.  In  People  v.  Livingston^ 
before  cited,  a  creditor  had,  in  August,  1829,  acquired  a  right 
to  redeem  in  a  certain  form  under  the  then  statute  of  execu- 
tions, which,  by  an  enactment  in  1828,  was  to  be  repealed 
from  and  after  the  31st  December,  1829.  The  repealing  stat- 
ute substituted  a  new  form  of  redemption.  And  Savage,  C.  J 
was  of  opinion,  that  an  attempt,  after  the  31st  December,  tc 
redeem  according  to  the  old  form,  was  nugatory.  The  right 
to  redeem  in  a  certain  form  being  inchoate,  and  not  expressly 
leseivbd  by  the  repealing  statute,  it  was  held  to  have  died 
with  the  old  law,  at  the  close  of  the  year  1829.  The  decision 
seems  to  have  been  in  exact  conformity  with  the  principle  of 
the  English  cases. 

A  number  of  cases  have  been  cited  by  the  counsel  for 
the  defendant,  and  some  very  strong  ones,  to  show  that 
any  enactment  of  the  legislature  annulling  contracts,  or 
creating  new  exce])tions  and  defences,  shall  be  so  construed 
ns  not  to  affect  contracts  or  rights  of  action  existing  at 
Uie  time  of  the  enactment.  ( Gillmore  v.  Shoot cr^s  Ex'r.  2 
Mod  310.  Dash  v.  Van  Kleeck  7  John.  R.  477.  CoucK 
q.  L  r  Jeffries,  4  Burr.  2460,  2.  Vid*  also  Church  ill  v, 
Crease^  2  Moore  4-  Payne,  415 ;  5  Bine,  177.  &.  C ;  and 
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^I'errinffton  \.  Har greaves^  3  Moore  ^  Paytie,  137,  113;   8 

Binff.  489,   S.    C)      Cases  are  also  cited,  to   show   that  a 
statute,  in   any  way  modifying   the  remedy  of  a  party   by 
action,  shall    never    be    so    construed    as    to    affect    actions 
brought   before   the  statute.      {Bedford  v.  Shilling,  4  Serg. 
4-   Rawle,   401.      Dvffteld   v.   Smith,   3   id.   590,   698,   9.^ 
One  case  was  cited,  that  a  statute   requiring  sheriffs   to  do* 
hver  over  all  executions  to  their  successors,  though  such  exe- 
cutions were  partly  executed,  should  not  touch  sheriffs  then  in 
office.     {Osborne  v.  Hvger,  1  Bay,  179.)     But  these  are  ail 
cashes  relating   to  positive  enactments.     None  of  them  arose 
on  a  repealing  clause ;    and  they  merely  recognize  the  welJ 
settled   rule,  as  laid  down  by  Best,  C.  J.  in  the  late  case  ot 
Terrlngton  v.  Hargreaves,   viz.    "  that  the  provisions  of  a 
statute  cannot  have  a  retrospective  or  ex  post  facto  operation. 
unless  declared  to  be  so  by  express  words,  or  positive  enact- 
ment;'   {Vid.  3  Moore  f^  Payne,  143.)     But,  both  in  thai 
case,  and  Churchill  v.  Crease,  an  express  provision  was  al 
lowed  to  have  such  an  operation.     ( Vid,  also  The  People  v. 
Herkimer  Common  Pleas,  4  Wend.  210.)     All  this  is  but 
following  out  the  ancient  rule  of  construction  cited  by  the  de- 
fondant's  counsel  from  Bracton,  and  Coke's  Institutes,  {Brae, 
lib.  iyfol.  228  ;  2  Inst.  292 ;)  a  rule  shown  to  be  still  more  an- 
r;ient,  by  the  counsel's  reference  to  tlie  writers  on  the  civil  law 
and  the  law  of  nature.    {Taylor*s  Elem.  Civ.  Law,  167,  8,  9. 
Puf  B.  1,  ch.  6,  §  6.)    The  strongest  illustration  in  the  books 
is,  perhaps,  to   be   found   in  Dash  v.  Van  Kleeck,  (7  John. 
/?.  477.) 

I  understand  the  rule  of  the  writers  on  the  Roman  law, 
perfectly  to  agree  with  that  acted  on  by  our  own  courts,  \n 
all  their  decisions,  ancient  and  modem.  These  writer? 
speak  of  rights  which  have  arisen  under  the  statute  not  be 
mg  atfected  by  the  repeal ;  but  the  context  shows  at  onco 
what  sort  of  rights  they  mean.  The  amount  of  the  whole 
romes  to  this :  that  a  repealing  clause  is  such  an  express 
enactment,  as  necessarily  divests  all  mchoate  rights  which 
».ave    arisen   under    the  statute  which  it  destroys.      The» 
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rights  are  but  an  incident  to  the  statute,  and  fall  wlt!i  h, 
unless  saved  by  express  words  in  the  repealing  clause.  W^i 
are  also  reminded  from  Bracton  and  the  Institutes,  that  nova 
constitutio  futuris  formam  iniponere  debctj  non  prateritis. 
{Bract,  lib.  4,  fol.  288.  2  Inst.  292.)  Pufendorf,  for  in- 
stance, says :  "  The  law  itself  may  be  disannulled  by  the  au- 
thor; but  the  right  acquired  by  virtue  of  that  law  whilst  in 
force  mxist  still  remain.^  He  adds :  "  Suppose  it  were  a  law 
that,  as  a  man  disposed  of  his  possessions  by  will,  so  the 
right  to  them  should  stand.  It  would  be  very  fair  in  the 
sovereign  to  retrench  this  liberty  of  testaments,  and  to  order 
that,  for  the  future,  all  these  inheritances  shall  pass  to  the 
heirs  at  law.  Yet  it  would  be  unreasonable  to  take  away 
from  persons  what  fell  to  them  by  will,  while  the  former  law 
was  in  use  and  vigor."  To  the  same  effect.  Dr.  Taylor^  (p. 
168,)  cites  the  Digest,  that  the  legislator  cannot  amend  th'' 
law  which  to  another  has  created  a  riffht,  adding  the  same 
instance  with  Pufendorf.  And  this  instance,  it  will  be  re- 
membered, is  the  same  as  that  reported  in  Jenkins,  viz.  a  devise 
imder  a  statute  afterwards  repealed.  Here  the  right  had  so 
passed  as  to  be  not  only  vested,  but  to  stand  entirely  inde- 
pendent of  the  statute.  I  know  that  rights  of  action,  and 
other  executory  rights  arising  under  a  statute,  are  said  to  be 
vested.  {Couch  v.  Jeffries,  4  Burr.  2462,  and  vid.  Beadleston 
V.  Spragiie,  6  John.  B.  101.)  They  are  s* ,  and  a  subse- 
qu^r.t  statute  ou^i^ht  not  to  repeal  them,  thousrh  it  may  do  so 
oy  express  words,  unless  they  amount  to  a  contrnct  within 
the  meaning  of  the  constitution.  But  that  being  out  of  the 
way,  and  the  statute  being  simply  repealed,  the  very  stock 
on  which  they  were  engrafted  is  cut  down,  and  tliere  in 
no  rule  of  construction  under  which  they  can  be  saved.  The 
very  terms  of  the  defendant's  proposition,  when  plainly 
Btated,  would  seem  to  show  that  he  could  have  had  no 
rigiit,  in  the  nature  of  things,  after  the  first  of  Novcmlci. 
His  right  to  redeem  depended  on  a  statute  which,  he  ad- 
mits,  had  no  existence  at  that  time.  The  general  distinction 
lies    between    those    rights   which   are   executed,   and  those 
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which  are  executory;  or,  as  it  would  have  been  expressed 
b/  the  civil  law  writers,  the  jtis  in  re  acquired  under  the  le- 
pCtiled  statute,  and  the  jus  ad  rem  so  acquired.  An  actual  re- 
dijmption  before  the  first  of  November,  would  have  presented 
an  instance  of  the  former ;  the  mere  right  to  redeem,  is  an  in- 
stance of  the  latter.  A  right  carried  into  judgment,  or  taking 
the  form  of  an  express  executory  contract  under  a  repealed 
statute,  might,  perhaps,  also  stand  on  the  same  ground  with  the 
devise  in  Jenkins  ;  and  so  of  other  rights  havirig  means  of  vi- 
tality independent  of  the  statute.  But  where  every  thing  de- 
pends on  this,  it  seems  to  be  equally  a  violation  of  principle  as 
of  authority  to  say,  that  any  one  of  its  provisions  can  be  enforc- 
ed or  executed  after  it  has  been  repealed  by  a  general  clause. 

On  the  whole,  we  are  of  opinion,  that  the  plaintiff's  title  bo- 
came  absolute  on  the  first  of  November,  1838.  The  verdict  is, 
therefore,  right 

New  trial  denied. 
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Where  a  sherifF  broke  an  outer  door  of  a  house  for  the  purpose  of  levjing  on  grxida 
of  the  occupant ;  held^  that  the  levy  being  illegal,  even  a  visitor  at  the  houao 
might  lawfully  resist  the  sheriff  *s  attempt  to  remove  the  goods,  using  no  more 
force  than  was  necessary  for  that  purpose. 

A  new  trial  will  not  be  granted  because  it  appears  by  the  bill  of  exceptions  that  the 
circuit  judge,  in  pronouncing  a  correct  decision^  gave  an  erroneoiu  reason  for  it. 

l^ough  the  outer  door  of  a  house  is  doted  merely  by  being  latched  in  the  ordina- 
ry way,  the  sherifF  has  no  right  to  enter  for  the  purpose  of  levying  by  virtus  of 
a  fi.  fa. 

Whttt  would  be  a  breaking  of  the  outer  door  io  burglaiy,  will  be  equally  a  breaking 
by  a  sheriff  who  enters  to  make  a  levy. 

If  the  outer  door  be  shut,  the  sheriff  has  no  right  to  enter,  though  the  owner  or 
occupant  be  absent ;  for  the  house,  under  such  circumstances,  is  equally  (  pns 
leotion  to  his  family  and  goods,  as  tf)  himself.  * 

AvA,  .fTm6/f,  the  protection  extends  to  the  person  and  property  of  a  gu^t  within 
tho  ho-isc,  unless  he  has  gone  there  to  avoid  the  process  held  by  the  sherifl^;  in 
wfiich  case,  the  latter,  after  demanding  leave  to  enter,  and  being  refused,  in«« 
open  the  outer  door. 
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Trespass,  assault  and  battery,  tried  at  the  Oneida  cir« 
r.uit  April  23d,  1840,  before  Gridley,  C.  Judge.  The 
plaintiff  was  sheriff  of  Oneida,  and  having  a  Ji.  fa.  against 
•Schuyler  Hubbard,  the  defendant's  brother,  went  to  Schuy- 
ler Hubbard's  iiouse  for  the  purpose  of  levying.  Schuyler 
Hubbard  was  in  the  door-yard,  and  forbade  the  sheriff's  coming 
on  the  premises.  The  outer  door  of  the  house  was  closed 
and  latched.  The  sheriff  entered  the  yard,  proceeded  to 
the  house,  opened  it,  (Schuyler  Hubbard  not  being  in  tlie 
house,)  and  went  in ;  and  being  about  to  fetch  away  a  clock 
he  had  seized  on  the  Ji.  fa.,  the  defendant,  who  was  there 
on  a  visit,  and  in  the  house,  seized  the  sheriff  as  he  was 
going  out  of  it  with  the  clock,  and  in  the  struggle  that  en- 
sued, the  sheriff  was  thrown  down,  but  no  more  force  was  used 
than  was  necessary  to  prevent  the  sheriff  from  taking  away 
the  clock. 

The  judge  nonsuited  the  plaintiff,  saying  that  the  sheriff  hav- 
ing entered  the  house  illegally,  had  no  right  to  levy ;  and  even 
if  he  had  levied  before,  he  had  no  right  to  enter ;  that  forbid- 
ding the  sheriff  to  enter  the  premises,  was  equivalent  to  for- 
bidding his  entry  into  the  house ;  that  there  was  no  proof  of 
excessive  force,  &c.  The  plaintiff  excepted,  and  now  moven 
tor  a  new  trial  on  a  bill  of  exceptions. 

C.  P.  Kirkland,  for  the  plaintiff. 

C.  Tracy,  for  the  defendant 

By  the  Court,  Cowen,  J.  No  doubt  a  prohibition  to 
enter  on  the  premises,  comprehended  the  house ;  but  none  was 
necessary.  The  outer  door  was  shut.  That  was  itself  a  pro- 
hibition. 

There  was  no  evidence  of  a  previous  levy.  The  remark 
of  the  judge,  therefore,  in  the  course  of  giving  his  opinion 
on  the  motion  for  a  nonsuit,  thai  even  a  previous  levy  on 
goods  in  the  house  would  not  entitle  the  sheriff  to  break 
tlie  outer  d'»or,  was  but  giving  a  wrong  reason  for  a  cor- 
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lect  decision.    The  true  reason  was,  that  he  had  made 

levy. 

There  was  nothing  to  submit  to  the  jury  on  the  question  oi 
excess. 

But  the  point  is  made,  that  merely  lifting  the  latch  and 
thus  opening  the  outer  door,  is  not  such  a  forcible  breaking 
as  the  law  forbids  to  a  sheriff  who  holds  civil  process ;  and 
that  the  act  must  come  up  to  a  positive  breaking,  or,  at  least, 
the  removal  of  some  extraordinary  fastening..  The  rule  is 
clearly  otherwise.  It  is  enough  that  the  outer  door  be  shut. 
Then,  merely  opening  it  is  a  breaking,  within  the  meaning 
of  the  law;  and  so  all  the  books  treat  the  matter.  What 
would  be  a  breaking  of  the  outer  door  in  burglary,  is  equally 
a  breaking  by  the  sheriff.  These  views  may  be  collected 
from  the  following  cases:  Penton  v.  Brown ^  (1  Keb.  698;) 
Seyman  v.  Grresham,  {Cro.  Eliz.  908;)  Biscop  v.  White, 
{id.  759 ;)  Ratcliffe  v.  Burton,  (3  Bos.  ^  Pull.  223;)  Lee  v. 
Gausell,  {Cowp.  1,  6;)  Haggerty  v.  WUber,  (16  /oAii.  288;) 
Buckenham  v.  Francis,  (11  Moore,  40.)  In  this  last  case,  a 
plea  that  the  defendant  peaceably  and  quietly  entered  the  plain- 
tiff's dwelling  house,  to  execute  a  fi.  fa.  against  his  goods, 
was  held  bad,  because  it  did  not  allege  that  the  outer  door 
was  open.  (Ftrf.  also  Bradby  on  LHstr.  136.)  Lifting  a 
latch  is,  in  law,  just  as  much  a  breaking,  as  the  forcing  of  a 
door  bolted  with  iron.  The  ordinary  fastening  is  enough. 
Even  sliding  down  a  window  fastened  with  pulleys,  is  such 
a  breaking  as  would  formerly  cost  a  burglar  his  life;  (2 
Russ.  on  Crimes,  5,  Am.  ed.  o/'1836;)  and  a  sheriff  entering 
a  house  in  that  way  to  execute  civil  process,  would  be  a 
trespasser. 

But  it  is  said,  Schuyler  Hubbard  was  not  within.  The 
outer  door  beins:  shut,  is  equally  a  protection,  whether 
the  owner  Dr  possessor  be  within  at  tlie  time  or  not.  li 
is  a  g'neral  and  unqualified  protection  against  an  ofliccr 
having  civil  process,  for  the  man,  his  family  and  goods. 
yLemayne^s  case,  5  Co.  Rep.  93,  5th  resolution.)  And 
this  includes  every  guest  who  is  at  the  iiouse,  and  also  hit 
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goods,  unless  he  has  flown  to  the  house,  or  carried  his  goods 
tlicre,  in  order  to  avoid  the  process.  In  the  latter  case,  the 
sheriff  may  break  the  door ;  but  not  even  then,  till  after  a 
demand  of  leave  to  enter,  and  a  refusal.  {Id.  Lee  v.  Gai*- 
$ell^  Cowp.  6.)  The  defendant  was  a  mere  guest ;  yet  he  was 
tliere  on  a  visit  to  his  brother's  house,  and  might  on  this 
ground,  even  without  his  brother's  request,  interpose  and  pre- 
vent the  sheriff  from  violating  the  house  in  any  way.    Pro  hoc 

vice,  it  was  his  own  house. 

» 

New  trial  denied.(a) 

(a)  See  The  Feople  v.  Hubbard,  (24  WendeU,  369.) 
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A  judgment  is  a  chose  in  aetUmt  within  tho  statute,  (2  R.  S.  274,  $  5,  Ud  ed.)  au- 

thorizinir  aisi  vnees,  in  certain  cases,  to  sue  in  their  own  names :  and  a  scire  facia§ 

quare  exeeutionem  nan,  is  a  tuitt  within  the  same  ttatate. 
Where  the  assi^eo  of  a  covenant  sued,  and  recovered  judgment  thereon  in  the 

name  of  the  assignor,  aAer  which  the  latter  died,  and  no  executors  or  adniiniitia* 

tnrs  were  appointed  upon  his  estate  ;  held,  that  the  assignee  might  sue  out  a  ecire 

faeiae,  &c.  in  his  own  name. 
Semhle,  that  the  scire  facias,  m  such  case,  should  show  the  residence  of  the  at- 

■ignor  at  the  time  of  his  death, 
l^e  ecire  jacias  reciting  the  assignment  as  under  the  asaignor*s  hand  and  seal, 

sufficiently  showed  that  it  was  made  upon  a  valuable  consideration,  without  the 

fact  being  otherwise  alleged. 
Though  the  covenant  was  t«i  the  assignor  and  another  Jointlj,  yet,  as  judgment 

upon  it  bad  been  reeovered  in  the  assignor's  name  alone,  the  defendant  was  held 

estopped  from  denying  the  assignor's  right  to  assign. 
Ill  icire  facias  by  an  assignee,  it  need  not  appear  that  the  defendant  had  notice  c^ 

t!ie  assignment 
A  scire  facias  in  the  usual  ibrmi  setting  out  that  execution  yet  remains  to  be  mads, 

b  sufficient,  without  showing  in  terms  that  the  judgment  is  unsatisfied.    If  sneh 

be  the  fact,  the  defendant  may  plead  it,  and  that  will  bar  the  suit. 
(Vhere  an  assignee  sues  out  a  scire  facias  in  his  own  name,  the  assignment  being  a 

material  and  traversable  fact,  must  be  tei  forth  with  circumstances  of  time  and 

(lace,  or  the  defendant  may  demur. 
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Demurrer  to  scire  facias.  The  writ  recited,  that  John 
Snyder  recovered  judgment  in  this  court  on  or  about  the  14tli 
of  May,  1826,  against  Walter  L.  Cochran,  for  $3634,27,  or 
thereabouts,  for  his  damages,  &c.  as  well  on  occasion  of  a 
breach  of  covenant,  &c.  made  by  the  said  Walter  to  the  said 
John,  as  for  his  costs,  &c.  That  some  time  in  the  summer 
of  1838,  in  the  town  of  Morristown,  in  the  county  of  St 
Lawrence,  the  said  John  died  intestate,  and  no  letters  of  ad- 
ministration have  since  been*  granted  of  or  upon  his  estate. 
That  said  John,  in  his  life-time,  for  a  valuable  consideration, 
under  his  proper  hand  and  seal,  duly  assigned  to  one  Henry 
Murphy  a  right  of  action  upon  a  covenant  of  warranty  in  a 
deed  bearing  date  September  13th,  1813,  executed  by  said 
Walter  and  Cornelia  his  wife  to  said  John  and  Elizabeth  his 
wife,  &c.  That,  in  pursuance  of  said  assignment,  said  Hen- 
ry, in  the  name  of  said  John,  on,  &c.  obtained  the  judgment 
aforesaid.  And  now,  in  behalf  of  said  Henry,  assignee  as 
aforesaid,  we  having  been  informed  that  although  judgment, 
&c.  yet  execution,  &c,  still  remains  to  be  made,  &c'.]  and 
we  being  willing,  &c.  do  command,  &c.  that  you  make  known 
to  the  said  Walter,  &c. 

The  defendant  demurred,  assigning  the  following  causes 
of  demurrer:  1.  That  it  is  not  alleged  where  said  John  re- 
sided at  the  time  of  his  death,  nor  to  what  surrogate  the 
granting  of  letters  belonged :  2.  That  the  covenant  of.  warran- 
ty, so  far  as  appears  by  the  scire  facias^  was  not  the  plain- 
tiff's property  by  virtue  of  the  assignment:  3.  That  neithei 
the  time  nor  date  of  the  assignment,  nor  notice  thereof  to  the 
defendant,  is  set  forth :  4.  It  is  not  alleged  that  the  judgment 
remains  unsatisfied :  5.  The  statute  does  not  entitle  the  plain- 
tiff to  execution  in  his  own  name,  it  not  extending  to  the  caas 
made  by  the  sci.  fa. 

The  plaintiff  joined  in  demurrer. 

M.  T.  Reynolds,  for  the  defendant. 
J.  A.  Spencer,  for  the  plaintiff 
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By  /^  .  Court,  Cowen,  J.  This  scire  facicis  is  foimded 
on  the  2  R.  &  274,  2d  ed.,  §  5,  which  enacts,  that  the  assignee, 
for  a  vaU^able  consideration,  of  any  bond,  note  or  other  chose 
in  action,  which  has  been  or  may  hereafter  be  assigned,  if  the 
assignor  be  dead  and  there  be  no  executors  or  administrators 
appointed  upon  his  estate,  or  if  they  have  no  interest,  ice.  or  re< 
fuse,  &c.  may  sue  and  recover  in  his  own  name,  &c. ;  and 
the  defendant,  until  due  notice  of  such  assignment,  <Scc.  may 
avail  h\  aself  of  any  defence  he  might  have  had  against  the  as- 
signor 

1.  If  .lecessary  to  set  forth  the  residence  of  Snyder  when  ho 
died,  as  it  may  have  been,  it  is  sufficiently  done. 

2.  The  assignment  is  shown  to  have  been  under  the  hand 
and  seal  of  the  assignor,  which  sufficiently  imports  a  valuable 
consideration. 

3.  The  defendant  cannot  now  object  that  Snyder  was  not 
the  sole  covenantee,  for  the  original  suit  and  judgment  were  in 
his  name  alone ;  and  though  the  covenant  ran  to  him  and  his 
wife,  yet  it  may  have  survived  to  him  by  the  death  of  his 
wife.  Whether  he  had  a  right  to  sue  in  his  own  name  or  not, 
however,  he  did  sue,  (or  rather,  the  now  plaintiff  for  him,)  and 
recovered  judgment  in  his  (Snyder's)  own  name ;  and  the 
defendant  is  estopped  to  deny  that  he  (Snyder)  was  solely  in- 
terested. It  would  be  no  defence  against  Snyder,  if  alive,  and 
suing  in  his  own  name ;  and  so  not  a  defence  at  the  suit  of  his 
assignee  under  the  statute.  It  must  be  taken,  that  Snyder  alone 
had  a  right  to  assign  the  covenant  to  the  plaintiff;  and  this,  it 
is  averred,  he  did  do  before  judgment.  The  present  plaintiff, 
therefore,  must  be  considered  as  the  equitable  assignee  of  the 
judgment,  as  he  was  before  of  the  covenant.  Thus,  he  is 
brought  within  the  word  cLSsi^nee,  used  in  the  statute. 

4.  It  was  not  necessary  to  aver  notice  of  the  assignment 
to  the  defendant.  This,  with  the  time  when  given,  would 
rather  come  by  way  of  replication,  to  oust  him  of  any  de- 
fence he  might  set  up  by  plea ;  or,  in  a  proper  case,  the 
notice,  <fec.  may  be  given  in  evidence  as  an  answer  to  any 
defence  which  may  be  interposed  under   the  general   issue. 
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Tlie  fact  of  notice  can  in  no  way  become  material  till  a  do- 
fence  is  interposed,  which,  if  it  arise  after  n'^tice,  will  not  be 
available. 

5.  The  assignee  of  Oijudgmeni  may  sue.  The  words,  chose 
in  action^  used  by  the  statute,  comprehend  a  judgment. 

6.  The  assignee  may  have  a  scire  facias.  The  statute  is, 
that  he  may  «/6,  without  mentioning  any  particular  suit.  A 
SLire  facias  is  a  suit  or  action,  ( TomL  Law  Did,  tit.  Scire 
Facias,  L  Id.  tit.  Suit.)  The  statute  means,  that  the  as- 
signee shall,  in  case  of  the  death  of  the  assignor,  6cc.  have  the 
same  remedy  in  his  own  name,  as  the  assignor,  if  alive,  might 
have.  The  case  does  not,  therefore,  as  was  supposed  on  the 
argument,  depend  on  the  particular  provisions  of  the  revised 
statutes  concerning  the  writ  of  scire  facias,  so  far  as  the  ques- 
tion of  the  party  plaintiff  is  concerned.  The  statute  under 
which  the  plaintiff  sues,  bruigs  over  or  extends  the  statute  of 
scire  facias  to  his  case. 

7.  Another  point  made  is,  that  the  sdre  facias  does  not  re- 
cite that  the  judgment  is  unsatisfied.  True ;  nor  need  it  do 
so.  This  is  a  scii'e  facias  quare  exeaitionem  non  ;  and  it  is 
enough  to  follow  the  established  precedents  in  such  case,  say- 
ing, as  it  does,  that  execution  yet  remains  to  he  made.  If  the 
judgment  be  paid,  the  defendant  may  plead  the  payment ;  and 
that  will  be  a  bar  to  the  suit. 

8.  I  believe  I  have  now  considered  every  objection  which  was 
taken  at  the  bar,  except  one  mentioned  in  the  third  specification 
of  causes  for  the  demurrer,  viz.  that  neither  the  time  nor  date  of 
the  assi&fnment  is  shown.  The  assignment  is  a  material  and 
traversable  fact ;  and  must  therefore,  according  to  the  well  set- 
tled rules  of  pleading,  be  set  forth  with  circumstances  of  time  and 
place,  if  these  be  called  for,  as  time  is  here,  by  special  demurrer. 

We  are  of  opinion,  that  none  of  the  defendant's  objections 
tire  well  taken  except  the  one  last  mentioned,  which  is  merely 
formal.  For  this  cause,  however,  there  must  be  judgment  foi 
the  defendant,  with  leave  to  amend. 

Ordered  accordingly. 
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Germond  and  another  vs.  The  People,  ex  rcl  Taylor  and 

others. 

The  right  of  a  court  of  special  sessions  to  take  from  the  complainant  a  bond  as  secu- 
rity for  costs,  pursuant  to  2  i2.  S*.  597)  ^  20,  2d  ed.  depends  upon  a  previous 
condition  ;  viz.  an  acquittal  by  legal  authority,  not  a  conventional  one. 

Where  a  bond  of  this  nature  was  taken  on  the  discharge  of  S.  accused  of  an  assault 
and  battery,  and  in  an  action  upon  it  the  defendants  pleaded,  that  S.  having  de- 
manded  of  the  special  sessions  a  trial  by  jury,  three  jurors  appeared,  who  alone 
heard  the  evidence  and  pronounced  S.  not  guilty,  whereupon  the  justices  certified, 
&c. ;  Heldt  that  a  replication  alleging  this  form  of  trial  to  have  been  adopted  by 
agreement  between  the  people's  counsel,  the  complainant  and  S.,  whereupon, 
&C.  was  bad,  as  not  showing  any  acquittal  by  the  court. 

Otherwise,  semble,  had  it  appeared  by  the  replication,  that  after  the  rendition  of  the 
pretended  verdict,  the  court  acted  on  it,  and  pronounced  an  acquittal ;  for  theui 
though  the  proceeding  might  have  been  erroneouo,  it  would  not  have  been  abso- 
lutely void. 

Tlie  rule  that  consent  will  not  confer  jurisdiction,  applies  as  well  to  consent  in 
creating  a  tribunal,  as  to  consent  in  submitting  a  matter  to  a  subsisting  tribunal 
which  the  law  has  excluded  from  its  cognizance. 

The  complainant  in  a  court  of  special  sessions  is  a  party,  as  it  respects  the  ques- 
tion of  costs. 

Semble,  that  the  defendant's  right  to  a  jury  trial  in  a  court  of  special  sessions,  may 
be  waived  by  agreement  at  any  time  before  judgment,  and  he  be  tried  by  the 
justices. 

Nothing  contained  in  a  bond  by  way  of  recital  will  estop  a  party  to  it  from  showing 
it  to  be  void,  as  having  been  taken  by  an  officer  colore  officii  and  without  authori« 
ty  of  law. 

On  error  fronj  ihe  Dutchess  common  pleas.  The  action 
below  was  debt,  by  the  people  against  Germond  and  Bow- 
man, for  $23,  the  penalty  of  a  bond  executed  by  them. 
The  bond,  as  declared  on,  recited,  that  at  a  court  of  special 
sessions  before  three  of  the  justices  of  the  peace  of  Dutchess 
county,  for  the  trial,  on  a  given  day,  of  one  Stevens,  upon 
the  complaint  of  Germond,  for  an  assault  and  battery,  Ste- 
Tciis  was  acquitted ;  and  that  the  said  court  did  certify 
in  their  minutes  that  the  complaint  was  wilful  and  mali- 
cious and  without  probable  cause.  The  bond  was  then  con- 
ditioned, that  if  Germond  should  pay  the  costs  that  had 
accrued  to   the  said   court  and   constable  in  the  proceeding*' 
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upon  tlie  complaint,  amounting  to  the  sum  of  $11,50,  in 
lliirty  days  after  the  said  trial,  then,  &c.  Breach,  non-pay- 
ment. 

The  defendants  in  the  court  below  pleaded,  that  Stevens 
demanded  a  trial  by  jury,  whereupon  the  justices  swore  three 
persons  and  no  more^  of  the  jury^  and  with  them  proceeded  to 
the  trial,  who  found  Stevens  not  guilty  ;  whereupon  the  jus- 
tices ordered  Germond  to  pay  the  costs  of  the  trials  viz. 
$1 1,50,  which  had  accrued  to  the  court  and  constable,  or  give 
satisfactory  security,  by  bond,  to  pay  the  same  within  thirty 
days ;  whereupon  Germond  and  Bowman  executed  the  said 
bond  ;  averring  that  it  was  therefore  void. 

Replication,  that  the  justices  issued  a  venire,  which  was  re- 
turned with  a  panel  of  twelve  persons'  names,  three  only  ap- 
pearing on  their  names  being  drawn.  That  thereupon  Ger- 
mond and  the  counsel  for  the  people  and  Stevens  agreed,  that 
the  three  should  be  the  only  jurors  to  try  the  complaint.  That 
they  were  accordingly  sworn,  sat  together,  heard  the  evideiice, 
and  rendered  a  verdict  to  the  said  court  so  convened,  &c.  thai 
the  said  Stevens  was  not  guilty ;  and  the  said  justices  did 
then  and  there  certify,  in  their  minutes,  &c. 

The  defendants  in  the  court  below  demurred  to  the  replica- 
tion, and  the  plaintiffs  joined  in  demurrer.  Judgment  having 
been  rendered  by  the  C.  P.  that  the  replication  was  sufficienl 
the  defendants  below  brought  error. 

M.  T,  Reynolds,  for  plaintiffs  in  error. 

W.  Eno,  contra. 

By  the  Courts  Cowen,  J.  The  pleadings  show  that  tliu 
Dond  was  based  on  the  alleged  acquittal  by  the  verdict  of 
three  men;  not  by  the  court.  If  this  defect  was  not  cureti 
by  consent,  must  clearly  the  whole  was  void,  and  may  be 
impeached  collaterally,  as  was  held  in  3  Keb,  362,  {Cas^ 
42,)  in  debt  for  an  amercement,  assessed  in  a  court  leet  by 
less  than  the  legnl   iiumber  of  jurors.    But  consent  will  not 
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give  jurisdiction;  and  the  rule  applies  as  well  to  consent 
\rhich  creates  a  tribunal,  as  to  that  which  submits  a  subject 
matter  to  a  subsisting  tribunal  which  is  an  utter  stran- 
ger to  it 

The  statute  provides,  that  whenever  a  defendant,  tried  either 
by  a  court  of  special  sessions  itself  or  by  a  jury  of  such  court, 
jhall  be  acquitted,  he  shall  be  immediately  discharged ;  and  if 
llie  special  sessions  sha'l  certify  as  the  declaration  below  stated 
that  they  did  in  this  instance,  a  bond  such  as  the  people  de- 
clared on  in  the  court  below,  may  be  taken.  (2  i?.  ^.  697, 
2d  ed.  §§  20,  21.)  The  defendant  may  demand  of  the  special 
sessions  a  jury  of  six;  wliich  it  would  doubtless  be  an  error  to 
refuse ;  but  if  he  do  not,  the  court  may  try  him  without.  The 
jury  are  to  be  sworn,  hear  the  evidence,  and  render  a  verdict 
{Id,  595,  6.) 

In  the  case  at  bar,  the  special  sessions  had  complete  jurisdic- 
tion in  regard  to  the  subject  matter,  and  the  person  both  of  the 
complainant  and  the  defendant ;  and  there  is  not  the  least  doubt 
that  the  jury,  being  allowed  by  law  to  the  defendant  for  his 
benefit,  he  may,  so  far  as  he  is  concerned,  waive  that  benefit  at 
any  stage  of  the  proceeding  before  judgment,  and  submit  to  a 
trial  by  the  court.  And  there  is  as  little  doubt  that  the  complain- 
ant may  accede  to  such  waiver ;  and  then,  an  acquittal  by  the 
magistrates  themselves  may  be  followed  by  a  certificate  to  charge 
him  with  costs,  pursuant  to  the  statute.  Here  the  jury  was 
waived  by  both  parties.  I  say  both  parties^  because  the  statute 
makes  the  complainant  a  party  to  the  question  of  costs.  And 
if,  upon  the  pleadings,  we  could  find  enough  to  warrant  us  in 
saying  that  the  court  acquitted  Stevens,  the  certificate,  and 
therefore  the  bond,  were  well  enough.  But  I  do  not  see  how 
that  can  be  said.  It  is  true  that  in  such  case,  six  persons 
and  no  less  being  known  to  the  law  as  a  jury,  and  the  par- 
ties going  on  with  less,  the  trial,  if  one  is  to  be  had,  neces- 
sarily devolved  upon  the  justices.  But  judicial  action  as  a 
spjcial  sessions  is  necessary.  They  must  acquit ;  and  the 
replication,  so  far  from  insisting  on  such  action,  admits,  in- 
deed avers,  that  what  is  called  an  acquittal^  was  by  the  mis- 
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called  verdict  of  a  miscalled  jury,  three  mep  sitting  and  uwniil- 
ing,  not  under  any  aufi.ority  conferred  by  law,  but  by  tlii 
parties ;  three  men  who  were  arbitrators  at  most,  and  whow. 
finding  was  not  adopted  as  the  voice  of  the  special  ses^ionc. 
Had  the  replication  added,  that  on  the  pretended  verdict  being 
p  onounced,  the  cotirt  thereupon  acted  on  it  as  a  verdict  and 
Dronnunced  an  acquitial,  I  admit  this  would  have  been  erroi 
raerely^,  and  not  questionable  in  a  collateral  way  ;  but  only  by 
certiorari,  if  questionable  at  all.  {Griffin  v.  Mitchell,  2  Cowen^ 
548.  Butler  v.  Potter,  17  Johns.  R.  145.  Relyea  v.  Ramr 
say,  2  Wendell,  602.  Horton  v.  Auchmoody,  7  id,  200.  Ger- 
man V.  Swartwout,  3  id.  282.)  The  objection  is,  not  that  the 
court  wanted  jurisdiction,  but  that  they  never  exercised  it. 
The  case  is  like  an  inferior  court  issuing  an  execution  without 
first  rendering  any  judgment.  The  right  to  demand  a  bond 
and  commit  the  complainant  for  default  of  giving  it,  depend ; 
upon  a  previous  conditicHi — an  acquittal  by  a  legal,  not  acor^ 
ventional  authority. 

It  is  insisted  that  the  defendants'  bond  reciting  an  acquittal, 
estops  them  to  deny  it.(o)  If  that  were  so,  the  estoppel  was  not 
replied,  nor  did  the  plaintiffs  demur.  On  the  contrary,  they 
admitted  that  there  was  no  acquittal,  unless  that  can  be  called 
so  which  is  pronounced  neither  by  court  nor  jury.  But  the 
case  is  not  one  of  which  an  estoppel  can  be  predicated.  It  might 
have  been  at  common  law,  especially  in  respect  to  the  surety; 
but  the  2  R.  S.  214,  2d  ed.  §  60,  declares,,  that  any  bond,  &c. 
taken  by  an  officer,  by  color,  itc.  in  any  other  case  or  manner 
than  such  as  are  provided  by  law,  shall  be  void. 

We  think  the  court  below  erred ;  and  the  judgment  should 
therefore  be  reversed. 

Judgment  reversixL 

(a)  In  regard  to  the  admissibility  and  effect  of  recltab  aa  evidence,  and  when  they 
operate  by  way  of  estoppel,  tee  Cowen  4r  HiW»  N$te§  to  \  Pbil,  Ev.pp*  16(1, 1^ 
1335  te  1338. 
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Hanforo  vs,  Artcher. 

A  jndge  may  lawfully  refase  to  modify  his  charge  to  the  jury,  where  the  modi* 
fication  requested  would  not  vary  the  legal  effect  of  tlie  charge,  but  only  its  pfwu^ 
tiohgy. 
Accordingly,  on  a  question  of  fraud  as  to  creditors  arising  under  2  R,  S.  70»  { 
5,  2d  ed.t  where  it  appeared  that  the  debtor  had  assigned  the  property  in  question 
ostensibly  in  tnist  for  creditors,  that  the  plaintiff  purchased  it  of  the  assignees,  and 
then  entrusted  it  to  the  debtor  to  sell,  but  the  property  had  never  been  removed 
from  where  the  debtor  kept  it  when  he  assigned :  Held,  that  after  the  judge  had 
read  the  statute  to  the  jury,  and  told  them,  the  quedtion  of  fraudulent  intent  was 
one  of  fact  for  their  decision,  he  was  not  bound,  on  the  request  of  counsel,  to 
charge  afterward,  that  if  they  believed  the  sale  was  made  in  good  faith,  and 
without  any  intent  to  defraud  creditors,  it  was  valid. 
^nd  the  judge  having  charged  the  jury  to  inquire,  whether  the  assignment  had 
been  accocnpanied  by  an  immediate  delivery,  and  followed  by  an  actual  and  con. 
tinued  change  of  possession ;  and  that  if  bo,  their  verdict  should  be  for  the  plain- 
tiff: Held,  he  was  not  bound,  though  requested,  to  charge  afterward,  that  if  the 
plaintiff  when  he  purchased,  actually  and  hona  fide  employed  the  debtor  as  his 
agent  to  sell,  ^.  it  would  not  render  the  sals  void;  for  this  was  included  in  the 
charge  given. 
Where  a  charge  is  requested  in  favor  of  a  given  proposition,  which  the  judge  can- 
not legally  sanction  without  connecting  other  matters  with  it,  he  may  overrule 
the  request  absolutely.     Accordingly,  he  having  been  called  on  in  this  case  to 
charge,  that  if  the  assignees  took  and  retained  possession  till  the  plaintiff  *s  pur" 
chmse,  his  employing  the  debtor  as  his  agent  did  not  render  the  sale  void: 
Hu.D,  that  as  the  correctness  of  the  proposition  depended  on  the  particulaf 
nature  and  object  of  the  employment,  the  decision  of  the  judge  overruling  it  was 
proper. 
One  of  the  assignees  in  this  case  was  called  as  a  witness  for  the  plaintiff,  who  put 
him  the  following  question :  '*  So  far  as  you  are  concerned)  was  there  any  ac- 
tnal  fraud  in  the  whole  transaction  ?'*  Held,  irrelevant,  as  being  an  inquiry  after 
the  secret  operations  of  the  witness*  mind,  which  could  not  affect  the  case  one  way 
or  the  otheT.     And  semble,  the  question  was  also  objectionable,  as  being  leading. 

RfiPLEviN,  tried  at  the  Albany  circuit,  October  9th,  1839, 
before  Ccshman,  C.  Judge.  The  plaintiff's  title  to  the 
goods  in  question  was  by  a  sale  to  him,  from  the  assig;n< 
ees  of  one  Norton.  The  latter  kept  a  boot  and  shoe  store, 
and,  before  the  assignment,  these  goods  constituted  a  part 
of  his  stock  in  trade.  He  made  an  assignment  of  them, 
in    trust   for    creditors,  and    soon    after,   the    assignees    sold 
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Uieiii  to  the  plaintiff  The  plaintiff  thereuprin  made  Norton  bia 
ngent  or  clerk,  and  the  latter  took  charge  of  the  goods  iu  that 
capacity  as  the  plaintiff  alleged,  to  sell,  &c.  The  goods  re> 
mained  at  the  store  wticre  they  were  at  the  time  Norton  assign* 
ed  them,  and  had  never  been  removed. 

The  defence  was,  that  though  Norton  continued  in  possess- 
ion ostensibly  as  clerk  or  agent,  the  whole  was  fraudulent  aa 
against  creditors ;  wherefore  the  defendant,  as  sheriff,  and  iu 
virtue  o[aJi,fa.  in  favor  of  the  Commercial  Bank  against  Nor- 
ton, took  them,  &c.  Evidence  was  given  tending  to  establish 
this  defence. 

The  plaintiff  gave  evidence  that  the  sale  to  him  was 
ui^on  an  adequate  consideration;  also,  evidence  tending  to 
show  that  after  the  assignment  and  before  the  sale  to 
the  plaintiff  the  assignees  had  the  exclusive  control  of  the 
goods. 

Botli  parties  gave  evidence  upon  the  question,  whether  Nor- 
ton's alleged  situation  as  clerk  or  agent  of  the  plaintiff  was  real, 
or  colorable  merely  and  part  of  a  scheme  to  enable  him  to  keep 
tlie  goods  or  their  avails  from  creditors. 

Among  other  witnesses  called  by  the  plaintiff  to  repel 
the  fraud,  was  Mr.  Russell,  one  of  the  assignees,  to  whom 
the  plaintiff's  counsel  put  this  question:  *'So  far  as  you 
are  concerned,  was  there  any  fraud  in  the  whole  transac- 
tion?" To  this  the  defendant's  counsel  objected,  and  the 
circuit  judge  sustained  the  objection;  whereupon  the  plain- 
tiff's counsel  excepted.  The  judge  charged,  that  the  ques- 
tion of  fraudulent  intent  was  a  question  of  fact  for  the 
jury,  reading  to  them  2  R.  S.  70,  i  5,  2d  ed.  That 
tlie  first  question  of  fact  was,  whether  the  assignment  had 
been  accompanied  by  an  immediate  delivery,  and  follow- 
ed by  an  actual  and  continued  change  of  possession.  If 
tlie  jury  found  it  had,  they  must  find  for  the  plaintiff;  if 
otherwise,  they  must  inquire  whether  there  was  any  good 
reason  shown,  which  they  could  approve,  for  non-delive- 
ry, and  the  want  of  an  actual  and  continued  change  of 
possession.    If  they  found  such  good  reason,  then  the  verdicf 
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most  1x3  for  the  plaintiflf.  If  there  was  no  delivery  and  con- 
tinued change  of  possession,  the  law  presumed  fraud.  But 
the  i)laintiflf  might  rebut  this  presumption,  by  showing  the 
assignment  was  made  in  good  faith,  and  without  any  intent 
lf>  defiaud  creditors.  It  was  for  the.  plaintiff  to  explain,  why 
there  was  no  change,  if  there  was  none;  and  if  he  had  done 
so,  the  jury  should. find  for  the  plaintiff;  otherwise  for  tho 
defendant. 

The  plamtiff's  counsel  excepted  to  the  charge  given,  and  re- 
quested the  judge  to  charge  as  follows:  1.  That  if  the  jury  be- 
lieved the  sale  was  made  in  good  faith,  and  without  any  intent 
to  defraud  Norton's  creditors,  it  was  valid  ;  2.  If  they  believed 
Ihe  assignees  took  and  retained  possession  till  the  sale  to  tho 
plaintiff,  the  plaintiff  employing  Norton  as  his  agent  or  clerk, 
did  not  render  the  sale  void ;  3.  That  if  they  foimd  that  the 
plaintiff,  when  he  purchased  the  goods,  actually  and  bona  fide 
employed  Norton  as  his  clerk  to  sell  the  same,  this  would  not 
render  the  sale  void.  The  judge  refused  to  alter  his  charge, 
and  to  such  refusal  the  plaintiff's  counsel  also  excepted.  The 
jury  found  a  verdict  for  the  defendant ;  and  the  plaintiff  now 
moves  for  a  new  trial,  on  a  bill  of  exceptions. 

M.  7!  Reynolds^  for  plaintiff. 

« 

J.  Van  Buren^  for  the  defendant 

By  the  C(mrt^  Cowen,  J.  The  judge  told  the  jury  that 
the  question  of  fraudulent  intent  was  a  question  of  fact  for 
them  ;  and  read  2  R.  S.  70,  §  5,  2d  ed.,  directing,  that  if  they 
found  the  assignment  had  been  accompanied  by  an  immediate 
delivery,  and  been  followed  by  actual  and  continued  change  of 
fiosscssion,  their  verdict  must  be  for  the  plaintiff;  but  if  the 
goods  continued  in  possession  of  Norton,  the  debtor,  they  must 
inquire  whether  any  good  reason  was  shown.  That  the  ex- 
planation lav  with  the  plaintiff,  and  if  such  good  reason  was 
shown,  they  should  find  for  the  plaintiff,  otherwise  for  tht 
defendant 


850       CASES  m  THE  SUPREME  COURT. 

Hanford  v.  Artcher. 

Leaving  the  question  of  fraud  to  the  jury,  and  reading  to 
them  the  fifth  section  of  the  statute,  was  fully  equivalent  to 
charging  iheni  in  the  language  of  tlie  first  instruction  as  prayed 
by  the  plaintiff's  counsel. 

The  second  pniyer  for  instructions  was  wrong.  Though  the 
assignees  took  possession  and  held  it  till  they  sold  to  the 
plaintifi*,  it  did  not  follow  that  his  employing  Norton  as  his 
Bgent  or  clerk,  would  not  avoid  the  sale,  without  connecting 
several  other  considerations  with  it,  especially  the  nature  and 
object  of  the  employment  It  might  have  been  with  tlie 
direct  and  avowed  object  of  defrauding  the  creditors,  or  some 
of  them. 

The  third  prayer  for  instructions  was,  that  if  the  plaintidf, 
when  he  purchcised,  actually  and  bona  fide  employed  Norton 
as  his  clerk  to  sell  the  goods,  it  would  not  render  the  sale 
void.  This  was  virtually  covered  by  the  charge  to  inquire 
wliether  there  had  been  an  actual  and  continued  change  of 
possession.  That  involved  the  question  whether  Norton  was 
employed  as  a  mere  clerk,  agent  or  servant  to  the  plaintiff, 
and  was  honestly  to  act  for  him  in  either  capacity,  or  wheth- 
er he  was  put  in  possession  as  the  ostensible  servant,  but 
real  owner,  to  take  the  profits  for  his  own  benefit,  and  keep 
them  from  the  creditors.  In  the  former  case,  there  would 
have  been  a  change  of  possession  in  one  sense,  for  Norton's 
possession  would  have  been  that  of  the  plaintiff;  in  the 
latter,  it  would  have  been  his  own  continuing  possession, 
and  might  have  avoided  the  assignment  and  sale.  The  judge 
might,  perhaps,  with  propriety  have  put  this  in  the  more 
specific  form  requested  ;  but  having  substantially  said  the  same 
thing  in  another  form,  he  was  not  bound  to  modify  his  charge. 
The  dispute  was  about  the  force  of  diiferent  words  importing 
the  same  thing. 

The  question  addressed  to  Russell,  was  clearly  inadmis* 
sible.  It  was  for  the  jury,  not  for  him,  to  say  whether  he 
intended  to  commit  a  fraud.  Of  this,  they  were  to  judge 
from  the  whole  transaction,  uninfluenced  by  what  might 
have  been  his  secret  intent.    His  conduct,  and  other  factf 
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U}  he  collected  from  him  and  other  witnesses,  were  the  tests  by 
which  the  jury  were  to  decide.  The  operations  of  the  witness' 
mind  could  not  ajffect  the  question  one  way  or  the  other.  If 
there  was  no  consideration  for  the  as^gnment  and  no  change 
of  possession  for  instance,  his  honesty  could  not  deprive  the 
creditor  of  a  right  to  take  the  goods  in  execution  ;  aiid,  on  the 
other  hand,  if  there  was  a  good  consideration,  and  an  immedi- 
ate delivery  and  continued  change  of  possession,  his  fraudulent 
intent  would  not  vitiate  the  assignment  or  sale.  The  conduct 
of  others  was  mainly  in  question.  The  witness  was  a  mere  as- 
signee, professing  to  have  taken  for  the  benefit  of  creditors. 
That  he  meant  no  fraud  might  well  be,  and  yet  the  real  actors 
have  intended  far  otherwise.  They  might  have  used  him  as 
an  innocent  instniment,  so  that,  after  his  answer  one  way  or 
another,  the  case  would  have  stood  precisely  where  it  did  be- 
fore. In  either  view,  the  question  was  irrelevant ;  and  I  sup- 
pose it  was  objected  to  and  overruled  for  that  reason,  though 
no  ground  was  mentioned.(a)^  If  pertinent,  however,  anothei 
objection  might  have  been,  that  it  was  a  leading  question,  ad- 
dressed by  the  plaintiff's  counsel  to  his  own  witness.  The  mo- 
tion for  a  new  trial  must  be  denied. 

New  trial  denied* 

(a)  See  per  Cowen,  J.  in  Sizer  ▼.  Miller,  (ante,  p.  227,  233,  234.) 
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An  uwtault,  w  an  attempt  with  force  or  violf  nee  to  do  a  corporal  injury  to  another ; 
and  DM  J  consist  of  any  act  tending  to  such  injury,  accompanied  with  circorostaocet 
denoting  an  intent,  coupled  with  a  present  ability,  to  use  violence  against  the  person. 

It  is  not  essential,  to  constitute  an  assault,  that  there  should  bo  a  direct  attempt  at 
violence. 

Wliere  the  prisoner  deooycti  a  female  nnder  ten  years  of  age  into  a  building  for  the 
porpose  of  ravishing  her,  and  was  there  detected  while  standing  within  a  few  foet 
(if  her  in  a  tfstatc  of  indecent  exposure ;  held^  that  though  there  was  no  evidence 
of  his  having  actually  touched  her,  he  was  properly  convicted  of  an  asgault  with 
t.ttent  to  eotnmit  a  rape. 

Thi  consent  of  a  female  of  that  age,  or  even  her  aiding  the  prisonerV  attempt,  10  B0 
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Error  from  the  Schenectady  general  sessions,  where  Hay« 
was  convicted  of  an  assault  with  intent  to  commit  a  rape  on 
Maria  Webb,  a  female  under  ten  years  of  age. 

He  enticed  her  into  th^  loft  of  a  building,  for  the  purpose  ol 
ravishing  her;  and  was  detected,  vhile  standing  within  five 
feet  of  her  in  a  state  of  indecent  exi)osure.  There  was  no  evi- 
dence that  he  touched  her  at  any  time.  The  presiding  judgo 
charged  the  jury  as  stated  hereafter  in  the  opinion  of  the  court 
The  prisoner's  counsel  excepted,  and,  after  judgment,  sued  out 
a  writ  of  error. 

M.  T.  Reynolds,  for  plaintiff  in  error. 

P.  Potter,  (district  attorney,)  for  the  people. 

J5y  the  Court,  Cowen,  J.  There  is  no  doubt  of  the  pri»- 
oner^s  intent ;  and  the  only  question  is,  whether  he  had  pro- 
ceeded in  it  so  far  as  to  warrant  the  court  in  submitting:  to  the 
jury  whether  he  was  guilty  of  an  assault.  The  charge  was, 
that  if  they  believed  the  prisoner  enticed  Maria  to  the  loft  for 
the  purpose  of  ravishing  her,  she  being  under  ten  years  of  age, 
the  offence  of  an  assault  with  intent  to  commit  a  rape  was  es- 
tablished. 

The  assent  of  such  an  infant  being  void  as  to  the  principal 
crime,  it  is  equally  so  in  respect  to  the  incipient  advances  of  the 
offender.  That  the  infant  consented  to,  or  even  aided  in  the 
prisoner's  attempt,  cannot,  therefore,  as  in  the  case  of  an  adult, 
be  alleged  in  his  favor,  any  more  than  if  he  had  consummated 
his  purpose.  The  case  submitted  to  the  jury,  was  that  of  a  man 
having  another  in  his  power,  and  within  reach,  threatening  and 
exerting  the  means  to  accomplish  meditated  violence  upon  her 
person.  This  is  clearly  an  assault  within  all  the  authorities. 
An  assault  is  defined  by  these,  to  be  an  attempt  with  force  or  vio- 
lence to  do  a  corporal  injury  to  another ;  and  may  consist  of  any 
act  tending  to  such  corporal  injury,  accompanied  with  such  cir- 
rumstances  as  denote  at  the  time  an  intention,  coupled  with  tli« 
present  ability,  of  using  actual  violence  against  the  person. 
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There  need  not  be  even  a  dijrect  attempt  at  violence ;  but  any 
indirect  preparation  towards  it,  under  the  circumstances  men- 
tioned, such  as  drawing  a  sword  or  bayonet,  or  even  laying 
one's  hand  upon  his  sword,  would  be  sufficient.  (1  Selw.  N.  P. 
27,  Am.  ed.  of  1839.  Bull  N.  P.  15.  3  Chit.  Cr.  Law,  821, 
note  {H.)  Am.  ed.  o/1836.)  < 

The  court  below  were  clearly  right,  and  the  judgement  should 

be  affirmed. 

Judgment  affirmed 


Ingraham  vs.  Hammond  &  Mead. 

In  replevin,  a  plea  of  property  in  a  third  person  is  good,  and  entitles  the  defendant 
to  have  return  thereof,  without  connecting  himself  with  the  right  of  such  person,  or 
making  avowry. 

Demurrer  to  pleas.  The  declaration  was  in  replevin,  foi 
takivg  a  yoke  of  oxen.  Hammond  pleaded  property  in  Mead, 
his  co-defendant ;  and  Mead  the  like  plea,  of  property  in  Ham- 
mond. Each  then  pleaded  various  pleas  of  property  in  other 
persons,  strangers  to  the  suit.  The  pleas  did  not  connect  the 
defendants,  or  either  of  them,  with  the  title  set  out,  and  each  plea 
prayed  a  return  of  the  property.  The  plaintiff  demurred  to  all 
the  pleas ;  and  the  defendants  respectively  joined  in  demurrer. 

H.  M.  Romeyn,  for  plaintiff. 

A.  J.  Parker,  for  defendants. 

Bff  the  Courij  Cowen,  J.  It  has  been  long  settled,  and 
never  questioned,  that  in  replevin,  tlie  plea  of  p-operty  in 
a  third  person  is  good,  and  entitles  the  defendant  to  have 
return  thereof,  without  his  connecting  himself  with  the 
right  of  such  person,  or  making  avowry.  (27  Henry  8, 
21,  pi.  11.  Bulcher  v.  Porter,  1  Salk.  94.  Parker  v. 
Mellor,  1  Ld.  Raym.  217.  Carth.  398,  S.  C.  Harrison 
V.  Mcintosh,  1  John.  R.  380,  384.    Prosser  v.  Woodward, 
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81  Wend.  209,  210.)    The  reason  for  it  is  thus  given  in  Sal- 
keld ;  "  Whether  the  propei-ty  he  in  a  defendant  or  a  stranger, 
the  defendant  ought  to  have  a  return,  because  he  had  the  pos- 
session, which  was  illegally  taken  from  liim  by  the  replevin.' 
The  case  also  decides,  that  there  need  not  be  an  avowry  for  a 
return.     The  same  case  is  reported  in  Carth,  243,  and  1  Shmo. 
400,  both  agreeing  in  their  reasons  with  Sal  keld.    They  differ 
only,  in  Salkeld  saying  that  the  plea  was  in  abatement;  the 
others  say  it  was  in  bar ;  but  the  court  appear,  in  each  report, 
to  have  agreed  it  might  be  Either.     The  form  of  the  plea,  which 
was  property  in  a  third  person,  is  set  out  in  Shower;  and  the 
pleas  of  the  defendants,  in  the  case  at  bar,  will  be  found  an  ex- 
act translation  of  it,  mutatis  mutandis.     Both  the  form  and  the 
rules  thus  laid  down,  have  ever  since  been  followed.    One  im- 
portant general  distinction  was  this,  as  stated  by  Carthew,  after 
saying  there  need  be  no  avowry:  "  The  difference  is,  where  the 
plea  goes  to  the  very  point  of  the  writ,  as  here,  and  where  it  is 
only  collateral  matter,  as  prist  in  auter  lieu,  for  there  a  suggestion 
must  be  made  in  nature  of  an  avowry,  pro  retorn.  habend,, 
because  the  plea  itself  doth  not  contain  any  matter  for  a  return; 
for  though  it  may  be  true,  yet  the  taking  may  be  tortious.** 
The  same  distinction  is  laid  down,  in  more  general  terms,  by 
Salkeld,  and  may  be  collected  from  Shower.    To  these  cases 
may  be  added,  Salkold  v.  Skelton,  (Cro.Jac.  519  ;  2  Roll  R. 
64,  iS.  C. ;)  Wildman  v.  North,  (2  Lev,  92 ;  1  Vent.  249,  S,  C, ;) 
Presgrove  v.  Saunders,  (6  Mod,  81 ;  2  Ld.  Raym,  984,  S.C,;) 
Cross  V.  Bilson,  (2  id,  1016,  1020,  1022.)    See  also  Gilh. 
Replev.  212,  Ijond.  ed,  of  1794,  and  Wilkins,  Replev.  48. 

Judgment  for  defendants. 
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DuFFT  VS.  The  People. 

Thi  consiitation  of  thia  state,  {Art.  7th,  (  2,)  relating  to  the  right  of  trial  bj  juiy, 

&4:.  has  no  reference  to  proceedings  intended  noerdj  to  prevent  the  commiasion 

of  ofioiicea. 
A  statute  authorizing  a  magistrate,  summarily  and  without  juiy,  to  conyict  one  ntbo 

has  abandoned  his  family,  of  being  a  disorderiy  person,  and  to  require  ficu  Iiim 

sureties  for  good  behaviour,  is  not  unconstitutional. 

Error  from  the  New- York  common  pleas.  The  suit  in  the 
court  below  was  against  Duffy,  on  a  recognizance  taken  before 
a  justice  of  the  peace,  conditioned  for  the  good  behaviour  of 
one  Dayly,  towards  the  people,  &c.  for  one  year.  The  recog- 
nizance recited,  that  Dayly  had  been  convicted  of  being  a  rfw- 
orderly  person^  viz.  one  who  had  neglected  to  provide  for  his 
wile,  &c.  It  was  taken  May  18th,  1838.  Duffy  pleaded, 
among  other  things,  that  Dayly's  conviction  was  by  the  justice 
alone,  without  a  jury,  contrary  to  the  7th  Art.  of  the  constitution 
of  this  state.  Demurrer  to  this  plea,  and  joinder.  Judgment 
was  rendered  for  the  people  in  the  court  below ;  whereupon 
Duffy  sued  out  a  writ  of  error. 

C  Q Connor^  for  plaintiff  in  error. 

A,  L.  RobertsoUy  contra. 

By  the  Courts  Cowen,  J.  The  constitution,  in  its  lan- 
guage concerning  trial  by  jury,  and  courts  proceeding  ac- 
cording to  the  course  of  the  common  law,  (Art.  7,  §  2,) 
evidently  has  reference  to  cases  wherein  an  issue  is  joined, 
which  may  be  followed  by  verdict  and  judgment;  not  to 
iliat  class  of  cases  wherein  the  law  has  interposed  means  of 
preventive  justice.  The  statute  of  1833,  (ch.  11,  }  7,) 
iiK^rely  adds  one  to  the  class  of  disorderly  persons,  and  au- 
Tiorizes  a  single-  magistrate  to  deal  with  him  in  a  summary 
way,  as  all  others  of  this  class  have  long  been  dealt  with; 
uo!  to  punish  him  for  a  crime  committed,  but  require  him 
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to  give  security  that  he  will  not  commit  a  crime.  This  and  tli€ 
likci  are  not  cases  in  which  the  trial  by  jury  has  ever  been 
used. 

Judgment  affirmed^a) 

(a)  See  Matter  of  Newell  Smith,  (10  Wend,  449.) 


Curtis  and  another  vs.  Monteith  and  others. 

Where  an  action,  though  in  form  ex  delicto,  is,  in  fact,  founded  on  a  joint  eontraet 
of  the  defendantB  and  a  person  ofiered  hy  them  as  a  witness,  (e.  g.  case,  against 
oommon  carriers,)  the  rule  that  joint  tort-feasors  are  not  HaUe  to  contribute,  does 
not  apply,  and  the  witness  is  incompetent. 

The  rule,  that  a  release  by  one  of  several  joint  creditors,  discharges  the  debtor  as  to 
all,  does  not  apply  to  releases  by  partners,  inter  se. 

Four  of  several  partners  were  sued,  and,  on  the  trial,  a  member  of  the  firm  not  sued, 
was  ofiered  as  a  witness  for  the  defendants ;  held,  that  a  release  by  two  of  the 
latter,  did  not  render  the  witness  competent,  as  it  still  left  him  liable  to  contnbo. 
tion  in  respect  to  the  other  members  of  the  firm. 

Trespass  on  the  case,  against  the  defendants,  Monteith,  Joy, 
and  two  others,  as  common  carriers,  tried  at  the  Oneida  circuit, 
October  9th,  1840,  before  Gridley,  C.  Judge.  The  defendants 
were  members  of  a  transportation  company  consisting  of  mor^*. 
than  twelve  persons,  and  including  B.  C.  Brainard,  whom  two 
of  them,  viz.  Monteith  and  Joy,  (who  defended  separately,)  ofier- 
ed as  a  witness  on  the  trial.  He  was  objected  to  by  the  plain 
tiffs,  as  interested ;  and  the  judge  decided  he  was  incompe- 
tent. Monteith  and  Joy  then  executed  a  release  to  him,  "  of 
all  liability  or  responsibility  on  his  (Brainard's)  part,  to  them 
or  either  of  them,  by  reason  of  any  damages  or  costs  to 
be  recovered  against  them  or  either  of  them,  in  this  suit, 
or  by  reason  of  any  costs  or  expenses  incurrtni  by  ihem 
in  prosecuting,  &c.,  or  of  any  claim  which  they,  or  citlier, 
dec.  had,  or  might  hereafter  have  against  said  Brainard  by 
reason  of  the  commencement,  &c,  of  this  suit."  Brainard 
was    again    offered   by  ihem,  and  objected  to  as  interest  xl  i 

The  judge   decided   that  he  was  still   incompetent,  and  Jio 
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was  excluded  ;  whereupon  a  verdict  was  rendered  against  all 
the  defendants.  The  defendants,  Monteith  and  Joy,  now  move 
for  a  new  trial  on  a  case. 

Af.  T.  Reynolds^  for  defendants. 

/.  A.  Spencer  J  for  plaintifiis. 

By  the  Courts  Cowen,  J.  The  action,  though  in  form  ex 
delicto^  was,  in  fact,  founded  on  the  joint  contract  of  the  de- 
fendants, and  the  witness  stood  liable  to  contribute,  both  in  re- 
spect to  damages  and  costs.  The  rule  that  one  of  several  joint 
tort-feasors  is  not  compellable  to  contribute  does  not  apply. 

The  release  by  Monteith  and  Joy,  was  not  effectual  to  dis- 
charge Brainard  from  his  liability  to  contribute,  in  respect  to 
the  other  members  of  the  firm.  To  render  him  competent,  all 
the  partners  should  have  released.  The  rule  that  a  release  by 
one  of  several  joint  creditors  discharges  the  debtor  as  to  all, 
does  jiot  apply  to  releases  by  partners  inter  se.  {Bill  v.  Por- 
ter. 9  Conn.  Rep.  23.) 

New  trial  denied.(a) 

(«)  f  <o  the  e«8M  ciC0d  in  Cowem  ^  JltZTt  Nate§  to  1  PhiU.  En,  pp.  111,  266; 
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Orittenden  vs.  Crittenden. 

In  ejectnient,  the  declaration  contained  three  countB  for  the  aanie  prcmlsef,  in  out 
of  which  the  plaintiff  claimed  an  estate  in  dower  as  widow,  and  in  the  others  aa 
estate  tn  fee  as  heir  at  law,  to  all  of  which  the  defendant  pleaded  one  plea  of  not 
guilty ;  and  the  plaintiff  had  a  verdict  on  the  count  claiming  dower,  and  the  de« 
fendant  on  the  other  counts :  Held,  that  the  pica  might  be  regarded  as  making 
a  several  issue  on  each  count,  su  as  to  entitle  the  defendant  to  costs  on  the  matters 
found  in  his  favor. 

I^ether  this  rule  would  prevail,  where  the  plaintiff  sets  up  the  same  title  under  seve- 
ral counts  claiming  diflerent  degrees  of  interest  in  the  land,  and  the  defendant 
succeeds  as  to  some  of  them,  or,  where  there  are  counts  upon  the  title  of  several 
plaintiflb,  some  of  whom  succeed,  and  the  others  fail,  quere. 

Ejectment.  The  declaration  contained  three  counts  for  the 
same  premises.  By  the  first  count  the  plaintiff  claimed  an 
estate  in  dower  in  the  land,  as  the  widow  of  her  deceased  hus- 
band; and  in  the  two  other  counts  she  claimed  an  estate  infee^ 
as  heir  at  law.  The  defendant  pleaded  one  plea  of  not  guilty 
to  the  whole  declaration ;  and  on  the  trial  the  jury  found  a 
verdict  for  the  plaintiff  on  the  first  count,  (for  dower ;)  and  for 
the  defendant  on  the  other  counts.  Most  of  the  costs  of  the 
defence  were  incurred  in  resisting  the  plaintiff's  claim  to  an 
estate  in  fee  in  the  land. 

A.  Worden,    for   the   defendant,   moved  for  costs   against 
the  plaintiff  on  the  second  and  third  counts  of  tlie  declara* 
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tion ;  and  that  those  costs  be  set  off  against  the  plaintiff ^s  costs 
on  tlie  first  count 

A.  Gibbs,  for  the  plaintiff,  opposed  the  motion. 

By  the  Court,  Bronson,  J.  This  motion  is  resisted  on  the 
ground  that  the  statute  only  provides  for  coses  where  there  «hall 
be  ^^ several  issues  joined  in  any  cause;"  (2  H,  S.  617,  §  26;) 
and  here  tliere  is  only  one  plea,  not  guilty,  to  the  whole  decla- 
ration.. But  in  a  case  like  this,  I  think  the  plea  may  be  regarded 
as  making  a  several  issue  upon  each  count.  {See  Seymour  v. 
Billings,  12  Wend.  285 ;  Rogers  v.  Arnold,  id.  288,  twte ;  I 
Chit.  PL  449,  ed.  '37.)  The  plaintiff,  in  the  several  counts, 
not  only  demanded  different  estates  or  interests  in  the  land,  but 
she  claimed  by  distinct  arid  independent  titles.  Under  the 
first  count,  she  demanded  a  life  estate  as  tenant  in  dower ;  and 
under  the  others,  she  claimed  an  estate  in  fee  as  heir  at  law. 
Here  were  two  distinct  causes  of  action,  and  the  evidence  in 
relation  to  them  must  have  been  substantially  different  on  both 
sides.  If  the  plaintiff  had  been  defeated  in  a  separate  action 
upon  either  of  these  titles,  it  probably  would  have  been  no  bar 
to  a  subsequent  action  upon  the  other  title. 

If  we  regard  the  plea  as  making  a  several  issue  upon  each 
count,  the  case  then  comes  directly  within  the  second  subdivision 
of  the  section  which  has  been  mentioned.  "  When  there  are 
two  or  more  distinct  causes  of  action  in  separate  counts,  the 
plaintiff  shall  recover  costs  on  those  issues  which  are  foimd  for 
him ;  and  the  defendant  on  those  which  are  found  in  his  favor." 

It  is  unnecessary  to  inquire,  whether  the  plaintiff  will  be 
liable  to  costs  where  the  same  title  is  set  up  under  several 
counts  claiming  different  degrees  of  interest  in  the  land,  as  an 
undivided  share,  or  an  estate  for  years,  for  life,  or  in  fee ;  or 
where  there  are  counts  upon  the  title  of  several  plaintiffs,  some 
of  whom  succeed  and  others  fail.  It  will  be  time  enough  tu 
dispose  of  these  and  other  questions  of  the  same  nature  when 
thev  arise. 

Motion  granted. 
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Belding  vs.  Burlingham. 

Ob  a  wrti  of  emr  to  Uiia  court  from  the  court  for  the  correction  of  errors,  the  pre 
▼ailing  party  is  not  entitled  to  charge  by  the  folio,  for  copies  of  the  points  fur- 
nished on  the  argument  in  the  latter  oourt,  but  only  the  expense  of  prmtin^ 
them. 

On  appeal  from  the  taxation  of  costs  the  question  wa<», 
-whether  on  a  writ  of  error  to  this  court  from  the  court  for  the 
correction  of  erroro,  the  prevailing  party  was  entitled  to  charge 
by  the  folio  for  copies  of  the  points  delivered  to  the  members  of 
the  court,  or  whether  he  should  only  be  allowed  the  expense  of 
printing.  The  taxing  officer  liad  allowed  for  copies  by  the 
folio,  amounting  to  $7fX 

M.  T.  Reynolds,  for  the  plaintiff,  insisted,  that  ader  a  charge 
by  the  folio  for  drawing  the  points,  and  for  copies  to  be  signed 
by  coimsel  and  for  the  printur,  the  party  was  only  entitled  to 
be  paid  tiie  expense  of  printing  the  copies  furnished  to  the 
members  of  the  court.  He  said  that  although  the  judges  might 
have  taxed  copies  by  the  folio  with  the  consent  of  cotitisel,  {see 
jJStna  Ins.  Co.  v.  Tyler,  18  Wend.  658,  note,)  yet  the  point 
had  never  been  decided  by  this  court.  In  the  court  of  chance- 
ry it  had  been  settled  that  the  party  could  only  charge  the 
printer's  bill.    (  Waller  v.  Harris,  7  Paige,  479.) 

O.  Allen,  for  the  defendant,  said  it  was  the  uniform  practice 
of  the  taxing  officers  in  this  court,  to  allow  by  the  folio  for  the 
points  furni'shed  to  the  members  of  the  court  for  the  correction 
of  errors. 

By  the  Court,  Bronson,  J.  Although  this  question  seems 
nover  10  have  been  decided  in  this  court,  it  is  settled  in  the 
court  of  chancery  that  the  party  is  only  entitled  to  the  ex- 
pense of  printing,  for  the  necessary  copies  of  the  points  fur- 
Dished  to  the  court  smd  counsel  on   the  argument     Thera 
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is  no  difference  in  principle  between  cases  upon  appeal  and 
those  on  writs  of  error,  so  far  as  relates  to  tiiis  question,  and  the 
practice  of  the  taxing  officers  should  be  the  same  in  both  courts. 
We  have  considered  the  matter,  and  are  of  opinion  that  the 
chancellor  has  laid  down  the  true  rule.  There  must,  thereior«). 
be  a  re-taxation. 

Motion  granted. 


The  People,  ex  reL  Phoenix,  vs.  The  Supervisors  op  the 

City  and  County  op  New- York. 

The  revised  statutes,  as  well  as  the  act  of  182I»  providingr  for  an  annual  salarj  to 

the  district  attorney  of  New- York,  preclade  that  officer  from  a  right  to  oonipen- 

sation  extra  the  salary,  on  account  of  suits  brought  by  him  for  fines  and  forfeited 

recognizances. 
A  salary  officer  cannot  rightfully  claim  compensation  extra  his  salary  for  perfom- 

ing  a  new  duty,  or  one  imposed  by  the  legislature  since  the  salary  was  provided. 
A  board  of  supervisors,  by  auditing'  and  paying  part  of  a  claim  presented,  is  not 

thereby  precluded  from  contesting  the  residue  even  upon  a  principle  which  would 

iliow  the  former  allowance  to  have  been  improper. 
A  mandamus  will  not  lie  to  a  board  of  supervisors,  to  control  them  in  the  exereise 

of  their  discretion  as  to  the  amount  at  which  an  account  presented  shall  be 

audited. 
Where  the  claim  of  a  district  attorney  is  presented  to  the  board,  consisting  of  costs 

for  prosecuting  recognizances,  &«.  and  the  costs  have  been  taxed  as  against 

the  persons  sued,  q^iert  whether  such  taxation  is  conclusive  upon  the  county. 

The  return  tc  an  alternative  mandamus  presented  tlie 
following  facts:  The  relator  was  district  attorney  of  the 
city  and  county  of  New- York  for  three  years — from  May, 
1835,  to  1838.  His  salary,  which  had  been  fixed  by  the 
common  council  at  $3000  per  annum,  had  been  regularly 
]xiid.  In  addition  to  the  prosecution  of  persons  charged 
witli  crimes  and  misdemeanors,  he  brought  a  great  number 
of  suits  upon  forfeited  recognizances,  and  for  the  recovery 
of  fines  imposed  upon  juror**.  In  n\ai*y  cases,  he  failed  to 
collect  anv   thin?  from  thn   p^rv-  n"^  rued,  and   in  o\i\^  in- 
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Stances,  the  amount  of  the  fine  or  recognizance  was  paid 
without  suit  In  December,  1838,  the  relator  presented  to  die 
supervisors  an  account  against  the  county,  in  which  he  charged 
^60  in  each  case  where  the  money  was  paid  without  suit : 
and  charged  a  bill  of  costs  in  all  cases  where  the  money  had 
not  been  collected  from  the  person  sued.  He  also  charged 
disbursements,  and  his  account  amounted  in  the  aggregate 
to  over  $18,000;  against  which  he  gave  credit  for  the 
moneys  he  had  collected  and  received  for  fines  and  on  re- 
cognizances, amounting  to  over  $11,000 ;  and  claimed  a  bal- 
ance of  nearly  $8000.  But  this  balance  was  afterwards  reduced 
to  $6312,46. 

The  supervisors  referred  the  account  to  a  committee,  be 
fore  which  the  relator  appeared  from  time  to  time.  The 
committee  allowed  the  relator  all  his  disbursements,  and 
such  other  charges  as  they  deemed  proper,  and  struck  a 
balance  in  his  favor  of  $281,04 ;  and  the  supervisors,  on 
the  report  and  recommendation  of  the  committee,  passed  a 
resolution  on  the  9th  May,  1839,  as  follows :  "  Resolved^ 
that  the  account  of  Thomas  Phoenix,  late  district  attorney, 
hereunto  annexed,  be  and  the  same  is  hereby  audited,  and 
the  balance  fixed  at  $281,04,  which  sum  the  comptroller 
is  directed  to  pay  by  warrant  on  the  treasurer  in  full  of 
said  account."  Tiiis  sum  the  supervisors  have  alwajrs  been 
ready  to  pay. 

In  July,  1840,  the  relator  sued  out  an  alternative  writ  of  man- 
damus,  which,  after  reciting  that  the  sum  of  $6312,46  was  due 
to  the  relator  for  costs,  &c.  commanded  the  supervisors  to  audit, 
collect  and  pay  over  that  amount,  or  show  cause,  &c.  The  re- 
turn stated,  among  other  things,  that  no  part  of  the  sum  claim- 
ed was  due  to  the  relator. 

IL  M.  Western^  for  the  relator,  moved  for  a  peremptory  mai^ 
iamus. 

P.  A.  Qnadrey,  for  the  supers  isors,  opposed  the  motion. 
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By  the  Court,  Bronson,  J,  The  supervisors  have  relumed, 
among  other  things,  that  no  part  of  the  sum  claimed  is  due ; 
and  the  rehitor,  instead  of  traversing,  has,  in  effect,  demurred  to 
the  return.  But  he  insists  that  this  part  of  the  return  should  be 
regarded  as  a  mere  inference  from  the  other  matters  set  fortb 
by  the  supervisors,  and  not  as  tlie  allegation  of  a  distinct  sub- 
stantive fact  Although  I  am  not  prepared  to  say  that  this  ar- 
gument can  be  supported,  I  shall  nevertheless  give  it  all  the 
force  of  truth  for  the  purpose  of  considering  the  other  questions 
which  the  case  presents. 

Including  salary,  the  relator  has  already  received  eighteen 
thousand  dollars  from  the  county  of  New- York  for  his  three 
vrears'  services.  He  has  also  received  costs  in  those  cases 
where  costs  were  collected  from  the  persons  sued,  probably 
amounting  to  several  thousand  dollars  more.  Although  this 
may  be  regarded  as  an  ample  compensation  for  the  services 
rendered,  it  is  still  no  answer  to  the  present  application,  if 
by  law  he  is  entitled  to  the  further  sum  of  six  thousa^id  do'lars 
which  the  writ  demands.  The  examination  of  his  title  t) 
that  sum  may  involve  two  general  considerations :  Jirst,  wheth- 
er the  salary  fixed  by  the  common  council  was  the  l^al 
measure  of  his  compensation ;  and  second,  whether  the  rela- 
tor's accoimt  has  not  been  audited  and  adjusted  pursuant  to 
law,  and  beyond  the  power  of  this  court  to  control  the  matter 
by  mandamus. 

I.  Formerly,  all  district  attorne3rs  were  compensated  ly 
fees,  and  their  accounts  were  audited  in  the  court  of  ex- 
chequer and  paid  from  the  state  treasury.  (2  /?.  L.  21, 
and  1  id.  415,  §  3.)  By  the  act  of  1818,  the  fees  were 
modified,  and  their  accounts  were  made  a  charge  upon  thfl 
county,  to  be  assessed  and  collected  by  the  supervisors  as  a 
part  of  the  contingent  expenses  of  the  county.  {Statutes 
of  1818,  p.  306,  ch.  283.)  Then  came  the  act  of  March 
16,  ^S21,  which  provided  that  the  district  attorney  of  tlio 
county  of  New- York  should  receive  an  annual  salary  of 
tliree  thousand  dollars,  "  in  lieu  of  the  compensation  which 
the  county  of   New- York  is    now  required   to    pay  him;* 
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to  which  a  further  clause  was  added,  "that  it  shall  not 
thereafter  [the  passing  of  the  act]  be  obligatory  upon  tiie 
supervisors  of  said  county  to  allow  any  of  the  accounts  of 
the  said  district  aitomep  for  services  thereafter  to  be  ran- 
deredf  nor  shall  it  be  obligatory  upon  the  said  county  to 
pay  any  such  accounts,  nor  to  pay  him  any  other  compen- 
sation whatsoever  for  any  services  which  he  may  thereafter 
reviderP  {Statutes  of  1821,  p.  91,  §  1.)  This  statute  plahily 
covers  the  whole  ground,  and  the  relator  must  get  rid  of 
it  before  he  can  make  title  to  any  compensation  beyond  hi^ 
salary. 

The  act  of  1821  was  so  far  modified  by  the  revised  statutes, 
as  to  authorize  the  common  council  of  the  city  of  New- York  to 
fix  the  salary  of  the  district  attorney  at  a  sum  not  less  than 
two  thousand  five  hundred,  nor  more  than  three  thousand  five 
hundred  dollars.  {I  R.  S,  383,  §  95.)  This  touched  nothing 
but  the  amount  of  the  salary,  and  the  mode  of  fixing  it.  As 
to  every  thing  else,  the  act  of  1821  remained  in  full  force. 
Bat  it  is  said,  that  although  the  act  was  not,  in  terms,  repealed 
by  the  general  repealing  statute,  yet  it  was,  in  effect,  abro- 
gated by  the  10th,  11th  and  14th  sections  of  that  statute.  (2 
R.  S.  779.)  I  have  read  those  sections  with  attention,  without 
being  able  to  perceive  that  they  have  any  bearing  on  tiie 
question. 

But  should  it  be  conceded  that  the  act  of  1821  has  been 
repealed,  I  do  not  see  how  it  can  aid  the  relator.  The  re- 
vised statutes  provide,  that  "the  district  attorney  of  the 
city  and  county  of  New- York  shall  receive  for  his  services 
an  annual  salary,  not  less,  &c.,  to  be  fixed  and  paid  by  the 
connnon  council  of  that  city."  (1  /?.  iS.  383,  §  95.)  The 
language  is  general,  including  all  services,  and  there  is 
nothing  to  limit  or  qualify  its  influence.  We  may  just  as 
well  except  criminal  prosecutions  from  the  operation  of 
this  provision,  as  we  can  except  suits  for  fines  and  upon 
forfeited  recognizances.  The  justice  of  this  remark  is 
the  more  apparent,  from  the  fact,  that  the  remaining  clause 
of  the  same  section  contains  just  such  a  qualification  in  rela- 
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ticm  to  Other  district  attorneys,  as  the  counsel  wishes  to  hay« 
understood  in  the  clause  relating  to  the  district  attorney 
of  New- York.  "  The  district  attorneys  of  all  the  other  counties 
in  the  state  shall  be  paid  for  the  senrices  in  canduciine 
criminal  prosecutions^  by  their  respective  counties,"  &c.  The 
legislature  evidently  int^inded,  that  the  salary  to  be  paid  by  the 
common  council  should  be  the  only  charge  upon  the  county 
of  New- York  for  the  services  of  its  district  attorney.  The 
fees  which  he  receives  in  civil  suits  he  may  retain,  in  addition 
to  the  salary ;  but  a  failure  to  collect  those  fees  from  the  persons 
sued  will  not  authorize  him  to  charge  them  to  the  county.  {See 
The  People  v.  Van  Wyck,  4  Cawen,  260.)  The  act  of  1839, 
{Statutes  of  1839,  p.  317,)  which  gives  costs  to  the  New- York 
district  attorney  in  certain  cases,  cannot  aid  the  relator,  because 
it  was  passed  since  he  left  the  office. 

One  or  two  arguments  for  the  relator  on  this  branch  of 
the  case  remain  to  be  noticed.  By  the  third  section  of  the 
act  of  1821,  fines  and  forfeited  recognizances  in  New- York 
were  to  be  collected  by  the  sheriff  of  that  county.  {Stat- 
utes of  1821,  p.  91.)  This  provision  was  left  in  force 
when  the  laws  were  subsequently  revised.  (2  /?.  <R  487, 
}  43.)  But  this  section  was  repealed  soon  after  the  new 
code  took  eflfect,  and  three  new  sections  were  substituted, 
which  authorized  the  district  attorney  to  sue  for  the  fines 
of  defaulting  jurors.  {Stattdes  of  1830,  p.  399,  i  62.)  It 
is  said  that  this  statute  imposed  a  new  duty  upon  the  dis- 
trict attorney,  and  that  he  is  consequently  entitled  to  com- 
pensation bej^nd  the  amount  of  his  salary.  The  language 
of  the  statute  is,  that  the  district  attorney  may  proceed  to 
collect  the  fines  by  actions  of  debt  to  be  brought  iu  the 
court  of  common  pleas,  and  that  judgments  may  be  enter- 
ed for  the  amount  of  the  fine  and  costs  of  suit  If  this 
must  be  understood  as  an  imperative  provision,  it  v^  not 
quite  clear  that  it  imposed  a  burden  upon  the  district  at- 
torney. He  might  be  very  willing  to  sue  for  fineS;  and 
take  t!!e  chance  of  collecting  costs  from  the  persons  sued. 
But  should  it  be  conceded   that   the  statute  imposed  a  nev 
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and  onerous  duty  upon  the  district  attorney,  it  docs  not  follow 
that  he  is  entitled  to  any  additional  compensation  on  that  ac- 
count By  charging  the  attorney  with  the  duty  of  suing  for 
fines,  without  making  provision  for  the  payment  of  costs,  the 
legislature  has,  in  effect,  declared,  that  the  salary  of  the  officer 
is  to  be  deemed  the  compensation  for  these,  as  well  as  for  other 
services.  It  is  impossible  for  a  salary  officer  to  make  title  to  an 
increased  compensation,  on  the  sole  ground  that  a  new  duty  has 
been  cast  upon  him  by  the  legislature.  There  are  few  state 
officers,  whether  executive  or  judicial,  who  have  not  often  been 
charged  with  new  duties,  and  yet  no  one  has,  I  presume,  ever 
thought  that  this  gave  him  a  legal  title  to  increased  compensa- 
tion. Whether  the  pay  shall  be  increased  with  the  burden,  is  a 
qu^tion  which  addressee  itself  to  the  legislature.  The  courts 
have  nothing  to  do  with  it. 

Another  argument  is,  that  the  supervisors,  by  allowing  a 
part  of  the  relator's  account,  have  admitted  his  right  to  these 
costs,  and  cannot  now  resist  the  payment  of  the  balance  which 
he  claims.  But  the  voluntary  payment  of  a  part  of  a  de- 
mand cannot  be  construed  into  an  admission  of  liability  for 
the  residue,  where^  as  in  this  case,  such  liability  was  expresi** 
»y  denied. 

II.  Should  it  be  conceded  that  the  relator  is  entitled  to  some- 
thing beyond  his  salary,  I  see  no  ground  on  which  we  can 
interfere  by  mandamus.  The  supervisors  have  not  refused 
to  audit  the  account.  They  have  only  exercised  their  dis- 
cretion as  to  the  extent  of  the  allowance,  and  in  such  a  case  a 
mandamus  will  not  lie.  ( The  People  v.  Supervisors  of  Alba- 
•*y,  12  Jokn.  R.  414.  Hall  v.  Supervisors  of  Oneida^  19  id 
259.  Thf*  People  v.  Supervisors  of  Dutchess^  9  Wtndell^ 
5()8.)  If  the  supervisors  have  gone  too  far,  in  disallowing  one 
third  of  the  amount  claimed,  the  relator  has  no  remedy  in  this 
form  of  proceeding,  if  he  has  in  any  other. 

But  it  is  said  that  the  fee  bill  governed  tlie  amount  of 
hpi  relators  compensation,  and  that  the  supervisors  had  no 
diacrctK)n  in  the  premises.     If  the  relator's  costs   had   been 
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plaintiff  was  regular  in  disregarding  the  plea  for  the  want  of  an 

affidavit  of  merits,  dut  the  defendants  are  entitled  to  relief  oa 

another  ground. 

Ordered  accordingly* 


Maury  and  another  vs.  Tan  Arnum. 

VIHiere  there  are  sereral  plaintiffs  in  a  cause,  it  is  no  objection  to  an  affidavit  tbena 
that  the  christian  name  of  one  of  them  is  omitted  in  the  title. 

If  there  be  several  plaintifis  or  defendants  in  a  cauie,  the  papers  may  be  entitled 
A  B.  and  another  ur  others,  according  to  the  fact 

Where  a  party  moved  to  strike  out  pleas  as/aZfe  hnd  frivolous,  bis  notice  not  speci* 
fying  any  ground  for  the  motion,  and  his  affidavits  alleging  only  that  the  pleai 
were  false  ;  held,  he  could  not  avail  himself  of  thefrivolousnesa  of  the  pleas. 

Where  a  plea  has  been  duly  verified  pursuant  to  the  first  rule  of  May  term,  1840, 
this  will  be  a  sufficient  answer  to  a  motion  to  strike  it  out  es  false;  no  new  affi- 
davit being  required  in  such  case. 

E.  Pearson^  for  the  plaintiffs,  moved  to  strike  out  two  special 
pleas  put  in  by  the  defendant,  on  the  ground  that  they  were 
both  false  and  frivolous.  The  notice  did  not  state  on  what 
ground  the  motion  would  be  made,  but  the  affidavits  alleged 
that  the  pleas  werefcUse. 

D.  Burwellj  for  the  defendant,  objected  that  the  papers  could 
not  be  read,  because  the  christian  name  of  one  of  the  plaintifis 
was  not  mentioned  in  the  title  of  the  cause.  He  said  the  plain- 
tiffs, who  made  the  affidavits,  could  not  be  indicted  for  perjury 
on  account  of  this  defect. 

By  the  Court,  Bronson,  J.  Where  there  are  several  per- 
sons, plaintiffs  or  defendants,  in  a  cause,  the  papers  may  be 
entitled  A.  B.  and  another  or  others,  as  the  case  may  be ;  and 
if  the  affidavits  are  false,  I  entertain  no  doubt  that  the  jiersona 
making  them  may  be  convicted  of  perjury.  You  must  answei 
the  motion. 

Bnrwell  then  objected,  that  the  plaintiffs  could  no   move 
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on  the  ground  that  the  pleas  were  frivolous^  because  that 
gpround  was  not  maintained  in  the  papers :  and  as  to  the  al- 
leged falsity  of  the  pleas,  he  read  an  affidavit  showing  thai 
the  picas,  when  served,  were  duly  verified  by  afiSdavit  pursu- 
ant to  the  first  rule  of  May  term,  1840.  (22  Wendell,  644, 
note,) 

Bronson,  J.  If  the  plaintiffs  intended  to  move  on  the 
ground  that  the  pleas  were  frivolous^  they  should  have  said 
80  in  the  notice  of  motion — especially  in  a  case  like  this, 
where  the  defendant  was  informed  by  the  affidavits,  that 
the  motion  was  to  be  made  on  the  ground  that  the  pleas  were 
false. 

The  other  ground  for  moving  must  also  fail.  When  the 
pleas  have  been  duly  verified,  pursuant  to  the  first  rule  of  May 
term,  1840,  there  can  be  no  use  in  a  motion  to  strike  them  out 
on  the  ground  oi  falsity.  We  do  not  try  this  matter  upon  affi- 
davits, and  it  is  enough  that  the  defendant  has  once  sworn  to 
die  truth  of  the  pleas. 

Motion  denied. 


Aeby  vs.  Rapeltea  and  others. 

Khcre  the  maker  and  endorsers  of  a  note  are  sued  together  under  the  act  of  1833, 
and  a  verdict  passes  in  favor  of  all  the  defendants,  without  any  severance  of  the 
action,  only  one  judgment  can  be  perfected  against  the  plaintiff 

But  if  there  be  a  severance  either  before  or  on  the  trial,  a  defendant  who  succeeds 
may  perfect  a  separate  judgment,  without  reference  to  his  co-defendants. 

Motion  to  set  aside  judgments.  The  defendants,  who 
were  the  maker  and  several  endorsers  of  a  promissory  note, 
were  sued  together  under  the  act  of  1832,  ch.  276.  Each 
of  the  three  parties  defended  by  his  own  attorney,  and 
a  veitlict  having  passed  in  favor  of  all  the  defendants, 
without  any  severance  of  the  action,   they  taxed   costs  and 
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plaintiff  was  regular  in  disregarding  tlie  plea  for  the  want  of  an 

affidavit  of  merits,  dut  the  defendants  are  entitled  to  relief  od 

another  ground. 

Ordered  accordingly. 


Maury  and  another  vs.  Tan  ARNrM* 

VIHiere  there  are  flereral  plaintiffs  in  a  cause,  it  is  no  objection  to  an  affidavit  tberen 
that  the  christian  name  of  one  of  them  is  omitted  in  the  title. 

If  there  be  several  plaintiffs  or  defendants  in  a  cause,  the  papers  may  be  entitled 
A  B.  and  arwther  or  others^  according  to  the  fact 

Where  a  party  moved  to  strike  out  pleas  as/aZse  and  fritolous,  his  notice  not  speci- 
fying any  ground  for  the  motion,  and  his  affidavits  alleging  only  that  the  pleu 
wemfaUe ;  heldf  he  could  not  avail  himself  of  the/rtoofetr«RM«  of  the  pleas. 

Where  a  plea  has  been  duly  verified  pursuant  to  the  first  rule  of  May  term,  1840, 
this  will  be  a  sufficient  answer  to  a  motion  to  strike  it  out  as/o/se  ;  no  new  affi- 
davit  being  required  in  such  casei 

E.  Pearson^  for  the  plaintiffs,  moved  to  strike  out  two  special 
pleas  put  in  by  the  defendant,  on  the  ground  that  they  were 
both  false  and  frivolous.  The  notice  did  not  state  on  what 
ground  the  motion  would  be  made,  but  the  affidavits  alleged 
that  the  pleas  were  f (Use. 

D.  Burwellf  for  the  defendant,  objected  that  the  papers  could 
not  be  read,  because  the  christian  name  of  one  of  the  plainti& 
was  not  mentioned  in  the  title  of  the  cause.  He  said  the  plain- 
tiffs, who  made  the  affidavits,  could  not  be  indicted  for  perjury 
on  account  of  this  defect. 

By  the  Court,  Bronson,  J.  Where  there  are  several  per- 
sons, plaintiffs  or  defendants,  in  a  cause,  the  papers  may  be 
entitled  A.  B.  and  another  or  others,  as  the  case  may  be  ;  and 
if  the  affidavits  are  false,  I  entertain  no  doubt  that  the  jiersoua 
making  them  may  be  convicted  of  perjury.  You  must  unswei 
the  motion. 

Bnrwell  then  obiected,  that  the  plaintiffs  could  nc    move 
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on  the  ground  that  the  pleas  were  frivolousy  because  that 
gpround  was  not  maintained  in  the  papers :  and  as  to  the  al« 
legod  falsity  of  the  pleas,  he  read  an  affidavit  showing  thai 
the  picas,  when  served,  were  duly  verified  by  afiSdavit  pucsu- 
ant  to  the  first  rule  of  May  term,  1840.  (22  Wendell,  644, 
note,) 

Bronson,  J.  If  the  plaintiffs  intended  to  move  on  the 
ground  that  the  pleas  were  frivolous,  they  should  have  said 
so  in  the  notice  of  motion — especially  in  a  case  like  this, 
where  the  defendant  was  informed  by  the  affidavits,  that 
the  motion  was  to  be  made  on  the  ground  that  the  pleas  were 
fake. 

The  other  ground  for  moving  must  also  fail.  When  the 
pleas  have  been  duly  verified,  pursuant  to  the  first  rule  of  May 
term,  1840,  there  can  be  no  use  in  a  motion  to  strike  them  out 
on  the  ground  oi  falsity.  We  do  not  try  this  matter  upon  affi- 
davits, and  it  is  enough  that  the  defendant  has  once  sworn  to 
che  truth  of  the  pleas. 

Motion  denied. 


Aebv  vs.  Rapeltea  and  others. 

Where  the  maker  and  endoraera  of  a  note  are  sued  to|rether  under  (he  act  of  1833, 
and  a  Terdict  passes  in  favor  of  all  the  defendants,  without  any  severance  of  the 
action,  only  one  judgment  can  be  perfected  agrajnst  the  plaintifil 

Bui  if  there  bo  a  severance  cither  before  or  on  the  trial,  a  defendant  who  succeeds 
may  perfect  a  separate  judgment,  without  reference  to  his  co-defendants. 

Motion  to  set  aside  judgments.  The  defendants,  who 
were  the  maker  and  several  endorsers  of  a  promissory  note, 
were  sued  together  under  the  act  of  1832,  ch.  276.  Each 
of  the  three  parties  defended  by  his  own  attorney,  and 
Jk  veidict  having  passed  in  favor  of  all  the  defendants, 
without  any  severance  of  the  action,   they  taxed   costs  and 
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perfected    three    ieveral    judgments    against    Che    plaintiH^ 
which 

L  Harrisy  for  the  plaint*^,  now  moved  to  set  aside. 

P.  Gansevoort,  contra. 

By  the  Caurtj  Bronson,  J.  AVhere  there  is  a  seyerance  of 
the  action,  either  before  or  on  the  trial,  a  defendant  who  suc- 
ceeds may  perfect  a  separate  judgment  against  the  plaintifi^ 
without  reference  to  the  co-defendants.  {Statutes  of  1832, 
p.  489,  }  4.)  But  where,  as  in  this  case,  all  of  tlie  defen- 
dants succeed  on  one  trial  without  a  severance  of  the  ac- 
tion, only  one  judgment  should  be  perfected  against  the 
plaintiff. 

Motion  granted. 


Carr  vs*  Richardson. 


Tlie  fint  rule  of  May  tenn,  1840,  as  to  verifying  pleas,  only  applies  to  eases  wheM 
it  appears  that  the  whole  cause  of  action  is  on  one  or  more  written  ihstrunienta  or 
records.  Hence,  where  the  declaration  contained  two  special  counts  on  a  promis- 
sory note,  together  with  the  money  counts,  and  no  notice  was  given  that  the  note 
was  the  mdy  cause  of  acbon  relied  on ;  held,  that  a  plea  of  the  general  issue  to 
the  whole  declaration,  not  verified  according  to  the  above  rule,  eould  noCbs 
disregarded. 

Yeriftino  pleas.  The  declaration^  contained  two  special 
counts  on  a  promissory  note,  and  the  common  money  counts. 
A  copy  of  the  note  was  served  with  the  declaration,  but  with- 
out a  notice  that  the  note  was  the  only  cause  of  action  ou 
which  the  plaintiff  relied.  {See  \st  rule  of  May  term,  1810, 
22  Wi  iidell,  6iA,  note.)  The  defendant  pleaded  the  general 
issue  to  the  whole  declaration,  without  accompanying  it  by  an 
affidavit  of  merits,  and  for  the  want  of  such  affidavit,  the  plain 
tiff  disregarded  the  plea  and  proceeded  to  judgment,  which 
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E.  A.  Doolittle^  for  the  defendant,  now  moved  to  set  aside  foi 
irregularity. 

T.  D,  Jame^^  for  tie  plaintiff,  insisted,  that  inasmuch  as  the 
two  special  counts  severally  described  a  written  instrument,  thr 
plea,  so  far  as  it  went  to  those  counts,  should  have  been  accom- 
panied by  an  affidavit  of  merits. 

By  the  Courts  Bronson,  J.  The  plaintiff  cannot  split  up 
the  action  in  this  way.  The  first  rule  of  May  term,  1840,  only 
applies  to  cases  where  it  appears  that  the  whole  action  is  on  one 
or  more  written  instruments  or  records. 

Motion  granted. 


Bromlet  vs.  Town* 


A  defendant  eannot  be  held  to  bail  withoat  a  judge's  order,  in  an  aetion  on  contract, 
(e.  g.  a  promifle  of  marriage,)  where  the  damages  can  only  be  rendered  certain  hj 
the  verdict  of  a  jnry. 

Ilie  revised  statutes  have  changed  the  rule  which  prevailed  when  the  ease  of  Btmt- 
ing  V.  Bnwtit  (13  John.  R,  425,)  was  decided. 

Holding  to  bail.  The  defendant  was  arrested  and  held  to 
bail  in  the  sum  of  $2000,  on  a  capitis  ad  respondendum,  in 
which  the  ac  etiam  clause  was " upon  a  promise  of  marria^^e^^ 
but  there  was  no  judge's  order  to  hold  to  bail.  On  the  defen- 
dant's application,  the  recorder  of  Hudson,  after  an  order  to 
show  cause,  &c.  made  an  order  discharging  the  defendant  out 
of  custody,  on  his  filing  common  bail,  or  endorsing  his  appear- 
ance on  the  capias. 

K.  Miller,  for  the  plaintiff,  appealed  from  the  recorder's  oiaer, 
and  moved  that  the  same  be  vacated. 

Stitherland  ^*  McClellan^  for  the  defendant,  opposed  the 
SQOtion. 
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By  the  Court,  Bronson,  J.  Although  this  is  an  action  tipon 
rx)ntract,  the  damages  are  neither  certain,  nor  can  they  be 
reduced  to  certainty  in  any  other  way  than  by  the  verdict  of  a 
jury ;  and  in  such  cases  the  defendant  cannot  be  held  to  bail 
without  a  judge's  order.  (2  R.  S.  348,  i  7,  8.)  The  statuU 
has  changed  the  rule  which  prevailed  when  the  case  of  Bunting 
V.  Brovm,  (13  John.  R.  425,)  was  decided. 

The  act  to  abolish  imprisonment  for  debt,  {Statutes  of 
1813,  p.  396,)  does  not  touch  the  question.  The  second  sec- 
tion merely  excepts  actions  upon  promises  to  marry  from  the 
operation  of  the  first  section,  and  leaves  the  question  of  hail 
in  those  actions  as  it  stood  before.  As  there  was  no  order 
to  hold  to  bail,  the  defendant  was  properly  discharged  from 
custody. 

Motion  denied. 


WOLVEETON  VS,  WeLLS. 

WImtb  the  defendant  aenred  papers  for  a  motkm  to  change  the  Tenne  irom  the 
county  of  S.  to  the  county  of  M.,  together  with  an  order  to  stay  proceedings  until 
the  decision  of  the  motion ;  held,  that  the  plaintiff,  within  the  time  specified  in  the 
33d  rule,  might  nevertheless  amend  his  declaration,  by  changing  the  ▼cnoe  to  the 
county  of  A. 

In  such  case,  if  it  appear,  on  the  motion,  that  the  plaintiff  has  a  sufficient  number 
of  witnesses  to  retain  the  venue  in  the  county  to  which  he  has  changed  it  by  hii 
amendment,  and  the  defendant  has  had  time  to  serve  new  papers  since  the  atoend- 
ment,  but  has  omitted  bo  to  do,  the  motion  will  be  denied. 

Venue.  Amendment.  Issue  was  joined  on  the  24th  of 
April  last,  and  on  the  same  day,  the  defendant  served  pa- 
pers for  a  motion  to  change  the  venue  from  the  county  of 
Saratoga  to  the  county  of  Montgornerf/j  with  an  order  to 
stay  proceedings  until  the  motion  should  be  decided.  On 
the  28th  of  April,  the  plaintiff  amended  his  declaration, 
unaer  the  23d  rule,  by  changing  the  venue  to  tlie  countv 
of  Albany.    The   defendant   thereupon  serv6d  papers   for   a 
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motion  to  set  aside  the  amended  declaration,  for  irregularity, 
Both  motions  were  now  made  by 

A.  Sheldon  ^  M,  T.  Reytiolds,  for  the  defendant. 

/.  Harrisy  contra,  insisted  that  the  plaintiff  was  regular,  and 
he  read  an  affidavit,  showing  that  the  plaintiff  had  a  sufficient 
number  of  witnesses  in  Albany^  to  retain  the  venue  in  that 
county. 

By  the  Court^  Bronson,  J.  The  order  to  stay  proceedings, 
for  the  purpose  of  moving  to  change  the  venue,  stayed  the 
plaintiff  from  "  giving  notice  and  subpcBuaing  witnesses  for  the 
trial,"  but  left  him  the  full  liberty  of  "  taking  any  other  step"  in 
the  cause.  {Rule  94.)  He  was  consequently  regular  in  amend- 
ing the  declaration,  pursuant  to  the  23d  rule — ^twenty  days  not 
having  elapsed  afler  service  of  the  plea.  This  view  of  the  case 
disposes  of  both  motions.  The  amended  declaration  cannot  be 
set  aside,  because  the  amendment  was  regularly  made,  and  the 
venue  cannot  be  changed  to  Montgomery,  because  the  plain- 
tiff has  witnesses  enough  in  Albany  to  retain  the  venue  in  that 
cx)unty. 

If  the  defendant  could  make  a  better  case  for  changing  the 
venue  from  Albany,  than  he  has  for  changing  it  from  Saratoga, 
where  it  was  originally  laid,  he  had  time  enough,  and  should 
have  served  additional  papers.  In  this  case,  the  change  of 
venue  by  amendment  has  worked  no  injury  to  the  defendant 
Sliould  a  case  arise  differing  in  its  circumstances  from  the  pres- 
ent onei  we  will  take  care  that  the  defendant  suffers  no  wrong 

Motions  denied. 


CASES 

ABGUED  AND  DETERMINED 
IN  rum 

BI7IPIQIS£aiS     (DQ>1?IBV 

OF  Ttt 

STATE    OF   NEW^YOKK, 

IN  JULY  TERM,  IML 


The  People  vs.  Alexander  McLEor* 

He  «hi]y  comroitted  upon  a  regiiW  indictment  for  murder,  cannot  be  dischar)r«)d 
upon  habeas  corpus,  by  proving  hia  mnocence  merely,  howerer  clear  the  proof  may 
DC ;  but  must  abide  a  trial  oy  jury. 

^ne  protection  of  the  English  habeas  corpus  act  (31  Cur,  2,  c  2)  against  unlawful 
impriaonment,  went  no  farther  than  the  enlargement  of  the  prisoner  on  bafl,  if  the 
offciico  were  bailable.     {See  post,  note  (e).) 

nic  provision  in  the  revised  statutes,  (2  R.  5.  471, }  JO,  2d  ed.)  allowing  a  paity 
on  habeas  corpus  to  deny  the  truth  of  the  return,  and  allege  matters  showing  that 
he  is  entitled  to  be  discharged,  &c.  was  not  intended  to  give  him  the  right  of 
summary  trial  as  to  the  question  of  guilt  or  innocence ;  but  merely  to  enable  him, 
by  evidence  aliunde  the  return,  to  dispute  the  fact  of  his  being  detained  on  the 
process  or  proceeding  set  forth,  or  to  impeach  it  for  lack  of  jurisdiction,  or,  oemble, 
to  show  that  by  some  subsequent  event,  (e.  g.  a  pardon,  reversal  of  judgment* 
&e.)  it  has  ceased  to  be  lawful  cause  of  detention. 

Merc  evidence  of  innocence,  cannot  be  used  on  habeas  corpus  as  an  argument  for 
letting  the  prisoner  to  bail,  if  the  application  is  after  indictment  found. 

And  even  where  the  application  to  bail  is  before  indictment,  the  right  of  inquiry  as 
to  guilt  or  innocence  is  limited  to  the  depodtions  or  proofs  on  which  the  oommit- 
ment  was  ordered. 

Semhle,  that  nnder^  the  statute  31  Car.  U,  c.  2,  where  the  warrant  of  aneat 
or   eonunitmcnt  contained  a    specific  ohMge  of  an  offence  rot  bailable,  th« 
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prisoner  on  habeag  corpus  was  not  entitled  to  an]*  reUef  whatever.    (Attd 

note  («).) 
Several  English  cases  on  habeoM  corpus  to  admit  to  bail,  reviewed  and  oommoit 

ed  on. 
Warrants  of  arrest  and  commitment  need  not  contain  the  facts  on  which  the  ehai^gc 

made  is  predicated ;  but  are  sufficient,  in  this  respect,  if  the  nature  of  the  offence 

be  clearly  specified.    (^See  post,  note  (e).) 
The  court  have  no  power  to  order  the  entry  of  a  nolU  prosequi  upon  an  mdietmcDt 
This  power  at  common  law,  could  only  be  exercised  by  the  attorney  gsneral;  and, 

it  seems,  we  have  no  statute  depriving  him  of  it. 
But  a  district  attorney  cannot  enter  a  nolle  prosequi  without  leave  from  the  proper 

court 
An  alien,  in  whatever  mannrr  he  may  have  entered  our  territory,  is  amenable  crimi* 

nally  for  offences  committed  here. 
A  slate  of  peace,  and  the  continu&noe  of  treaties,  aie  to  be  presumed  by  every  court, 

until  the  contrary  be  shewn ;  and  this  is  presumptio  juris  et  de  jure,  until  the 

national  power  of  the  country  where  the  court  sits  officially  declares  the  con- 
trary. 

To  constitute  public  war,  at  least  two  nations  in  their  corporate  capacities,  are  essen- 
tial parties. 

The  three  sorts  of  war,  viz.  public,  private  and  mixed,  defined  and  oonsiderad. 

War  is  none  the  less  public,  though  it  be  unsolemn,  i.  e.  carried  on  under  special 
declaration,  confining  hostilities  to  specified  peisons,  places  or  things ;  and,  like 
solemn  or  perfect  war,  to  be  lawful,  it  must  be  authorized  by  the  war-making 
power. 

A  subject  of  Great  Britain,  who,  under  directions  from  the  local  authorities  of  Cana. 
da,  commits  homicide  in  this  state,  in  time  of  peace,  may  be  prosecuted  in  our 
courts,  as  a  murderer ;  even  though  his  sovereign  subsequently  approve  his  con- 
duct, by  avowing  the  directions  under  which  he  did  it  as  a  lawful  act  of  gcv- 
emment 

A  nation  can  only  exercise  the  right  of  war  within  its  own  territory,  or  that  of  its 
enemy,  or  in  one  which  is  vacant ;  and  this  whether  the  war  be  public  or  mixed. 

The  right  of  using  violence  in  self  defence,  only  arises  where  one  is  ibrcibly  assailed. 

To  excuse  homicide  in  self  defence,  the  act  must  not  be  premeditated. 

The  right  of  resorting  to  force,  upon  the  principle  of  self  defence,  does  not  arise 
while  the  apprehended  mischief  exists  in  machination  only ;  nor  does  it  continos 
so  as  to  authorize  violence  by  way  of  retaliation  or  revenge  for  a  past  injury. 

.An  order  of  a  nation  at  war,  for  the  destruction  of  the  life  or  property  of  its  enemy 
within  the  territory  of  a  neutral  power,  is  void,  and  affi>rds  no  protection  to  per- 
sons acting  under  it 

A  sovereign  has  no  right  to  compel  his  subject  to  enter  a  neighboring  country  and 
commit  an  unlawful  act,  either  in  time  of  peace  or  war. 

Where  a  citizen  of  Canada  has  been  arrested  for  a  crime  committed  in  this 
state,  which  his    sovereign    subsequently    approves,    the  jurisdictioo   of 
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eourts  in  respect  to  him  is  not  gaperseded  by  the  faet  that  the  whole  matter  hai 

become  the  subject  of  diplomatic  negotiation  between  the  United  States  and  Great 

Britain. 
Whether  an  actual  exertion  of  the  treaty-making  power  as  between  the  two  nations, 

could  deprive  our  courts  of  jurisdiction  in  such  case,  quere. 
The  role  in  Engl  md,  that  in  cases  of  hostile  invasion  by  private  persons,  the  c^m« 

mon  law  coorta  ean  take  no  jarisdiction  of  them,  tests  on  a  distribution  of  judicial 

power  unknown  to  our  law.  « 

Homicide  is  presumed  malicious  until  the  contrary  appear ;  and  whether  justifiable 

or  excusable  upon  the  facts,  as  an  act  of  war,  or  self  defence,  &c.  is  a  question  for 

the  jury  to  determine. 

On  habeas  corpus  to  discbarge  the  prisoner,  Alexander 
McLeod,  from  the  custody  of  the  sheriff  of  Niagara  county, 
by  whom  he  was  confined  in  jail.  The  prisoner  having  been 
brought  before  the  court,  it  appeared  by  the  sheriff's  return  to 
the  writ  that  he  was  imprisoned  on  an  indictment  for  the 
murder  of  Amos  Durfee,  found  by  the  grand  jury  of  that  coun- 
ty ;  that  he  had  been  arraigned  at  the  oyer  and  terminer  held 
there,  and,  after  pleading  not  guilty,  was  in  due  form  com- 
mitted for  trial.  The  indictment,  which  was  annexed  to  the 
return,  sufficiently  charged  the  crime  upon  the  prisoner,  al- 
lying it  to  have  been  committed  at  a  certain  town  within 
the  county  of  Niagara. 

On  the  side  of  the  prisoner  the  following  affidavit  was  read : 

"Supreme  Court. 

Alexander  McLeod  ) 

ads.  [      City  and  County  of  New- York,  ss. 

The  People.        ) 

Alexander  McLeod,  the  defendant  in  this  cause,  being' duly 
sworn,  doth  depose  and  say,  that  he  has  read  the  return  of  the 
sheriff  of  the  county  of  Niagara  to  the  writ  of  habeas  corpus,  on 
v/hich  this  deponent  has  been  brought  into  this  honorable  court, 
nnd  in  relation  to  that  return  and  the  facts  therein  contained, 
this  deponent  says : 

That  in  the  month  of  December,  1837,  and  deponent  bp 
lieves  about  the  middle  of  said  month,  a  body  of  men,  in 
Dumber,  as  deponent  believes,  about  two  or  three  hundred, 
proceeded  from  the  state  of  New- York  and  took  forcible 
and  hostile  possession  of  Navy  Island,  in  the  Niagara  river 
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and  lying  within  the  province  of  Upper  Canada,  and  there 
organized  and  defended  themselves,  in  a  warlike  mannei 
against  the  lawfully  constituted  authorities  of  the  said  prov- 
ince and  against  the  dominion  of  her  majesty  the  queen  of 
Great  Britain,  and  made  war,  by  the  discliaige  of  cannon 
and  in  other  ways,  upon  her  majesty's  subjects  at  Chippewa 
in  said  province.       » 

That  the  said  occupants  of  Navy  Island,  as  deponent  is 
informed  and  believes  to  be  true,  were  to  a  considerable 
extent  composed  of  citizens  of  the  United  States,  and  were 
commanded  by  Rensselaer  Van  Rensselaer,  one  of  such  cit* 
izens. 

That,  as  said  deponent  is  informed  and  believes  to  be  true, 
the  said  invaders  were  supported  with  provisions  and  arms  and 
whatever  else  they  had  for  the  purpose  of  the  said  invasion 
chiefly,  and  deponent  believes  exclusively,  from  the  United 
States  and  by  citizens  or  residents  thereof. 

That  the  object  of  this  invasion  of  her  majesty's  territory,  as 
the  same  was  then  proclaimed,  was  to  make  a  revolution  in  the 
said  province,  to  cause  the  same  to  be  separated  from  the  gov- 
ernment of  Great  Britain,  and  to  erect  it  into  a  new  and  inde- 
pendent nation  by  force. 

That  in  order  to  repel  the  said  invasion  and  to  prevent  the 
said  dismemberment  of  the  British  dominions,  an  army  of  about 
2600  strong  was  assembled  at  Chippewa,  by  the  authority  and 
under  the  direction  of  the  provincial  government,  as  soon  after 
the  said  invasion  as  was  practicable. 

That  between  this  army,  and  the  occupants  of  Navy  Island, 
a  frequent  and  sometimes  a  heavy  cannonade  was  kept  up. 

That  owing  to  the  support  which  the  invaders  received  from 
citizens  and  residents  of  the  United  States,  the  efforts  on  the  pari 
of  the  provincial  authorities  to  dislodge  them,  were  for  a  long 
time  fruitless — they  having  retained  the  possession  of  the  island 
imtil  about  the  1 6th  day  of  January,  1838. 

That  on  the  29th  day  of  December,  1837,  the  steam  boai 
Caroline  proceeded  from  Black  Rock  or  Buffalo,  and  hav- 
ing, as  was  alleged  and  believed,  landed  a  qurjitity  of  mili- 
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tary  stores  on  Navy  Island,  commenced  plying  between  Uie 
said  island  and  Schlosser,  in  the  state  of  New-York,  trans- 
portinsf,  as  deponent  has  been  informed  and  believes  to  be 
true,  to  the  said  island,  men  and  provisions  and  implements 
of  war  for  the  support,  aid  and  comfort  of  those  who  were 
there  engaged  in  hostilities  against  the  government  of^  Great 
Britain.  *• 

That  in  the  afternoon  of  that  day,  the  said  boat  made  two  or 
three  trips  between  the  places  last  aforesaid. 

I^hat,  as  deponent  is  informed  and  believes  to  be  true,  the 
evening  following,  an  expedition  of  several  small  boats  and  with 
armed  men,  was  fitted  out  at  Chippewa,  by  the  direction  of  Col. 
Allen  McNabb,  (who  was  lawfully  in  command  of  her  majesty's 
forces  at  the  last  named  place,  and  vested  with  full  authority  to 
do  so,)  and  commanded  to  take  the  said  steam  boat  by  force, 
wherever  found,  and  to  bring  her  in  or  destroy  her. 

That,  as  deponent  has  been  informed  and  believes  to  be 
tnie,  the  persons  who  composed  the  said  expedition  and  who 
were  all  subjects  of  her  majesty,  the  queen  of  Great  Britain, 
embarked  in  the  said  boats  and  started  off  in  search  of  the 
CarolinCi  and  found  her  fastened  to  the  dock  at  Schlosser,  and 
there  made  a  hostile  attack  upon  her  by  the  use  of  swords  and 
lire  arms,  and  having  expelled  those  who  occupied  her,  de- 
stroyed her. 

That,  as  deponent  has  been  informed  and  believes  to  be  true, 
the  said  attack  was  made  between  twelve  and  one  o'clock  of  the 
morning  of  the  30th  of  December. 

That,  as  deponent  has  been  informed  and  believes  to  be  true, 
while  the  persons  who  composed  the  said  expedition  against 
the  Caroline  were  engaged  therein,  and  acting  under  the  orders 
ihey  had  so  as  aforesaid  received  from  their  superior  and  com- 
manding officer,  one  Amos  Durfee,  a  man  then  employed  on 
•.he  said  steam  l)oat,  was  killed,  by  being  shot  through  the  head 
with  a  pistol  or  musket  ball. 

That  the  said  Durfee,  as  deponent  has  been  informed  and 
believes  to  be  true,  was  slain  by  some  one  of  the  persons 
engaged   in  that  expedition,  and   while  engaged   in  accom 
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plishins^  the  objects  thereof,  and  not  by  any  other  person,  or  in 
any  other  manner,  or  at  any  other  time. 

That  this  deponent  is  indicted  in  this  cause  for  the  crime 
of  murder,  in  killing  the  said  Durfee  on  the  occasion  afore- 
said, and  for  being  an  accessory  before  the  fact  of  such  kill- 
Hig,  with  various  individuals,  but  not  for  having  any  atgency 
iriuthe  death  of  said  Duifee  at  any  other  time  or  manner  than 
as  being  one  of  the  persons  who  composed  and  accompanied 
that  expedition. 

That,  as  deponent  has  been  informed  and  believes  to  be 
true,  the  act  of  destroying  the  said  steam  boat  Caroline,  to- 
gether with  the  manner  in  which  the  same  was  done,  and 
the  conduct  of  the  persons  engaged  in  it,  including  the  kill- 
ing of  the  said  Durfee,  have  since  been  approved  and  adopted  by 
the  national  government  of  Great  Britain,  as  a  necessary  act 
of  self  defence,  on  the  part  of  the  authorities  of  the  province 
of  Upper  Canada.  And  that,  as  this  deponent  has  been 
informed  and  believes  to  be  true,  the  federal  government  of 
the  United  States,  immediately  after  the  destruction  of  tlie 
Caroline,  opened  a  correspondence  with  the  government  of 
Great  Britain  in  relation  thereto,  and  demanded  reparation 
therefor,  and  that  said  correspondence  has  not  yet  been  brought 
to  a  close. 

And  in  confirmation  of  the  foregoing  statement,  this  de- 
ponent craves  leave  to  refer  to  the  published  correspondence 
between  the  government  of  Great  Britain  and  the  United 
States,  to  the  communications  of  the  President  of  the  United 
States  to  congress,  and  the  accompanying  documents,  and  to 
the  annexed  authenticated  extract  of  a  letter  from  Mr.  Fox, 
her  Britannic  majesty's  minister,  to  the  secretary  of  state  of  the 
United  States,  together  with  the  authenticated  copy  of  Uie  cre- 
dentials of  Mr.  Fox  to  this  government,  also  hereimto  annexed ; 
and  he  prays  that  they  may  be  so  taken  as  part  of  this,  his  an- 
swer, to  the  alleged  cause  of  his  detention  and  imprisonment, 
and  as  together  furnishing  the  grounds  of  his  claim  to  be  dis- 
charged therefrom. 

And  this  deponent  further  says,  that   he  was   not  cue  of 
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die  persons  engaged  in  the  said  expedition  against  the  Caro 

line,  nor  did  he  accompany  the  same,  or  take  any  part  in  it,  noi 

in  the  killing  of  the  said  Amos  Durfee :  and  further  saith  not 

Alexander  McLeod. 

Subscribed  and  sworn  in  open 
court,  &c.  before  me, 

W.  P.  Hallett,  Clerk  of  Supreme  Courts 

A  copy  of  the  credentials  of  Mr.  Fox,  and  also  the  extract 
from  Mr.  Fox's  letter  to  Mr.  Webster,  secretary  of  state,  inen- 
tioned  in  the  affidavit,  were  annexed.  The  letter  was  dated 
March  12th,  1841,  and  the  extract  is  as  follows : 

'^  Her  majesty's  government  have  had  under  their  considera- 
tion the  correspondence  which  look  place  at  Washington  in 
December  last,  between  the  United  States  secretary  of  state, 
Mr.  Forsyth,  and  the  undersigned,  comprising  two  official 
letters  from  the  undersigned  to  Mr.  Forsyth,  dated  the  13th 
and  29th  of  December,  and  two  official  letters  from  Mr.  For- 
syth to  the  undersigned,  dated  the  26th  and  30th  of  the  same 
month,  upon  the  subject  of  the  arrest  and  imprisonment  of 
Mr.  Alexander  McLeod,  of  Upper  Canada,  by  the  authorities 
of  the  State  of  New- York,  upon  a  pretended  charge  of  arson 
and  murder,  as  having  been  engaged  in  the  capture  and  de- 
stniction  of  the  steam  boat  "  Caroline,"  on  the  29th  day  of  De- 
cember, 1837. 

"The  undersigned  is  directed,  in  the  first  place,  to  make 
known  to  the  government  of  the  United  States,  that  her  ma- 
jesty's government  entirely  approve  of  the  course  pursued  by 
the  undersigned,  in  that  correspondence,  and  of  the  language 
adopted  by  him  in  the  official  letter  above  mentioned.  And 
tiie  undersigned  is  now  instructed  again  to  demand  from 
the  government  of  the  United  States,  formally,  in  the  name 
of  the  British  government,  the  immediate  release  of  Alexander 
McLeod. 

"The  grounds  upon  which  the  British  covernment  nuike 
lliis  demand  upon  the  government  of  the  United  States,  am 
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these:  that  the  transaction  on  account  of  which  Mr.  Me* 
Leod  has  been  arrested,  and  is  to  be  put  upon  his  triali 
was  a  transaction  of  a  public  character,  planned  and  execut- 
ed by  persons  duly  empowered  by  her  majesty's  colonial 
authorities,  to  take  any  steps,  and  to  do  any  acts,  which 
might  be  necessary  for  the  defence  of  her  majesty's  territories, 
and  for  the  protection  of  her  majesty's  subjects;  and  that 
consequently  those  subjects  of  her  majesty  who  engaged 
in  that  transaction  were  performing  an  act  of  public  duty, 
for  which  they  cannot  be  made  personally  and  indiyidually 
answerable  to  the  laws  and  tribunals  of  any  foreign  coun- 
try." 

Affidavits  were  read,  on  the  part  of  the  people,  materially 
contradicting  that  of  the  prisoner,  and  tending  to  show,  among 
other  things,  that  he  was  present,  participating  in  the  attack  on 
the  Caroline ;  that  he  shot  Durfee,  and  afterward  declared  he 
had  done  so,  at  the  same  time  exhibiting  a  pistol,  which,  as  he 
averred,  had  Durfee's  blood  still  upon  it 

A.  Bradley  ^  J.  A.  Spencer,  for  the  prisoner,  contended, 
that  an  order  should  be  made  discharging  him,  or  directing 
a  nolle  prosequi  on  the  indictment.  They  insisted,  that  as 
the  supreme  court  had  the  right  of  ordering  a  trial  of  the 
cause  at  bar,  it  therefore  had  the  right  of  ordering  a  nolle 
prosequi.  (2  R.  S.  330,  i  1,  2d  ed.  Id.  609,  i  64,  and 
the  revisers?  notes  to  the  lattery  3  trf.  845.)  The  right  to 
enter  a  nolle  prosequi,  previous  to  the  revised  statutes,  was 
exercised  by  the  attorney  general  or  district  attorney,  on 
considerations  of  sound  policy,  and  wise  expediency;  and 
the  same  reasons  ought  to  influence  the  court  in  ordering 
its  exercise  now  and  in  reference  to  the  present  case.  This 
question  is  emphatically  a  question  of  political  expediency 
in  the  highest  sense,  involving  the  cherished  rights  and  in- 
terests of  the  nation  ;  and  all  the  consequences  which  would 
naturally  flow  from  the  decision,  may,  therefore,  properly  bo 
considered. 
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They  then  examined  the  power  of  the  court  under  the  act  re- 
lating to  writs  of  habeas  corpus,  to  enquire  into  the  cause  of 
detention,  &c. ;  (2  R,  S.  465,  et  seq.  2d  ed. ;)  affirming,  that 
those  powers  had  been  greatly  extended  beyond  what  they  were 
under  the  former  laws  of  this  state,  or  the  laws  of  England ;  so 
that  now,  the  court  were  authorized  to  look  beyond  the  indict 
ment  returned,  into  all  the  facts  of  the  case,  and  to  dispose  of 
the  party  "  as  the  justice  of  the  case  might  require."  Indeed  so 
solemn,  and  so  far  involving  the  entire  merits  of  the  case,  is  the 
present  proceeding,  that  a  writ  of  error  lies  upon  the  final  de- 
cision by  this  court,  to  the  court  for  the  correction  of  errors ;  (2 
R.  S,  474,  §  72,  2d  ed. ;)  and  thence,  in  a  proper  case  in  other 
respects,  to  the  supreme  court  of  the  United  States.  {Holmes 
V.  Jennison,  14  Peters^  Rep,  540.) 

The  destruction  of  the  Caroline  was  an  act  of  public  force, 
done  by  the  command  of  the  British  government ;  and  all  the 
prisoner  did,  if  any  thing,  was  by  command  of  his  superior 
officer,  and  in  obedience  to  the  orders  of  his  own  government. 
He  was  bound  to  obey  those  orders ;  ( Vaitel,  B.  1,  c.  1,  §  1,  2 ; 
cA.  3,  §  26 ;  ch.  4,  §  38,  40  to  42,  and  also  §  53 ;)  and  is,  there- 
fore, not  responsible  for  acts  done  under  them  to  ftny  court  of 
law  whatever.    {Id.  B.  2,  ch.  6,  §  73,  4.    B.  3,  ch.  2,  §  6,  7, 

8,  9.    Burlam.  part  4,  ch.  3,  §  18,  19.     Rutherford,  B.  2,  ch. 

9,  §  18.)  Though  there  had  been  no  declaration  of  public 
war  between  the  United  States  and  Great  Britain,  not 
only  the  Caroline,  but  Durfee,  in  concert  with  those  who 
had  taken  possession  of  Navy  Island,  were  engaged  in  a 
hostile  invasion  of  Canada.  It  was  like  the  affair  of  Copen- 
hasren — a  species  of  unsolemn  tear ;  { Vattel,  B.  3,  ch.  4,  § 
67 ;)  and  the  laws  of  war,  and  of  nations,  must  therefore 
govern  the  case.  {Elphinstone  v.  Bedreechvnd,  1  Knapp^t 
Rep.  316.) 

A^ain :  by  the  constitution  of  the  United  States,  the 
power  to  declare  war,  conclude  peace,  and,  generally,  to 
superintend  our  foreign  relations,  is  vested  in  congress  and 
the  general  government.  Under  the  exercise  of  the  treaty- 
making  power,  redress  for  this  whole  offence — the  destruc* 
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tion  of  the  Caroline,  and  the  killing  of  Durfee— was  at  an  early 
day  demanded  of  the  British  government  by  the  goverrment  of 
the  United  States ;  and  the  matter  is  still  in  course  of  negotia- 
tion between  them.  The  state  of  New- York,  therefore,  cannot 
discreetly  or  lawfully  interpose  its  municipal  jurisdiction,  and 
take  cognizance  of  any  part  of  this  public  offence  against  the 
nation.  It  is  the  exercise  of  an  authority  by  the  state,  repug- 
nant to  the  constitution  and  laws  of  the  United  States,  bring- 
ing the  two  jurisdictions  in  conflict ;  and  the  general  gov- 
ernment having  taken  jurisdiction  of  the  entire  subject,  that 
must  be  exclusive ;  for  two  separate  and  independent  ju- 
risdictions cannot  lawfully  act  at  the  same  time  upon  the 
same  subject  matter.  {Const.  U,  S.  art.  1,  }  8,  10,  and  art. 
2,  §  2.  Gibbons  v.  Ogden,  9  Wheat.  Rep.  1.  Wilson  et  al. 
V.  The  Black  Bird  Creek  Marsli  Co.  2  Peter^  Rep.  245. 
Harford  v.  The  United  States,  8  Cranch,  109.  United 
States  V.  Peggy,  1  id.  103.  Ware,  adnir,  Y.  Hylton  et  al. 
3  Doll.  199.  Cooper  v.  Telfair,  4  id.  14.  2  id.  304.  Stur- 
ges  V.  Crowningshteld,  4  Wheat.  122.  Houston  v.  Moore^ 
5  id.  1.  McMillan  v.  McNeill,  4  id.  209.  Jack  v.  Martifu 
12  Wend.  311.) 

The  act  in  which  McLeod  is  alleged  to  have  participa- 
ted, being  an  exercise  of  the  public  force  of  Great  Britain, 
of  a  hostile  character,  constitutes  the  subject  of  reclama- 
tion, reprisal  and  war,  on  the  part  of  the  government  of 
the  United  States,  as  it  shall  deem  fit,  on  a  failure  to  ob- 
tain indemnity  for  the  offence  by  negotiation.  Any  inter- 
ference of  the  state  authority  is,  and  will  be,  incompatible 
with  the  exercise  of  this  high  power.  The  offence  was 
committed  against  the  nation,  and  not  against  the  state ; 
and  the  case  belongs  to  congress  and  the.  national  execu- 
tive. New- York  is  unknown  in  our  foreign  relations,  as 
is  eycry  other  state  in  the  union.  A  violation  of  her  soil 
hy  foreign  force,  is  an  injury,  not  to  any  mdividual  member 
of  the  confederacy,  but  to  the  United  States.  In  that  re- 
spect we  are  one  territory,  one  people ;  having  one  inter- 
est^   one    voice,    one    duty,    one    responsibility.      All — all— 
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are  the  United  States :  and  it  is  her  territory  that  has  been 
violated ;  her  honor  stained ;  the  property  of  her  citizen  de- 
stroyed, and  her  citizen  slain.  Nations  are  only  known  to  each 
other  as  friends,  by  their  ambassadors  ;  as  enemies,  by  their  ar- 
mies. Of  these,  New- York  has  neither :  they  are  forbidden  her 
by  the  fundamental  law  of  our  government. 

But  we  deny  the  right  to  put  the  prisoner  on  trial  in  any 
court,  whether  of  the  state  or  nation.  They  are  both  destitute 
of  jurisdiction.  The  offence  involves  no  individual  guilt,  nor 
does  it  call  for  individual  expiation.  Great  Britain  has  avow- 
ed this  open,  flagrant  violation  of  our  territory,  with  what- 
ever of  aggravation  accompanied  it.  Let  us  take  her  at 
her  word — ^hold  her  to  the  responsibility ;  and  let  the  pris- 
oner go. 

Willis  HcUl,  (attorney  general,)  contra,  insisted  that  the 
present  motion  was  without  precedent — a  mere  experiment; 
and  being  the  first  of  the  kind  ever  made,  he  trusted  the  court 
would  find  it  their  duty  so  to  pronounce  upon  it,  that  it  would 
be  the  last.  By  the  law  of  England,  a  person  indicted  for  mur- 
der w^ill  not  be  brought  before  the  king's  bench ;  nor  will  a 
writ  of  habeas  corpus  be  granted  at  all,  in  a  case  like  this.  He 
commented  upon  the  act  of  31  Car.  2,  c.  2,  and  the  more  recent 
act  of  56  Geo,  3,  c.  100 ;  affirming,  that  were  the  prisoner's  case 
to  be  disposed  of  according  to  the  laws  of  his  own  country,  the 
court  could  not  listen  to  this  application. 

By  that  law,  moreover,  when  a  writ  of  habeas  corpus  is 
(granted,  the  court  gathers  the  facts  from  the  return,  and  will 
not  look  beyond  it  even  with  a  view  to  the  question  of  bail. 
He  referred  to  various  decisions  in  support  of  this  doctrine, 
among  which  were.  Swallow  v.  The  City  of  London,  (2  Kcb, 
50 ;  S.  a  Sid,  287,  pi  3  ;)  Gardiner's  case,  {Cro.  Eliz.  822  ;) 
Leonard  Watsons's  case,  (9  AdoL  ^*  Ellis,  731 ;)  BushelFs 
uisej  (  Vanffh.  Rep.  157.) 

The  revised  statutes  had  gone  farther;  but  not  far  enough 
to  warrant  the  present  motion.  The  provision  allowing 
the    prisoner  to    controvert   the   return,  is  not  applicable  to 
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the  case  of  one  confined  under  an  indictment,  regular  on  its 
face,  and  found  according  to  the  form  of  law.  An  indictment 
is  in  the  nature  of  a  final  judgment  by  a  court  of  exclusive 
jurisdiction,  and  not  a  mere  interlocutory  proceeding.  The 
court  cannot  control  the  finding  of  a  grand  jury.  If  they  dis- 
charge the  prisoner,  it  is  a  virtual  trial  of  the  indictment  in  a 
way  unknown  to  the  law. 

Again :  if  the  court  go  beyond  the  indictment,  what  facts 
are  they  to  consider  ?  Can  they  extend  their  inquiry  aliunde 
farther  than  to  ascertain  if  the  commitment  or  detention  be 
legal  ?  They  cannot.  But  once  establish  the  principle  claimed 
for  this  motion,  and  the  range  of  inquiry  becomes  unlimited; 
extending  to  the  most  difiScuIt  questions  of  guilt  or  inno- 
cence. It  admits  of  no  assignable  boundary,  but  throws 
open  the  whole  ground  covered  by  the  plea  of  not  guilty, 
and  invites  every  criminal,  no  matter  how  complicated  the 
circumstances  of  his  case,  to  come  here  and  demand  a  sum- 
mary trial,  without  jury.  For,  there  is  no  distinction,  save 
a  nominal  one,  between  inquiring  whether  the  party  is  in- 
nocent, and  trying  his  plea  of  not  guilty.  They  are  identi- 
cal ;  and  must  be  disposed  of  in  the  appointed  mode  for  deter- 
mining the  merits  of  a  criminal  prosecution.  Besides,  a  grand 
jury  are  not  to*  disclose  the  evidence  on  which  they  act 
If,  therefore,  the  court  should  attempt  to  go  beyond  the  in- 
dictment, to  the  facts  on  which  it  was  found,  how  are  these  to 
be  ascertained  ?  In  what  mode  are  we  to  be  informed  of  the 
secrets  of  the  jury  room,  so  as  to  determine  that  the  case  pre- 
sented there,  was  not  one  of  murder  ?  To  the  general  doc- 
trine, he  cited  Rex  v.  Dalton^  (2  Strange,  911 ;)  Lord  Mo- 
hun^s  ccise  ;  (1  Salk,  104 ;)  BethelCs  case,  (id.  348 ;)  adding, 
that  as  the  sheriff's  return  set  forth  a  formal,  valid  indictment, 
and  showed  the  commitment  and  detention  to  be  legal ;  and  as 
there  was  no  fact  proved,  going  to  impugn  either,  the  cnsn 
should  end  here. 

But  the  course  taken  by  the  prisoner's  counsel,  com- 
pelled him  to  go  further.  They  insisted,  the  order  undei 
which  the  prisoner  acted,  admitting  him  to  have  participr 
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ted  in  the  affair  of  the  Caroline,  had  been  avowed  by  the 
British  government.  What  weight  is  this  entitled  to?  ^  iewed 
OS  a  matter  of  justification  to  establish  innocence,  it  involves 
facts  exclusively  for  the  consideration  of  a  jury.  Was  any 
such  order  given?  If  so,  was  the  prisoner  acting  under  it 
when  he  encountered  Durfee;  and  was  the  killing  of  the 
latter,  within  the  order,  or  beyond  it — an  act  of  obedience  sim- 
ply, or  of  cold-blooded  murder?  These  questions  are  all  to 
be  answered  in  favor  of  the  prisoner,  before  the  legal  effect 
of  the  alleged  avowal  can  be  considered.  The  ground  as- 
sumed therefore  is  not  one  consistent  with  the  indictment, 
but  negates  its  most  material  averments.  It  virtually  says — 
"  though  the  prisoner  killed  Durfee,  he  did  it  not  in  malice^ 
but  from  duty^  The  whole  is  nothing  more  than  a  ple^  of 
not  guilty. 

But  the  order,  if  one  was  given,  does  not  sufficiently  appear 
by  Mr.  Fox's  letter.  The  letter  says,  that  the  transaction  in 
question,  was  "  planned  by  persons  empowered  by  her  majesty's 
government."  Was  the  transaction  thus  planned,  the  murder 
of  Durfee  ?  Such  a  supposition  is  absurd.  What  was  it  that 
these  persons  planned  ?  There  is  a  rumor  that  it  was  the  de- 
struction of  ttie  Caroline  ;  but  the  letter  leaves  us  to  the  widest 
latitude  of  conjecture.  This  letter  further  speaks  of  an  author- 
ity to  take  any  steps  necessary  for  the  defence  of  her  majesty's 
subjects.  Can  this  court  determine  that  the  murder  of  Divfee 
was  such  a  step?     No. 

But  it  is  denied,  that  the  order  could  protect  the  prison- 
er, whatever  its  form.  Though  it  might  justify  him  to  h  s 
own  sovereign,  it  was  inoperative  here.  Nor  can  the  cir- 
cumstance of  this  outrage  having  become  the  subject  of  a 
still  pending  negotiation,  between  the  British  government 
and  our  own,  vary  the  result.  On  these  topics  Mr.  Hall 
commented  at  length,  reviewing  the  different  propositions 
advanced  by  the  prisoner's  counsel,  and  illustrating  his  ob- 
aervntions  by  reference  to  the  following  books  and  docu- 
fnents,  viz:  4  Black.  Com.  67;  1  id.  411;  1  Kcnfs  Ona. 
3 ;    Vatt.  B.   2,   ch.  7,   §  93 ;    id.  B.   3,  ch.  2,  §  15 ;  id.  cfc 
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6,  §  68;  Baker^s  case,  House  Doc.  20th  Con.  No,  90; 
Greeb/s  case,  id.  25th  Cong.  No.  1 ;  Vatt.  B.  3,  cA.  8,  S  151: 
4  MarshaWii  Life  of  Washington,  368 ;  Vatt.  B.  1,  ck 
6,  §  75 ;  id.  B.  2,  ch.  6,  §  75 ;  Co.  Inst.  163 ;  I  Hale'f 
P.  C.  99 ;  Foster's  Crown  Law,  188 ;  1  Black.  Com.  245, 
240 ;  Vatt.  B.  4,  ch.  7,  §  100 ;  2  Ward's  Law  of  Nations, 
578. 

As  to  the  entry  of  a  7iolle  prosequi,  the  court  cannot  inter- 
fere.    Nor  is  this  a  proper  case  for  the  exercise  of  that  power, 
wherever  vested.    The  main   transaction  out  of  which  iht 
present  indictment  grew,  was  a  lawless  invasion  of  our  terri 
tory — an  offence  which,  according  to  Vattel,  should  be  repelled 
by  a  state  with  the  utmost  vigor.     Chancellor  Kent  maintains 
that  there  is  no  exception  to  the  rule  that  a  neutral  territory 
cannot  be  lawfully  invaded.     (1  KenVs  Com.  121.)    If  the 
Caroline  had  given  just  provocation,  no  time  had  been  afforded 
M   the  authorities  of  New- York  to  act  in  the  matter.    The 
facts,  moreover,  contained  in  the  affidavits  produced  against 
the  prisoner,  show  the  case  to  be  one  which  should  be  passed 
on  by  a  jury.    If  these  facts  should  be  established  on  an  in- 
vestigation, the   British  nation  would  be  the  first  to  repudi- 
ate the  alleged  crime,  and  declare  that  it  was  not  done  by 
Iheir  authority.    At  all  events.  Great  Britain   could  not  com- 
plain  that  we  should,  under   these  circumstances,  refuse  to 
deliver  up  the  prisoner  without  trial.     She  has  taken  the 
lead  among  nations,   in  establishing    the    doctrine  that  she 
will  not   listen  to   a  demand  for  redress   of  an    injury  done 
by  herself,  while  a  prior  one  committed  against  her  remains 
unatoned  for.     Witness  her  transactions  with  Spain,  in  jefer- 
encc  to  the  dispossession  of  he.    subjects  at  Nootka  Sound, 
by  the  Spaniards;  and   afterward,   in  reference  to  a  similar 
dispossession  of  her  subjects  at  the  Falkland  Islands.    These 
things  are   not  referred   to    in    the  spirit   of    reproach,  but 
of  admiration.     Great    Britain    there    acted    on    a  principle 
of  high  toned   national   self-respect — a  principle,   to  the  res- 
olute maintenance  of  which   she  is  indebted   for    !ier  ^ofty 
and    enviable    position    among    the    nations.     In   my  eaily 
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days,  (Mr.  Hall  concluded,)  in  reading  the  records  of  Ro* 
man  greatness,  it  was  not  her  palaces,  nor  her  temples,  nor 
the  extent  of  her  dominions,  nor  the  poAver  of  her  armies, 
that  thrilled  me;  but  it  was  the  magic  power  of  the  excla- 
mation, even  amongst  the  remote  and  barbarous  nations, 
"  I  am  a  Roman  citizen."  And  in  modern  times,  the  ex- 
clamation, *^I  am  an  Englishman,"  has  become  an  almost 
equal  passport  and  protection.  When  will  the  time  arrive 
when  the  exclamation,  *'  /  am  an  American  citizen^^  shall 
claim  a  like  respect?  Never,  until  we  learn  with  equal 
scrupulousness  to  protect  the  life,  liberty  and  property  of  the 
humblest  citizen  of  our  republic.  Never,  while  we  disarrange 
the  decnnt  folds  of  the  drapery  of  our  judiciary,  with  undigni- 
fied haste,  to  obey  the  irregular  and  illegal  demands  of  a  for- 
eign nation. 

Bij  the  Courts  Cowen,  J.  The  prisoner's  petition,  on 
which  I  allowed  this  writ,  contained  an  intimation  that  his 
commitment  to  the  jail  of  the  county  of  Niagara  had  not 
been  regular;  but  that  ground  is  now  abandoned.  The 
fjheriiF  returns  an  indictment  for  murder,  found  by  a  grand 
jury  of  that  county  against  the  prisoner,  on  which  he  ap- 
pears to  have  been  arraigned  at  the  court  of  oyer  and  ter- 
miner holden  in  the  same  county.  It  further  appears  that  he 
pleaded  not  guilty,  and  was  duly  committed  for  trial.  The  in- 
dictment charges,  in  the  usual  form,  the  murder  of  Amos  Dur- 
fee  by  the  prisoner,  on  a  certain  day,  and  at  a  certain  town 
within  the  county. 

These  facts,  although  officially  returned  by  the  sheriff,  were, 
by  a  provision  in  the  habeas  corpus  act,  (2  JR.  ^S.  471,  2d  erf., 
I  50,)  open  to  a  denial  l.y  affidavit,  or  the  allegation  of  any  fact 
to  show  that  the  imprisonment  or  detention  was  unlawful.  In 
such  case,  the  same  section  requires  this  court  to  proceed  in  a  sum- 
mary way  to  hear  allegations  and  proofs  in  support  of  the  impris- 
onment or  detention,  and  dispose  of  the  party  as  the  justice  of  the 
case  may  require.  Under  color  of  complying  with  this  provis- 
ion, which  is  of  r^^^ent  introduction,  the  prisoner,  not  denying 


394  CASES  IN  THE  SUPREME  COURT. 

The  People  v   MeLeod. 

Tlie  depositions  heretofore  taken  id  the  cause  being  tbns  cat 
ofl^  there  are  no  means  of  enquiry  left  to  us  on  this  motion,  by 
which  we  can  say  whether  a  murder  w^as  in  fact  committed, 
or  whether  the  charge  would  probably  be  mitigated  on  the 
trial  to  a  very  doubtful  case  of  manslaughter,  or  to  a  homicide 
in  defence,  or  whether  all  participation  might  be  disproved 
by  showing  a  clear  alibi.  Nothing  is  better  settled,  on  Eng- 
lish authority,  than  that,  on  habeas  corpttSy  the  examination 
as  CO  guilt  or  innocence  cannot,  under  any  circumstances,  ex- 
tend beyond  the  depositions  or  proofs  upon  which  the  prison* 
er  was  committed.  This  would  be  so,  even  on  habeas  cor 
pus  before  an  indictment  found,  however  loosely  the  charge 
might  be  expressed  in  the  warrant  of  commitment.  Chitty, 
at  the  page  before  cited,  says :  "  It  is  in  fact  to  the  depositions 
alone  that  the  court  will  look  for  their  direction :  when'  a 
felony  is  positively  charged,  they  will  refuse  to  bail,  though 
an  alibi  be  supported  by  the  strongest  evidence."  He  cites 
Rex  V.  Greenwood,  (2  Sir.  1138,)  a  case  of  robbery,  and  eight 


mciit  against  him  had  been  obtained  by  perjury.  (Id.  306.)  Marsiiaul,  C.  J 
inquired  of  Mr.  Martin,  one  of  Burr^g  counsel,  whether  there  waa  any  precedent 
of  a  court  having  bailed  for  treason  after  the  finding  of  a  grand  jury,  on  the 
ground  either  that  the  testimony  before  the  grand  jury  had  been  impeached 
for  perjury,  or  that  other  testimony  had  been  laid  before  the  court,  which  had 
not  bccij  in  the  possession  of  the  grand  jury.  Mr.  Martin  said,  he  had  not  anU- 
cipated  this  case,  and  waa  not  prepared  with  authorities ;  but  he  had  no  doubt  that 
such  existed.  (Id.  308.)  After  considerable  desultory  discussion,  the  Cmw 
Ji>imcE  declared,  "that  the  act  of  congress,  in  express  terms,  enabled  tlie 
eo*irt  to  bail  a  prisoner  arrested  for  treason.  That  there  wae  no  dittinction  bt" 
tveen  treason  and  other  criminal  eases,  as  to  the  power  to  bail  upon  arrests ;  boC 
tl;at  an  arrest  might  be  after  a  finding  by  a  grand  jury ;  in  which  case,  the  finding 
of  ihf.  grand  jury  would  he  the  evidence  on  which  the  court  would  have  to  judge, 
taUther  the  party  arrested  ought  to  be  bailed.  That  they  were  to  exerc'se  their 
diflcrution  according  to  the  nature  and  circumstances  of  the  ofience,  and  of  the 
evidence  and  *  usages  of  law.'  That  the  *  usages  of  law,*  were  to  be  found  in 
Uie  common  law,  and  the  practice  of  the  courts ;  but  that  he  doubted  extreme- 
ly, whether  the  court  had  the  right  to  bail  any  person,  after  an  indictment  ka 
Ireason  had  been  found  against  him  by  a  grand  jury ;  especially  in  a  case  Uka 
Ote  present,  where  the  government  was  ready  with  its  testimony,  and  there  was 
no  eitraordinary  circumstance,   as  an  alibi  clearly  proved,  (hnt  •*<    Rex.   v 
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credible  witnesses  making  affidavit  that  the  prisoner  waa 
at  another  place  at  the  time  when  the  robbery  was  sworn 
to  have  been  committed;  yet,  adds  the  report,  the  court 
refused  to  admit  him  to  bail,  but  ordered  him  to  remain  till 
the  assizes.  Here  the  crime  is  clearly  proved  by  the  dc- 
IK)sitions  which  have  been  read  on  the  side  of  the  people, 
while,  instead  of  eight  witnesses  to  an  alibi,  we  have  the 
solitary  affidavit  of  the  prisoner.  In  Bex  v.  Acton,  (2  Str> 
851,)  it  was  alleged  that  the  prisoner  had  before  been  tried 
for  a  murder  and  acquitted.  Afterwards,  on  proof  of  Cicts 
exactly  similar  to  those  in  question  at  his  former  trial,  a 
justice  of  the  peace  issued  a  warrant  charging  him  with 
another  murder;  and  he  was  again  committed.  On  his 
being  brought  up  by  habeas  corpus,  his  counsel  offered  to 
show  his  former  acquittal ;  yet  the  court  refused  to  hear 
the  proof.  (1  Barnardist,  K,  B,  250,  S.  C.)  On  the  au- 
thority of  this  case,  Mr.  Chitty,  at  the  page  of  his  book 
just  cited,  lays  down  the  rule,  that  the  court  will  not  look 
into  extrinsic  evidence  at  all.      He   states    a  case  wherem 


Greenwoodf  1  Sir.  1 138,)  to  repel  the  elTect  of  the  finding  of  the  jary ;  and  that  he 
wished  aathorities  produced  to  satisfy  the  court,  that  it  had  the  power.'*  (1  Burr*9 
Trialy  ut  Bupra^  p.  310,  311}  Some  further  discussion  ensued,  when  Burrenquir^, 
whether  the  court  would  go  into  testimony  extrinsic  the  indictment.  The  Chief 
JuaricB  answered,  that  he  never  knew  a  cote  similar  to  the  present,  where  such  an 
examination  had  taken  place.  Mr.  Martin  said,  he  would  produce  aulliorities,  if  he 
bad  time  allowed  him.  The  Chief  Justice  insisted  upon  the  necessity  of  producing 
adjudged  caset,  to  prove  that  the  court  could  bail  a  party  against  whom  an  indict' 
mtnt  had  beenjuund.  Mr.  Burr  replied,  he  did  not  wish  to  protract  the  session  of 
the  court,  to  suii  his  own  personal  convenience ;  and  there  was  no  time  at  present  to 
look  for  autliortties.  The  Ciiikp  Justice  observed,  that  he  was  then  under  the  ne- 
cessity of  committing  CoL  Burr.  Mr.  Burr  stated  that  he  was  willing  to  be  com- 
mitted, but  hoped  the  court  had  not  forestalled  its  opinion.  "  Cmiep  Justice. — I 
have  only  stated  my  present  impressions.  This  subject  is  open  for  argument  here- 
after.    Mr.  Burr  stands  committed  to  the  custody  of  the  marshal.**    (Id.  312.) 

Mr.  Burr  was  at  first  confined  in  the  public  jail,  and  afterward|  other  places  of 
foafinement  were  provided  for  him,  (Id.  351,  359  ;)  but  he  was  not  balledf  nor,  •• 
■oems,  was  the  question  of  bailing  him  ever  renewed  by  his  counsel 
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the  same  question  came  up  in  respect  to  an  inferior  crime-- 
receiving  stolen  goods  with  a  guilty  knowledge.  The 
nr'soner's  affidavit  denied  his  knowledg^e:  yet  the  court  re- 
fused  to  bail,  saying  the  fact  of  knowledge  was  triable  by 
a  jury  only.  Tliey  added,  it  would  be  of  damrerous  conse- 
quence to  allow  such  proceedings,  as  it  might  induce  prison- 
ers generally  to  lay  their  case  before  the  court  Petersd.  on 
Bad,  b22,  refers  to  Chitty,  who  cites  Cos.  K.  B.  96.  This 
book,  eo  noniine,  does  not  appear  now  to  be  extc-mt ;  and  12 
Mod.  the  only  reference  I  am  aware  of  whi<;h,  among  the 
English  quotations,  is  synonymous  with  Chitty's,  does  not 
appear  to  contain  the  case  stated  by  him.(c/)    But  it  accords 


(i)  The  judge  bu  since  refened  me  to  this  case  in  CunningluniCt  Rep.  96,  2J  ed. 
printed  in  1 770.    It  is  as  followi : 

"  Rex  m.  Parnam. 

The  defendant  was  brought  np  here  hj  habeas  corpus,  from  the  boose  of  eorree- 
tl^n.  being  committed  there,  for  receiTing  a  silver  spoon,  which  was  stdeo,  knowing 
it  to  bo  stolen ;  and  Mr.  Ejfres  moved  that  he  might  be  bailed,  having  lour  credita- 
ble and  substantial  men  for  that  purpose ;  and  having  an  affidavit  to  produce,  which 
positively  swore,  that  though  he  did  receive  the  silver  spoon,  yet  that  he  did  not 
know  that  it  was  stolen ;  and  that  the  prisoner  was  an  apprentice  to  an  apothecary 
of  this  city,  (London,)  and  the  son  of  a  gentleman  of  fortune.  And  cited  the  case 
of  Rex  and  Cripe,  (6  Geo.  1,)  to  shew  that  the  court  will  sometimes  enter  into  the 
probability  of  the  person's  not  being  guilty,  (of  the  matter  of  which  he  is  accused,) 
and  will  read  affidavits  to  that  purpose. 

The  court,  at  first  scrupled  to  suffisr  the  affidavits  to  be  read ;  but  on  citing  Crip^i 
ease,  they  permitted  it  And  then  Mr.  Just  Lee  said,  that  the  prisoner  had  admi* 
ted  the  reception  of  the  spoon,  though  he  denies  that  he  knew  it  was  stolen :  So  tha 
the  only  question  is,  whether  he  did  know  it  or  not ;  which  is  matter  fit  to  be  tried 
by  none  but  a  jury :  and  that  the  reason  why  they  admitted  Crips  to  bail,  was, 
because  the  prosecutor  himself  confessed  himself  donbtful  as  to  the  identity  of  the 
person.  But  that  is  not  the  case  here  ;  and  in  Crip^s  case,  I  denied,  on  the  trial, 
to  grant  him  a  copy  of  his  indictment,  in  order  to  bring  an  action  on  it  for  a  mali- 
eious  prosecution  ;  because  the  accusation  seemed  to  be  grounded  merdy  on  tbs 
mistake  of  the  identity  of  the  person. 

Ch  Just.  {Lord  Hardwickc).  According  to  my  brother  l>e'«  state  ol 
the  case  of  Rex  and  Crips,  it  appears  that  he  was  not  bailed  on  considera- 
tion of  the  merits  of  the  commitment,  but  of  the  mistake  of  the  pemni  s9< 
evsed.     Bui  here  you   apply  to  have  the  defendant  dischargerl  on  the  very  v^ 
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irith  many  others  in  circumstance ;  and  the  reason  given  is 
ahnost  too  plain  to  demand  any  direct  authority.  To  hear  de- 
fensive matter  throuo^h  ex  parte  affidavits,  as  a  ground  for  bail 
ing  the  prisoner,  would  be  to  trench  on  the  office  of  the  jury  ; 
for  in  the  case  of  high  crimes,  bail  would  be  equivalent  to  an 
acquittal.  Accordingly,  the  rule  as  laid  down  in  Horner*s  case^ 
(1  Lectck,  270,  4tk,  Lond,  ed.  1815,)  is,  in  effect,  the  same  with 
that  stated  by  Chitty.  The  prisoner  had  been  committed,  under 
a  charge  of  defrauding  and  robbing  a  man  of  his  money  by 
false  pretences.  It  was  insisted,  that  the  facts  stated  in  the  de- 
positions for  the  king  made  out  a  mere  misdemeanor  ;  and  that 
the  prisoner  was  therefore  entitled  to  bail.  But  the  transaction 
by  which  the  money  was  obtained,  admitted  of  one  constnjc- 
tion  which  misrht  make  it  a  felonious  taking:.  The  court  said — 
"  In  cases  of  this  kind,  the  course  has  always  befeu  to  leave  it 
to  the  jury  to  determine,  quo  animo  the  money  was  obtained. 
In  such  a  case,  the  court  never  form  any  judgment  whether  the 
facts  amount  to  a  felony  or  not;  but  merely  whether  enough 
is  charged  to  justify  the  detainer  of  the  prisoner,  and  put  him 
upon  his  trial." 

The  cases  I  have  noticed  were,  in  several  -respects,  strong- 
er for  the  prisoner  than  the  case  before  us.  They  Avere 
aiostly  founded  on  charges  of  a  character  much  less  seri- 
ous than  murder.  They  were  all  before  indictment  found; 
Bome  of  them  presented  a  state  of  things  on  which  it  was 
plainly  impossible  to  convict;  and  last,  though  not  least, 
they  were  mere  applications  for  bail;  a  thing  which  McLeod 
does  not  ask  for.  He  demands  an  absolute  discharge,  on 
^uuds    upon  which,    according  to  the  laws  of   England, 


<U :  but  I  think  it  would  be  of  the  most  dangerouf  consequence,  if  wti  should 
atlnir  of  such  proeei*dinp( ;  for  then,  all  the  prisoners  hi  England  would  la  j  th  •^'.r 
ea«o  before  us,  and  we,  instead  of  the  jury,  mnst  trj  the  truth  of  the  fact 
far  which  they  are  committed.  Besides,  it  mijjrht  very  much  encouraire  the 
Cfimpoanding  of  ibbmies,  between  the  prosecutor  and  prisoner.  And  therefore 
I  think  he  ought  to  be  remanded :  and  per  curiam  he  was  remanded,  ahstnti 
Fnbyn.** 


> 
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he  would  not  even  be  entitled  to  bail.(e)  The  law  of  Eng.aiid 
formed,  in  this  respect,  the  law  of  New- York,  until  our  new 
habeas  corptis  act  took  effect. 


INA,  ) 


(e)  The  followin^^  decision,  made  at  Charlofton,  Feb.  1838,  by  the  South  Caro. 
llna  court  of  appeals,  holds,  that  on  the  return  of  a  mere  warrant  of  cnmmttmont, 
even  previous  to  an  indiciroent  found,  the  prisoner  is  not  entitled,  in  rirtue  of  the 
habeas  corpus  act^  (31  Car.  2,  c.  2,)  to  a  discharge  ;  but  at  most,  onlj*  to  enlarge, 
nient  on  bail,  if  the  offence  appear  to  be  bailable.  It  will  be  found  in  Dudiey*9 
Law  Rep.  S.  Car.  p.  295,  et  seq. ;  and  bnng  valuable,  not  mcrelj  in  connection 
with  the  main  points  decided  in  McLeod*8  case,  but  also  ai  furnishing  direetiooi 
bi  respect  to  tlie  fonn  and  efTcct  of  the  common  magistrate's  criminal  warruit,  it 
m  here  inserted  at  length. 

**  The  State  m.  James  E.  Everett. 

Before  Hat,  J.  at  Chambers,  July  28,  1837. 

The  defendant  was  brought  np,  by  a  habeas  corpus,  under  the  St.  31,  C^r,  S,  e. 
I.  and  the  cause  shown  fur  his  detention  was  the  following  warrant : 

*Thb  State  of  South  Carolina, 
Charleston  District. 

By  Daniel  Horlbeck,  one  of  the  justices  of  the  qtiorum,  in  and  for  the  district 
alb'esaid. 

To  any  lawful  constable,  and  to  the  keeper  of  the  common  jail,  in  the  said  district : 

These  are  to  rcqtiire  you  forthwith  to  convey  and  deliver  into  the  custody  of  thi 
keq)er  of  the  said  jail,  the  b«)dy  of  James  E.  Everett,  charged  before  A.  H.  Brown, 
on  the  oath  of  A.  Gibson,  from  circumstances,  with  larceny  of  bank  bills  of  the 
Union  Bank  of  Florida,  valued  at  about  seventy  dollars ;  there  being  other  bills 
lo9t,  and  one  $30  and  one  $20  bill  being  found  on  the  person  of  said  James  E. 
Everett  And  }ou,  the  said  keeper,  are  hereby  required  to  receive  the  said  James 
E.  Everett  into  your  custody,  in  the  said  jail,  and  him  there  safely  keep. 

Given  under  my  hand  and  seal,  at  Charleston,  this  twenty.first  day  of  July,  oo« 
thousand  eight  hundred  and  Uiirty-tseven,  and  in  the  sixty-second  year  of  American 
Independence.  Daniea.  Horlbeck,  Q.  U  [l.  s.] 

Acting  for  A.  H.  Brown.' 

The  counsel  for  the  defendant  moved  for  his  discharge,  on  the  ground  that  ti.e 
warrant  contained  no  direct  and  certain  charge  of  a  felony,  or  any  other  offence, 
but  wan  altogether  loose,  and  founded,  according  to  the  warrant  itself,  on  looee  cir. 
cumstances. 

The  attorney  general  contended,  that  the  warrant  contained  a  charge  of  laireny, 
sufficiently  direct  and  certain ;  but  that  even  if  it  were  defective,  the  court  wu 
tx>und  to  commit  the  defendant,  if  sufficient  evidence  oould  be  produced  agaiml 
him  to  warrant  his  being  put  upon  his  trial ;  and  he  produced  a  considerable  naiD« 
bcr  of  affidavits,  upon  which,  it  appeared,  the  warrant  had  been  issue; 

His  honor  did  nnt  think  there  was  any  thing  in  the  affidavits  wiiioii 
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•  The  Statb  of  South  Carouna, 
Charleston  District. 


U  becomes  necessary  next  to  inquire,  whether  tho  new 
statute  has   worked  any  enlargement  of  our  powers  >)eyond 

imrrHiit  hia  deprivinsf  a  citizen  of  his  liberty,  and  being  satiatfied  of  the  insnfiicicncy 
of  the  warrant,  he  ordered  the  primner  to  be  discharged. 

A  motion  was  then  made  on  behalf  uf  the  defendant,  that  as  the  prosecotion 
against  him  was  at  an  end,  the  money  taken  from  him  should  be  returned.  The 
attorney  {rcncral  opposed  the  motion,  on  the  ground  that  the  prosecution  was  not 
at  an  end  ;  and  he  should  feci  it  his  duty  to  submit  the  case  to  a  grand  jury.  The 
motion  wa?  granted. 

In  connection  with  the  foregoing,  the  court  considered  the  oase  of 

The  State  m.  Benjamin  Potter. 
Before  Bat,  J.  at  chambers,  August  8,  1837. 
In  this  ease,  the  defendant  was  brought  up  upon  a  habeas  carpus,  and  the  emsm 
shown  for  his  detentv  n,  was  the  following  warrant : 

t 

* 
By  Thomas  Martin,  one  of  the  justices  of  the  quorum,  in  and  for  the  district 

aforesaid. 

To  any  lawful  constable,  and  to  the  keeper  of  the  common  jail  in  tlie  said  district : 

These  are  to  require  you  forthwith  to  convey  and  deliver  into  the  custody  of  die 

said  keeper  of  the  said  jail,  the  body  of  Bcnj.  Potter,  charged  before  me,  upon  the 

oath  of  Capt  Ross,  with  having  committed  larceny.     And  you,  the  said  keeper, 

are  heri'by  required  to  receive  the  said  Benj.  Potter  into  your  custody  in  the  said 

jail,  ajid  him  there  safely  to  keep. 

Given  under  my  hand  and  seal,  at  Charleston,  this  twelfth  day  of  July,  one 

thousand  eight  hundred  and  thirty-seven,  and  in  the  sixty-sccnnd  year  of  American 

Independence.  Thomas  Martin,  Q.  U.  [l.  8.]* 

'JThe  defendant's  counsel  moved  for  his  discharge,  on  the  ground  that  the  charge 
In  the  warrant  was  uncertain  and  insufficient ;  and  he  called  for  the  affidavits  on 
which  the  prosecution  was  founded. 

The  attonicy  general  contended  that  the  charge  is  the  warrant  was  sufficient ; 
and  he  declined  tn  produce  the  affidavits,  inasmuch  as  he  had  no  objection  to  the 
defendants  being  admitted  to  bail ;  but  that  this  was  not  moved  for :  and  he  denied 
the  authority  of  the  court  to  look  into  the  affidavits,  with  a  view  to  the  discharge 
uf  the  defendant  without  bail. 

His  honor  ruled  the  warrant  wi»  insufficient,  and  ordered  the  defendant  to  be 
ict  ai  liberty. 

The  attorney  general  appealed  from  tne  decision  of  his  honor  in  the  above  case*^, 
and  moved  that  the  several  orders  made  by  him,  in  the  said  cases,  might  be  revera- 
ed,  or  vacated,  on  the  following  grounds : 

1  st  That  in  each  case,  the  warrant  contained  a  charge  of  felony  sufficiently  di. 
tect  and  certain  to  warrant  the  detention  of  the  defendant. 

2d.  That  the  defendant,  in  each  case,  having  been  committed  for  a  felony 
liiainly  <!xpreaBed  in  the  warrant,  his  honor  had  no  authority  under  the  siat 
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what  we  have  seen  they  were  np  to  the  time  when  it  j«ss- 
ed.    The  2  R.  S.  469,  2d  ed.  h  40,  41,  require  us  lo  cz- 

31  Car,  2,  e,  2,  to  dlschar^  the  defendant ;  and  that,  sitting  at  chamben,  he  had 
no  other  authority  to  discharge  the  defendant,''  without  requiring  bail,  or,  at  least, 
the  defendants  own  recognizance.  It  heing  renpectfuUy  aubmitted,  that  a  judge 
at  chambers  has,  independently  of  the  St  31  Car.  2,  e.  2,  no  other  control  over  a 
prosecution,  regularly  instituted  by  a  magistrate,  than  to  admit  the  defendant  to  bail 

dd.  That  even  if  the  warrant  in  EveretVg  cate  had  been  defective,  his  honur  was 
bound  on  the  evidence  contained  in  the  affidavits,  to  have  committed  the  defendant 
for  trial,  or  to  have  required  bail 

4th.  That  at  all  events,  his  honor's  jurisdiction  extended  no  further  than  to  dis 
charge  the  defendant  from  confinement  He  poasessed  no  authority  to  acquit  the 
defendant ;  or  to  forbid  the  continuance  of  the  prosecution ;  and,  therefore,  be  had 
no  authority  to  order  the  money  to  be  paid  to  the  defendant ;  which,  it  ia  submitted, 
can  only  be  done,  when  the  defendant  is  acquitted  by  a  jury,  or  the  proaeeutioii 
abandoned. 

H.  Bailey f  attivney  generaL 

Elfe,  for  defendant. 

EIarlb,  J.,  delivered  the  opinion  of  the  eoort. 

The  points  presented  in  these  two  oases  am  the  same,  and  they  will  therefore  bs 
considered  together. 

The  defendants  in  both  case*  were  brought  up  before  a  judge  at  chambers  od 
habea9  corpus.  The  cause  shewn  in  each  case,  on  the  return  of  the  writ,  was  a 
warrant  of  commitment,  uilder  the  seal  of  a  justice  of  quorum.  In  the  case  of  Eve. 
rett,  the  charge  was  stated,  that  the  defendant  was  *  charged  before  A.  H.  Brownt 
on  the  oath  of  A.  Gibson,  from  circumstances,  with  larceny  of  bank  bills  of  the 
Union  Rank  of  Florida,  valued  at  seventy  dollars,  there  being  other  bills  lost,  and 
one  ^5\)  and  one  fj^^O  bill  being  found  on  the  person  of  the  said  Everett*  In  P\** 
ter's  case,  that  he  was  *  charged  before  me,  upon  the  oath  of  Captain  Ross,  with 
having  committed  larceny.*  Both  warrants  commenced  and  concluded  in  legal  form, 
and  in  every  other  particular  were  technically  correct  In  the  case  of  Everett,  a 
nv)tion  was  made,  on  the  return  of  the  writ,  for  his  discharge,  on  the  ground  that 
the  warrant  contained  no  direct  and  certain  charge  of  felony,  or  any  other  offence ; 
and  in  the  case  of  Potter,  a  like  motion  was  made  on  the  ground,  that  the  charge 
m  the  warrant  was  uncertain  and  insufficient ;  and  both  defendants  were  diwharg- 
ed,  not  from  confinement  on  bail  for  their  appearance,  but  wore  set  at  liberty,  to  p) 
without  day. 

No  decision  that  can  be  made  by  thk  court,  will  recapture  the  defendants,  and 
bring  them  to  justice.  But  it  has  been  urged  upon  us  by  the  attorney  general,  to 
express  an  opinion  which  may  prevent  the'T  former  discharge  from  being  urged  in 
their  behalf,  in  case  they  should  be  retaken,  and  may  servo  to  guide  magistrates  in 
like  cases. 

At  this  day,  one   would    hardly  suppose  that  a  queatiim  coold  arise  on  IIn 
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amine  the  facts  contained  in  the  return,  and  into  the  caum 
of  the  confinement  of  the  prisoner;  and  if  no  legal  cniue 


mbjcct  uf  proceedings  under  the  habeas  corpus  act,  and  3ret  there  dooa  leein  to  bf 
a  popular  inisapprchensioo  in  relation  to  them,  indicating  a  belief  that  the  habeas 
corpus  act  is  a  sort  of  univenial  relief-law — a  samroary  general  jail  deliTery. 

The  object  of  th<^  Ftatote  waa,  to  provide  a  mode  of  relief  from  onlawfiil  imprls. 
ontiK'nt ;  a  confinement  withoat  lawful  warrant,  without  It'gal  eauae,  on  vague, 
indefinite  and  uncertain  charges.  Bnt  the  pnitection  intended  by  the  act,  goes  no 
farther  tlian  an  enlargement  on  bail  for  the  appearance  of  tlie  prisoner  at  the  next 
•ossions ;  and  it  is  not  every  prisoner  that  can  claim  even  this  enlargement  ex  de» 
biio  juaiicw.  Under  the  act,  in  the  very  iection  which  provides  for  issuing  the 
writ,  an  important  exception  gives  character  to  the  whole  proceeding — *  unless  the 
iommitment  aforesaid  were  for  treason  or  felony,  plainly  and  specially  expressed 
ji  the  warr;mt  of  commitment,'  on  the  return  of  the  writ,  with  the  cause  of  the 
iietention,  the  judge  'shall  discharge  the  said  prisoner  from  his  imprisonment, 
faking  his  recognixance  for  fiia  Mnmuirance,  with  one  or  morth  surety  or  sureties, 
m  any  sum  according  to  bis  discretion,  dLC.,  unless  it  shall  appear  that  the  party 
so  conjTnitted  is  rcttiined  upon  legal  process,  order,  or  warrant,  out  of  some  court 
ihat  hath  jurisdiction  of  criminal  matters,  or  by  some  warrant,  signed  and  sealei* 
by  S'imo  justice  of  the  peace,  for  such  matters  or  offences,  for  the  which,  by  the 
faw,  the  pritfcmer  is  not  bailable.'  The  object,  therefore,  is  to  ascertain  the  cauM 
uf  arrest  ami  imprisonment,  and  t**  obtain  bail,  if  the  offence  be  one  for  which 
bail  can  be  anowed.     Grand  larceny  is  a  felony,   for  which  bail  is  not  granted 

of  course,  and,  I  apprehend,  few  cases  can  be  found  since  the  case  uf ,  in 

Lord  Mansfiela*«  time,  where  one  eaught  with  the  stolen  goods  upon  him  has  not 
been  committed  cu  jaiL 

In  the  case  beftne  us,  the  warrants  do  contain  an  explicit  charge  of  a  distinct 
and  specified  uffenco.  In  the  case  of  Everett,  it  is  for  *  felony  plainly  and  specially 
expressed,'  for  whicn  «>y  the  law  tlie  prisoner  was  not  bailable,  stating  in  fact  that 
he  haJ  the  stolen  gouo4  upon  him.  By  virtue,  therefore,  of  any  powers  delegated 
by  the  habeas  corpus  aift,  such  a  perbon  could  not  be  bailed,  much  less  released, 
and  set  at  liberty,  to  go  without  day. 

In  tlvj  caste  of  Potter,  the  charge  is — that  the  prisoner  had  eiwimitted  larceny, 
without  any.faots  or  circumstances  to  shew  whether  it  was  grand  or  petit  larceny 
In  such  case,  in  favor  of  liberty,  without  mora  appearing  from  tlie  depositions  o» 
examinations,  I  should  regard  it  as  a  charge  uf  petit  larceny,  and  admit  to  bail 
Potter,  therefore,  should  have  b -en  bailed,  but*  not  relea«d.  VVe  think  the  war- 
rants uf  commitment  arc  sufficiently  certain  in  both  cases.  It  is  a  great  mia. 
takff  to  suppose  that  a  warrant  for  apprehension,  or  a  warr^t  of  cnmmjtmeut, 
need  contain  any  statement  at  all  of  the  evidence  on  which  it  is  founded,  or  need 
enumerate  any  of  the  facts  and  circumstances  accompanying  the  ofTcnee.  There 
are  several  high  authorities  that  it  need  not  even  contain  a  specification  of  the  par- 
tieular  offence    -  But  the  better  opinion,  as  well  as  the  gvmeral  and  approved  practiM 
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lie  sliown  for  it,  or  for  its  continuation,  we  are  to  dischai]^ 
him.    That  here  is  legal  cause,  viz.  an  indictment  for  raur 


is,  that  it  ihould  state  the  offeoee  with  ooiiTeiiient  certainty — ^that  it  ahoald  not  \m 
for  felon  J  generallj,  bat  should  contam  the  special  natare  of  the  felony:  as,  for  foli)- 
ny  of  the  death  of  J.  S.,  or  bw^laiy,  in  breaking  the  house  of  J.  S.  But  sapposmg 
the  offence  to  have  been  described  with  too  little  certainty,  it  should  have  been  nnly 
regarded  as  good  cause  for  admitting  the  party  to  bail 

Independently,  however,  of  the  habeat  eorjma  act,  the  ooait  of  sessions,  by  Tinne 
•f  its  general  powers  in  criminal  matters,  may  in  term  time  or  at  chambers,  adroit  a 
prisoner  to  hail,  in  all  offences  and  felonies  whatever.  It  is  a  great  power,  and  is  to 
be  exercised  with  discretion.  But,  said  Lord  Mansfield  on  an  applicatioif  for  bail  in 
a  celebrated  case,  *  discretion  when,  applied  to  a  court  of  justice,  means  sound  dis- 
efetion  guided  by  law ;  it  must  be  governed  by  rule,  not  by  humour;  it  must  not  be 
arbitrary,  vague  and  fanciiiil,  but  legal  and  regular.'  And  here  it  may  not  be  amisi 
4o  show  the  practice  of  the  English  courts  on  this  subject. 

One  came  np  on  habeaa  cor/ni8^  charged  with  a  commitment  for  robbery  en  the 
highway  ;  the  prosecutor  attending,  insisted  he  was  the  man,  and  although  ei^t 
affidavits  of  credible  peraons,  proving  him  to  bo  at  another  place  at  the  time  of  the 
robbery,  were  read,  yet  the  court  refused  to  admit  him  to  bail,  and  remanded  hin 
until  the  assizes.    (2  Strange,  1138.) 

But  the  court  will  look  into  the  depositions,  and  bail  accordin^y ;  and  if  com- 
mitted for  manslaughter,  yet  if  the  depositions  made  it  murder,  the  oooit  will  not 
bail,  and  e  converBO,    (lb.  1342.) 

And  in  Rex  v.  Judah,  (2  T.  R.  225,)  the  discharge  of  the  prisoner  was  noveil 
fur,  because  the  word  *  feloniously*  was  omitted  in  the  oomm  tment,  which  was  for 
a  statutory  offence,  stating  the  circumstances  supposed  to  create  the  offimce.  Ash- 
hurst,  J.  said,  *  unless  it  appears  on  the  face  of  the  commitment  Itself,  that  the  de. 
fendant  is  charged  with  a  felony,  we  are  bound  by  the  habent  eorpvM  act  to  dis 
charge  him,  taking  such  bail  as  we  shall  think  fit,  according  to  the  circumrtasees 
of  the  case  ;  and  Grose,  J. :  *  It  would  be  sufficient  if  upon  the  facts  stated  they 
could  not  but  see  that  the  act  was  feloniously  committed.*  In  that  case  the  cir. 
cumstanccs  did  not  amount  to  a  charge  of  felony,  and  they  bailed  him. 

But  in  the  King  v.  Marks,  (3  East,  B.  157,  et  al.,)  where  the  warrant  of  com- 
mitment contained  an  insufficient  statement  to  constitute  felony,  and  the  deposi- 
tions were  very  full,  and  stated  the  offence  with  sufficient  precision,  the  court  re- 
fused to  bail  and  remanded. 

In  the  exercise  of  this  general  power,  which  in  England  appertams  to  the  court  of 
king's  beneh,  and  here  iif  the  court  of  general  sessions,  there  is  no  doubt  that  a  judge, 
before  whom  a  prisoner  is  brought,  will  look  beyond  the  commitment,  if  necessary, and 
will  liail,  or  remand,  according  to  circumstances.  And  in  sdmitting  to  bail,  he  sfaiinid 
pay  due  regard  to  the  statute  for  regulating  bail,  and  should  not  admit  .to  bail  apei^ 
•en  who  is  there  expressly  declared  to  be  debarred  from  it,  without  some  partieuiar 
eircumstances  in  his  favor.  He  should  not  undertake  to  determine  fully  upon  the  gudl 
of  a  prisoner,  and  set  him  at  liberty  without  bail  and  witliout  day,  howcv«« 
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der,  and  an  order  of  commitment,  we  have  seen  is  not  de- 
nied.  By  the  45th  section,  p.  470,  if  it  appear  that  the  party 
has  been  legally  committed  for  any  criminal  offence,  we  aro 
required  to  let  him  to  bail,  if  the  case  be  bailable.  But  so  far, 
we  have  no  direction  as  to  what  case  shall  be  considered  baila- 
ble. We  are  left  under  the  restraints  which  I  have  noticed 
as  existing  before  the  statute.  Not  one  of  them  is  removed 
by  it. 

Then  comes  section  50,  p,  471,  which  is  relied  on  by  the 
prisoner's  counsel.  I  briefly  noticed  this,  in  proposing  the  ques- 
tion to  be  conside/ed.  But  the  prisoner  is  entitled  to  the  bene- 
fit of  it  entire.  The  words  are,  that  "  the  party  brought  before 
such  court  or  officer,  on  the  return  of  any  writ  of  habeas  corpus, 
may  deny  any  of  the  material  facts  Sf^t  forth  in  the  return,  or 
allege  any  fact  to  show  either  thai  his  imprisonment  or  deten- 
tion is  unlawful,  or  that  he  is  entitled  to  his  discharge,  which 
all^ations  or  denials  shall  be  on  oath  ;  and  thereupon  such 
court  or  officer  shall  proceed  in  a  summary  way,  to  hear  such 
allegations  and  proofs  as  may  be  produced  in  support  of  such  im- 
prisonment or  detention,  or  against  the  same,  and  to  dispose  of 
such  party  as  the  justice  of  the  case  may  require."  Under  this 
statute,  the  prisoner't^  counsel  claim  the  right  of  going  tiehind 


foctly  the  ofTcnee  may  haye  thsen  chargred  in  the  commitment,  or  however  strong 
the  circumstances  in  his  favor,  proved  by  affidavits,  or  collected  from  the  examina- 
tion. Such  a  power  does  not  exist  in  any  judge,  in  term  time  or  at  chambers,  where 
any  offence  at  all  is  alleged  ;  sucfai  a  power  would  be  superior  to  the  laws,  wherever 
lodged.  It  would,  to  all  purposes,  be  a  dispensing  power,  as  effectual  and  danger- 
ous as  any  that  has  been  claimed  or  exercised  under  the  most  arbitrary  go/ern- 
rocnt 

We  are  constrained,  therefore,  to  ssy  that  his  honor  who  heard  the  motions  at 
chambers  exceeded  his  powers  and  decided  erroneously,  when  he  discharged  the 
prisoners  without  trial,  without  bail,  and  without  day  ;  that  in  the  utmost  latitude  of 
his  discretion,  he  should  only  have  admitted  them  to  bail ;  and  as  to  Everett,  that 
in  the  exercise  even  of  that  discretion,  he  should  not  have  been  boiled  witliout 
ftnmg  circumstances  in  his  behalf,  shown  by  affidavit 

So  fat  as  regards  the  prisoners,  if  proceedings  against  them  should  go 
on,  t&e  crders  to  dischirge  them,  and  the  other  orders,  arc  set  aside  and  an* 
ttUled.' 
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the  indictment,  and  proving  that  he  is  not  giiilty  by  affida* 
vit,  as  he  may  by  oral  testimony  before  the  jury.  We 
have  already  shown  the  absurdity  of  such  a  proposition  ia 
practice,  and  its  consequent  repudiation  by  the  Enghsh 
criminal  courts.  And  we  are  not  disposed  to  admit  its  adop- 
tion by  our  legislature,  without  clear  words  or  necessary  con- 
struction. 

We  think  its  object  entirely  plain,  without  a  resort  to  the 
rules  of  construction.  Its  words  are  satisfied  by  being  lim- 
ited to  the  lawfulness  of  the  authority  under  which  the 
prisoner  is  detained,  without  being  extended  to  the  force  of 
the  evidence  upon  which  the  authority  was  exerted,  oi 
v/hich  it  may  je  in  the  prisoner's  power  to  adduce  at  the 
trial.  This,  if  necessary,  is  rendered  still  more  plain,  by  con- 
sidering the  evil  which  the  statute  was  intended  to  remedy. 
At  common  law,  it  was  doubtful  whether  the  prisoner  could 
question  the  truth  of  the  return,  or  overcome  it,  by  show- 
ing extrinsic  matter  upon  the  point  of  the  authority  to  im- 
prison. The  statute  was  passed  to  obviate  the  oppression 
that  might  sometimes  arise  from  the  necessity  of  holding  a 
return  to  be  final  and  conclusive,  which  is  false  in  fact,  or  if 
true,  depending  for  its  validity  on  the  act  of  a  magistrate  or 
court  which  can  be  shown  by  proofs  aliunde  to  have  been 
destitute  of  jurisdiction.  (  Watson^s  c(ise,  9  Adolplu  4*  Ellit^ 
731.  3  R.  S,  784,  6,  2d  ed,,  app,  note,)  An  innocent  man 
may  be,  and  sometimes  unfortunately  is,  imprisoned.  Yet 
his  imprisonment  is  no  less  lawful  than  if  he  were  guilty. 
He  must  await  his  trial  l^fore  a  jury.  There  are  various 
cases  in  which  the  enactment,  allowing  proof  extrinsic  to 
the  rectum,  may  have  eifect  Avithout  supposing  it  applicable 
here.  Ii  must,  I  apprehend,  for  the  most  part,  apply  to  ca- 
ses where  the  original  commitment  was  lawful,  but  in  conse- 
quence of  the  happening  of  some  subsequent  event,  the  party 
has  become  entitled  to  his  discharge ;  as,  if  he  be  committed  till 
he  pay  a  fine,  which  he  has  paid  accordingly,  and  the  return 
sUvtes  the  commitment  only.  So,  after  conviction,  he  may  all^ 
a  pardon,  or  that  the  judgraent  vnder  which  he  was  ixnpris 
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oned,  hm  h^n  reversed.  Nor  is  it  necessary  to  in(]uirt; 
how  far  we  might  be  entitled  to  go,  were  the  prisoner  in  cus- 
tody on  the  mere  examination  and  warrant  of  a  committing 


magistrate. 


But  it  is  said,  we  have  power  to  dirsct  the  entry  of  a 
nolle  prosequi,  and  it  is  our  duty  to  look  into  the  merits  of 
the  case  with  a  view  to  decide  whether  it  be  a  proper  one 
for  the  exercise  of  that  power.  This  proposition  is  a'so 
put  upon  a  new  section  of  the  revised  statutes,  which  mo?t 
clearly  gives  no  color  for  the  suggestion.  At  common  law 
the  attorney  general  alone  possessed  this  power,(/)  and 
might,  under  such  precautions  as  he  felt  it  his  duty  to  adopt, 
discontinue  a  criminal  prosecution  in  that  form  at  any  time 
before  verdict.  The  power  and  practice  under  it  are  laid  down 
in  1  Chit,  Cr.  Law,  478,  ed.  before  cited.  It  probably  exists 
unimpaired  in  the  attorney  general  to  this  day;  and  it  has 
been  by  several  statutes  delegated  to  district  attorneys,  who 
now  represent  the  attorney  general  in  nearly  every  thing  per- 
taining to  indictments,  and  other  criminal  proceedings,  local  to 
their  respective  counties.  The  legislature  finding  tlie  power 
in  so  many  hands,  and  fearing  its  abuse,  by  the  2  R,  S,  609, 
i  54,  2d  cd.  provided,  that  it  should  not  thereafter  be  lawful  for 
any  district  attorney  to  enter  a  nolle  prosequi  upon  any  in- 
dictment, or  in  any  other  way  discontinue  or  abandon  the  same, 
without  leave  of  the  court  having  jurisdiction  to  try  the  of 
fence  charged.  This  provision,  the  prisoner's  counsel  contend- 
•»d,  so  enlarged  our  powers  that  we  might  arbitrarily  interfere 


(  y)  Tiie  following  is  related  of  Sir  John  Holt,  Ch.  J.  of  the  K.  B.  in  thu  reigns 
of  Win.  and  Ann  :  **  There  were  some  persons  in  London  who  pretended  to  possess 
the  power  of  foretelling  future  events,  and  who  were  called  the  French  prophets. 
ITolt  having  upon  occasion  committed  one  of  these  to  prison,  a  disciple  of  his  came 
to  tlie  chief  justicc*s  house,  and  demrpd  to  see  him.  On  being  admitted,  he  said  : 
*  I  como  from  the  Lord,  who  bade  me  desire  thee  to  grant  a  nolle  prosequi  for  Jolm 
Atkins,  his  servant,  whom  thnu  hast  thrown  into  prison.*  *  Thou  art  a  false  prophet 
ftnd  lying  knare,'  returned  the  chief  justice  *  If  the  I^ord  had  :rnt  tiiee,  it  would 
have  been  to  the  attorney  general  ;  for  the  Lord  knoweth  that  it  is  not  in  mj  pen 
toffBiit  a  nolle  prose^M  * "    (Law  j-  Lawyers,  vol.  1,  p.  293,  294,  PhiL  ed,) 
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on  the  prisoner's  affidavit  and  other  proofs  verifying  his  inn!> 
c«t;ce,  or  even  on  grounds  of  national  policy,  as  wheie  th« 
prosecution  would  be  likely  to  affect  our  foreign  relations  un- 
favorably ;  and  that  too,  in  despite  of  the  attorney  general  ?nd 
district  attorney.  Conceded  as  it  was,  that  before  the  revised 
statutes,  we  had  no  right  to  give  such  direction,  the  argument 
seeks  to  draw  from  the  statute  giving  us  a  veto  against  the 
voile  prosequi^  a  positive  power  to  compel  its  entry.  Even  if 
we  had  such  power,  the  argument  would  be  quite  extraordina- 
ry. It  demands  that  we  should  finally  dispose  of  an  indictment 
for  murder,  on  the  sort  of  evidence  by  which  we  are  guided 
upon  a  motion  to  set  aside  a  default,  or  change  a  venue.  Li  any 
view,  this  question  belongs  primarily  to  the  executive  depart- 
ment of  the  government. 

I  shall  have  occasion  to  inquire  hereafter,  whether  these  views 
should  not  be  regarded  as  a  final  answer  to  this  application. 
That  will  depend  on  the  question,  whether  the  facts  stated  on 
the  part  of  the  prisoner,  supposing  them  to  be  admissible  at  all, 
are  proper  for  the  consideration  of  the  jury  only ;  or  whether, 
as  counsel  have  insisted  Avith  great  zeal,  they  are  such  as  to  di- 
vest our  criminal  courts  of  all  jurisdiction,  either  over  the  sub- 
ject matter,  or  person  of  the  prisoner.  We  should,  as  we 
thought  at  the  close  of  the  argument,  have  felt  ourselves  entire- 
ly satisfied  to  dispose  of  the  case  on  the  first  question,  without 
looking  any  farther  into  the  nature  of  the  transaction  out  of 
which  this  indictment  has  arisen.  But,  as  counsel  made  tlie 
question  of  jurisdiction  their  main  topic,  we  preferred  to  re- 
serve the  case,  and  have  looked  into  it  as  far  as  possible  during 
a  very  short  vacation,  consistently  with  other  pressing  judicial 
avocations. 

Want  of  jurisdiction  has  not  been  put  on  the  ground 
that  McLeod  was  a  foreigner.  An  alien,  in  whatever  man- 
ner he  may  have  entered  our  territory,  is,  if  he  commit  a 
crime  vhile  here,  amenable  to  our  criminal  law.  {Lord 
Mafisfield,  in  Campbell  v.  Hall^  Cowp.  208.  Vattel,  B,  2, 
ch.   8,  i  101,  2.      Store's  Confl,  of  L,  618,  2d  ed.)     Kay. 
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BBLjs  Locke,  though  he  were  an  Indiatij  and  never  heard  of  oui 
laws.     {Locke  on  Civ,  Gov.  B.  2,  ch.  2,  §  9.) 

But  it  is  said,  his  case  belongs  exclusively  to  the  forum  of 
nations,  by  which,  counsel  mean  the  diplomatic  power  of  the 
United  States  and  England,  or  in  the  event  of  their  disagree- 
ment, the  battle  field.  I  have  already  admitted  that  counsel 
may,  under  the  50th  section  of  the  habeas  corpus  act,  allege 
and  prove  a  want  of  jurisdiction.  To  show  this,  the  affidavit 
of  McLeod  is  produced,  from  which  the  inference  is  sought  to 
be  raised,  that  the  Niagara  frontier  was  in  a  state  of  war  against 
the  contiguous  province  of  Upper  Canada ;  that  the  homicide 
was  committed  by  McLeod,  if  at  all,  as  one  of  a  military  inva- 
ding expedition,  set  on  foot  by  the  Canadian  authorities,  to  de- 
stroy the  boat  Caroline ;  that  he  was  a  British  subject ;  that  the 
expedition  crossed  our  boundary,  sought  the  Caroline  at  her 
moorings  in  Schlosser,  and  there  set  fire  to  and  burned  her,  and 
killed  Durfee,  one  of  our  citizens,  as  it  was  lawful  to  do  in  time 
of  war. 

We  need  not  stay  to  examine  the  conclusion,  viz.  a  want  of. 
jurisdiction,  if  the  premises  be  untrue.  To  warrant  the  de 
struction  of  property,  or  the  taking  of  life  on  the  ground  of 
public  war,  it  must  be  Avhat  is  called  lawful  war^  by  the  law  of 
nations,  a  thing  which  can  never  exist  without  the  actual  con- 
currence of  the  war-making  power.  This,  on  the  part  of  che 
United  States,  is  congress ;  on  the  part  of  England,  the  queen. 
A  state  of  peace  and  the  continuance  of  treaties  must  be  pre- 
sumed by  all  courts  of  justice  till  the  contrary  be  shown ;  and 
this  is  presumptio  juris  et  de  jure^  until  the  national  power 
of  the  country  in  which  such  courts  sit,  officially  declares 
the  contrary.  A  learned  English  writer  on  the  law  of  na- 
tions makes  this  remark :  (1  Ward's  Law  of  Nations,  294 :) 
**  Altliough  I  am  aware  that  there  is  a  great  authority  for  th(5 
i  ^ntrary  opinion,  yet  it  is  upon  the  whole  settled,  that  no 
private  hostilities,  however  general,  or  however  just,  will 
constitute  what  is  called  a  legitimate  and  public  state  of  war. 
R*   far,   indeed,  has   my  Lord  Coke  carried  this  point,  thai 
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lie  holds,  ii'  all  the  subjects  of  a  king  of  EnglaDd  were  lo 
make  war  on  another  country  in  league  with  it,  but  witlioai 
the  assent  of  the  king,  there  would  still  be  no  breach  of  the 
league  between  the  two  countries,"  (1  BL  Comm.  267,  /&  P.) 
Again,  in  Blackbume  v.  Thompson^  (15  EastjSl,  90,)  Lord 
Ellenborough,  Ch.  J.,  delivering  the  opinion  of  the  court  of 
king's  bench,  said,  "  I  agree  with  tlie  master  of  the  rolls,  in 
the  case  of  the  Pelican,  (1  Edw,  Adm.  Rep.  Append.  D.)  that 
it  belongs  to  the  government  of  the  country  to  determine  in 
what  relation  of  peace  or  war  any  other  country  stands  to 
wards  it ;  and  that  it  would  be  uns<ife  for  courts  of  justia 
to  take  upon  them,  without  that  authority,  to  decide  upor 
those  relations.  But  when  the  crown  has  decided  upon  xUk 
relation  of  peace  or  war  in  which  another  country  stands  tc 
this,  there  is  an  end  of  the  question  J^  (3  Camp.  66,  7,  S.  C. 
and  S.  P,) 

So  for  were  the  two  governments  of  England  and  the  Uni- 
ted States  from  being  in  a  state  of  war,  when  the  Caroline  was 
destroyed,  that  both  were  struggling  to  avoid  such  a  turn  of  the 
excixment  then  prevailing  on  the  frontier,  as  might  furnish  the 
least  occasion  for  war.  Both  had  long  maintained  the  relatione 
of  national  amity ;  and  have  done  so  ever  since  under  an  ac- 
tual treaty.  So  for  from  England  jGtting  out  a  warlike  expedi- 
tion against  the  United  States,  or  any  public  body,  she  utterly 
disavows  any  such  object;  while  on  our  side,  we  have  inflicted 
legal  punishment  on  the  leaders  of  the  <»xpedition,  of  which 
Durfee  made  a  part,  on  the  ground  that  England  was  then  at 
peace  with  us.  Whatever  hostile  acts  she  did,  were  aimed  ex- 
clusively at  private  offenders ;  and  if  diere  was  a  war  in  any 
sense,  the  parties  were  England  on  one  side,  and  her  rebel  sub- 
jects, aided  by  certain  citizens  of  our  own,  acting  in  their  pri- 
vate capacities,  and  contrary  to  the  wishes  of  this  government, 
on  the  other. 

In  speaking  of  public  war,  I  mean  to  include,  all  na- 
tional wars,  whether  general  or  partial ;  whether  f  ubiiely 
declared,  or  carried  on   by  commissions,  si.'cli  as  letters  ol 
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marque,  ii.ilitary  orders,  or  any  other  authority  emanating 
from  the  executive  power  of  one  country,  and  directed  against 
the  power  of  another ;  whether  the  directions  relate  to  reprisals^ 
tlie  sieges  of  towns,  the  capture  or  destruction  of  private  or 
public  ^ips,  or  the  persons  or  property  of  private  men  belong- 
ing to  the  adverse  nation.  1  mean  to  exclude  all  hostility  of 
any  kind,  not  having  for  its  avowed  object  the  exercise  of 
some  influence  or  control  over  the  adverse  nation  as  such.  I 
deny  that  public  war  in  this  sense  can  be  made  out  by  affidavit, 
or  by  any  other  medium  of  proof  than  the  denunciation  of  war 
by  one  or  both  of  the  two  nations  who  are  parties  to  it. 

There  are  but  three  sorts  of  war,  public,  private,  and  mixed. 
{Grot  B.  1,  ch,  3,  J  1.)  Private  war  is  unknown  in  civil 
society,  except  where  it  is  lawfully  exerted  by  way  of  defence 
between  private  persons.  To  constitute  a  public  war,  at  least 
two  nations  are  essential  parties,  in  their  corporate  capacities. 
Mixed  war  can  be  carried  on  only  between  a  nation  on  one  side, 
and  private  individuals  on  the  other.  There  is  no  fourth  kind. 
{Grot,  ut  stipra.) 

The  right  of  one  nation,  or  any  of  its  citizens,  to  invade 
another,  or  enter  it  and  do  any  harm  to  its  property  or  citizens, 
does  not  arise  till  public  war  be  lawfully  denounced  in  som** 
form.  It  does  not  arise  where  one  nation  has  a  quarrel 
with  private  persons  being  within  the  territory  of  another. 
Whether  there  be  any  exception  to  this  rule,  I  shall  horeafter 
inquire. 

Much  was  said  in  argument,  on  the  assumption  that  the 
state  of  hostilities  on  the  frontier  amounted  to  tinsolemyi 
war.  '  In  supposing  this  to  be  so,  counsel  come  back  to 
the  very  error  which  they  repudiated  in  more  general 
terms.  A  war  is  none  the  less  public  or  national,  because 
;t  is  unsolemn.  All  national  wars  are  of  twt  kinds,  and 
two  only;  war  by  public  declaration,  or  Avar  denounced 
without  such  declaration.  The  first  is  called  solemn  or 
perfect  war,  because  it  is  general,  extending  to  all  the  in- 
habitants of  both  nations.  In  its  legal  consequences  it 
lanctions   indiscriminate   hostility  on   both  sides,  whether  by 
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vray  of  invasion  or  defence.  The  second  is  called  unsolenui 
or  imperfect  war,  simply  because  it  is  not  made  upon  g^* 
crul,  but  special  declaration.  The  ordinary  instance  is  a 
commission  of  reprisal,  limiting  the  action  of  the  nation  plaintifl* 
to  particular  objects  and  purposes  against  the  nation  defen* 
dant.  It  supposes  a  partial  grievance,  which  can  be  redressed 
by  a  corresponding  remedy  or  action ;  and  does  not  authorize 
hostility  t)eyond  the  scope  of  the  special  authority  conferred. 
Such  arc  several  of  the  instances  I  have  just  now  mentioned. 
But  they  are  no  less  instances  of  public  war.  The  attack 
on  Copenhagen  was  mentioned  on  the  argument  as  an  in- 
stance of  unsolemn  war.  So  indeed  it  was.  The  British  ad- 
miral had  a  deputation  from  the  war-making  power  of  Eng- 
land, to  act  against  the  war-making  power  of  Denmark;  to 
demand  the  surrender  of  the  Danish  fleet,  and,  on  refusal,  to 
destroy  public  or  private  property,  or  take  life,  not  as  a  pim- 
ishment  of  private  offenders,  but  to  coerce  the  nation.  Why 
was  the  attack  made  ?  Because  Denmark  would  not  sur- 
render her  navy  voluntarily;  and  there  was  danger  tliat 
France  would  take  it,  either  by  force  or  under  collusion  on 
the  side  of  Denmark.  Those  who  were  in  arms  on  the  side 
of  Denmark,  acted  not  in  their  own  right,  but  as  agents  of 
the  nation  to  which  they  were  subject  Before  the  remotest 
analogy  can  he  seen  between  that  case  and  the  one  at  bar,  the 
United  States  must  be  brought  in  and  made  defendant  in  their 
corporate  capacity.  It  will  be  seen,  I  trust,  by  this  time, 
that  the  inst^uice  derogates  not  in  the  least  from  the  distinc- 
tion that  runs  through  all  the  writers  on  internatioi.al 
law,  viz.  that  to  constitute  either  solemn  or  unsolemn  war, 
the  authority  to  act  must  emanate  from  the  war-making 
power  on  one  side,  and  be  intended  to  influence  that  pow- 
er on  the  other.  Action  under  such  a  power  is  necessarily 
a  collision  between  two  nations ;  and  answers  to  Grotius* 
definition,  viz:  "That  is  a  public  war  which  is  made  on 
each  side  by  the  authority  of  the  civil  pouter. ""  (B.  1,  cA. 
C,  i  1.)  At  section  four,  he  divides  this  sort  of  war  mtn 
■olomn  and  unsolemn,  of  which   latter  he  gives  on  instance 
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di  3.  3,  th.  a,  ^  a.  JV.  3.    {Vide  also  Ruth.  B.  2,  ck.  9,  J  9, 

10.)  The  distir\cti4)n  has  been  followed  to  lliis  day,  though 
\}ie  legal  character  of  unsolemn  war  has  since  been  changed. 
"Botli,"  says  Ruthorforth,  "are  now  lawful.  The  only  real 
effect  of  a  declaration  of  war  is,  that  it  msikes  the  war  a 
general  one ;  whilst  the  imperfect  sorts  of  war,  such  as  repri" 
salSy  or  acts  of  hosiUitt/j  are  partial,  or  are  confined  to  par- 
licular  persons,  or  things,  or  places.  In  a  solemn  war,  all  the 
members  of  ooa  nation  act  against  the  other  under  a  general 
commission;  whereas  in  public  wars  which  are  not  solemn, 
those  members  of  one  nation  who  act  against  the  other,  act 
under  particular  commissions."  (Ruth,  B.  2,  cA.  9,  §  18.  VaL 
B.  3,  ch.  15.)  And  see  this  distinction  well  treated,  1  Hal,  P. 
a  162,  163. 

Both  sorts  of  \jar  are  la A'ful,  because  carried  on  under  the 
authority  of  a  power  havings  by  the  law  of  nations,  a  right  to 
institute  them.  In  any  othei  war  no  belligerent  rights  can  be 
acquired.  All  caj'.tures,  all  destruction  of  property,  must  be 
illegal ;  and  the  taking  of  life  a  crime.  Short  of  this,  war 
cannot  be  carried  into  an  enemjr's  country,  for  the  simple  rea- 
son that  there  is  no  war  to  carry  there,  and  no  enemy  against 
whom  it  can  be  eierted.  The  nation  denouncing  war  must 
be  explicit.  "This  makes  it,"  says  Vattel,  ^^ formal^  and  so 
lawful.^  "But  notLing  of  this  kind,"  says  he,  "is  the  case 
in  informal,  illegitimate  war,  which  is  more  properly  called 
depredation.  A  nation  attacked  by  enemies,  without  the  sanc- 
tion of  a  public  war,  is  not  under  any  obligation  to  observe 
towards  them  the  rules  of  formal  warfare.  She  may  treat  them 
as  robbers?^  {VaL  B.  3,  ck.  4,  §  68.)  "Such  unauthorized 
volunteers  in  violence,"  says  Blackstone,  "are  not  ranked  among 
open  enemies ;  but  are  treated  like  pirates  and  robbers,"  (3 
Black.  Com.  267.) 

It  was  accordingly  conceded,  in  argumeht,  that  the  Ca- 
nadian provincial  authorities  had  no  inherent  power  to  in- 
stitute a  public  war.  ( Vide  Ruth.  B.  2,  ch.  9,  §  9.)  Wo 
were,  however,  referred  to  Burlamaqui,  pt.  4,  ch.  3,  §  18,  19, 
111  show  that  those  authorities  might  do  so  on  the  presunip* 
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tion  that  their  sovereign  would  approve  the  step ;  and  that 
such  approbation  would  reflect  back,  and  render  the  war  law- 
ful from  the  beginning.  On  the  assumption  that  this  indirect 
mode  of  instituting  war  had  actually  been  resorted  to,  coun- 
sel again  bring  themselves  back  to  the  fundamental  error 
which  led  to  this  application.  No  one  would  deny  that,  if 
the  affair  in  question  can  be  tortured  into  war  between  this 
nation  and  England,  the  United  States  might  take  posses- 
sion of  McLeod  as  a  prisoner  of  war.  In  such  a  case,  there 
would  have  been  no  need  of  this  motion.  But  admitting 
the  rule  of  Burlamaqui,  and  that  counsel  might,  by  the  aid 
of  England,  get  up  an  ex  post  facto  war  for  the  benefit  of 
McLeod,  this  cannot  be  done  by  an  equivoque;  and  espe- 
cially not  in  contradiction  to  the  language  of  England  her- 
self. Neither  the  provincial  authorities  nor  the  sovereign 
jKiwer  of  either  country  have,  to  this  day,  characterized  the 
transaction  as  a  public  war,  actual  or  cojistrudive.  They  nev- 
er thought  of  its  being  one  or  the  other.  Both  have  spoken 
of  it  as  a  transaction  public  on  one  side,  to  be  sure ;  but  both 
claimed  to  hold  fast  the  relations  of  peace.  Counsel  seem  to 
have  taken  it  for  granted  that  a  nation  can  do  no  public  for- 
cible wrong  without  its  being  at  war,  even  though  it  deny 
all  action  as  a  belligerent.  At  this  rate,  every  illegal  order  to 
search  a  ship,  or  enter  on  a  disputed  territory,  or  for  the  recap- 
tion of  national  property  even  from  an  individual,  if  either  be 
done  vi  et  armis  and  work  wrono;  to  another  nation  or  any 
of  its  subjects,  would  be  public  war ;  necessarily  so,  though  the 
actor  should  deny  all  purpose  of  war.  Were  such  a  rule  once 
admitted,  England  and  the  United  States  can  scarcely  be  said 
to  have  been  at  peace  since  the  revolution  which  made  them 
two  nations.  My  endeavor  has  been  to  show  tliat  on  the  ques- 
tion of  war  or  peace  there  is  a  quo  animo  of  natioi  s,  by  which 
we  are  bound. 

To  prevent  all  misunderstanding  in  the  prepress  of  the  ar- 
gtiment,  it  is  proper  to  observe  farther,  that  an  act  of  ju- 
risdiction exerted  by  inferior  magistrates,  civil  or  military, 
for   the  arrest   or  punishment  of  individuals,   is   not   publir 
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war  of  eidier  kind.  So  long  as  the  act  is  kept  within  legal 
compass,  though  its  exertion  be  violent,  where,  for  instance,  the 
object  is  to  suppress  a  riot,  quell  an  insurrection,  or  rei»el  the 
hosiilo  incursions  of  individuals,  it  is,  though  sustained  by  a 
soldiery  in  arms,  only  one  mode  of  enforcing  the  criminal  law. 
U  is  Iilce  calling  out  the  militia  as  a  jwsse  comitates  to  aid  a 
sheriflf  who  is  resisted  in  the  execution  of  process.  Force  In- 
comes lawful  where  the  laws  are  set  at  defiance.  We  see  this 
in  the  frequent  resort  to  soldiers  of  the  regular  army  by  the 
English,  in  cases  of  dangerous  riots.  {Vid.  Ruth.  B,  2,  ck.  9, 
§  9.)  Such  a  state  of  things,  therefore,  confers  no  right  to  act 
offensively  against  individuals  who  reside  or  sojourn  in  the 
neighboring  territory.  Should  they  be  pursued  and  arrested, 
or  killed,  the  act  would  be  a  naked  usurpation  of  authority ; 
like  the  sheriff  of  one  county  going  into  another  to  exe- 
cute process.  "If,"  says  Rutherforth,  {B.  2,  ch.  9,  }  9,)  "the 
magistrate,  in  any  instance,  use  even  the  force  with  which 
he  is  entrusted  in  any  other  manner  or  for  any  other  pur- 
pose than  is  warranted  by  his  appointment,  this,  as  it  is 
his  own  cu:t,  and  not  the  act  of  the  public,  cannot  be  called 
public  war." 

Sensible  that  all  pretence  of  belligerent  right  was  wanting, 
it  was  therefore,  in  the  first  view — as  a  lawful  act  of  magis^ 
tracy — that  the  case  was  sought  to  be  put  by  Mr.  Fox,  both  in 
his  letter  to  Mr.  Forsyth  and  Mr.  Webster.  I  take  the  words 
of  his  last  letter,  written  after  the  question  had  been  delil>erately 
considered  by  his  government :  "  The  grounds  upon  which  the 
British  government  make  this  demand  [the  surrender  of  Mc- 
liCod]  are  these :  that  the  transaction  on  account  of  which  Mr. 
McLeod  has  been  arrested,  and  is  to  be  put  upon  his  trial,  was  a 
transaction  of  a  public  character^  planned  and  executed  by  per- 
sons duly  empowered  by  her  majesty's  colonial  authority,  to  take 
^ jy  steps  and  do  any  acts  which  might  be  T;ecessar}'"  for  the  de- 
fcfice  of  her  majesty's  territories  and  for  the  protection  of  her 
niaiesty's  subjects:  and  that  consequentfi/^  those  subjects  of 
her  majesty  who  engaged  in  that  transaction  were  |)crforming 
•n  net  of  public  dvty,  for  which  they  ci.»inct  be  m^de  person 
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law  of  nations  ever  ventured  the  assertion,  that  one  of  two 
U'Uis^erents  can  lawfully  do  any  hostile  act  against  anotli 
er  upon  neutral  ground.  If  it  be  not  »  plain  deduction  from 
common  sense,  yet,  on  principles  in  which  publicists  univer- 
sally agree,  all  rio:htrul  power  to  harm  the  person  or  property 
of  aLiy  one,  dropped  from  che  hands  of  McLeod  and  his  asso- 
ciates the  moment  they  entered  a  country  with  which  their 
sovereiofu  was  at  peace.  No  exception  can  be  made  consis- 
tently with  national  safety.  Make  it  in  favor  of  the  subordi- 
nate civil  authorities  of  a  neighboring  state,  and  your  territory 
is  open  to  its  constables;  in  favor  of  their  military,  you  let 
in  its  soldiery ;  in  favor  of  its  sovereign,  and  you  are  a  slave. 
Allow  him  to  talk  of  the  acts  and  machinations  of  our  citi- 
zens, and  send  over  his  soldiers  on  thie  { rinciple  of  protec- 
tion, to  burn  the  property  or  take  the  livf«  of  the  supposed 
oifcnders,  and  you  give  up,  to  the  midnig*it  assault  of  exus- 
]X)rated  strangers,  the  dwelling  and  life  of  every  inhabitant 
on  the  frontier  whom  they  may  suspect  of  a  disposition  to  aid 
their  enemies.  Never,  since  the  treaty  of  1783,  had  England, 
in  time  of  peace  with  us,  any  more  right  to  attack  an  enemy  at 
Schlosser,  than  would  the  French  have  at  London,  in  time  of 
peace  with  England. 

"  The  full  domain."  says  Vattel,  "  is  necessarily  a  pecu- 
liar and  exclusive  right.  The  general  domain  of  a  nation 
is  full  and  absolute ;  since  there  exists  no  authority  upon 
earth  by  which  it  can  be  limited ;  it  therefore  excludes  all 
rig!:t  on  the  part  of  foreigners."  {B.  2,  ch.  7,  §  79.)  The 
same  writer  defines  the  jurisdiction  of  courts  within  that 
domain.  "  The  sovereignty  tmited  to  the  domain,  estab- 
lishes the  jurisdiction  of  the  nation  in  her  territories.  Ii 
is  her  province,  to  exercise  justice  in  all  the  places  under 
her  jurisdiction;  to  take  cognizance  of  the  crimes  commit- 
ted, an(f  the  differences  that  arise  in  the  country."  {Id.  §  84.) 
"  It  is  unlawful,"  says  the  same  writer  "  to  attack  tin  enemy 
in  a  iioutral  country,  or  to  commit  in  it  any  other  act  of 
Iiostility."  (JS.  3,  ch.  7,  §  132.}  '*A  mere  dain^  ot  territio- 
ry,"  says  Sir  Wm.  Scott,  a  British  jtidge  of  admiralty,,  "is  im- 
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doiibtedly  very  high.  When  the  fad  is  established,  it  over- 
rules every  other  consideration.^^  {The  Vrow  Anna  Caiha- 
rina^  5  Rob.  Adm.  Rep,  20,  21.)  And  he  refused  to  recognize 
a  right  of  capturing  nn  enemy's  ship  within  a  marine  league  of 
our  coast.  {The  Anna^  La  Porte,  id,  332.)  "We  only  exer 
cise  the  rights  of  war  in  our  own  territory,"  says  Bynkcrshoek, 
"or  in  the  enemy's,  or  in  a  territory  which  belon«rs  to  no  one." 
[Quest,  Jur.  Pub,  B.  1,  cA.  8.)  "  There  is  no  exception,"  says 
Chancellor  Kent,  "to  the  nile  that  every  voluntary  entrance 
mto  neulnJ  territory,  with  hostile  purposes,  is  absohitely  nn> 
lawful."  (1  Kent's  Comm,  119,  4/A  ed.)  "The  jurisdiction 
of  courts,"  says  Marshall,  C.  J.  "is  a  branch  of  that  which  is 
possessed  by  the  nation  as  an  independent  sovereign  power. 
The  jurisdiction  of  the  nation,  within  its  own  territory,  is  neces- 
sarily exclusive  and  absolute.  It  is  susceptible  of  no  limilation 
not  imposed  by  itself:  any  restriction  derived  from  an  external 
source  would  imply  a  diminution  of  its  sovereignty  to  the  ox- 
tent  of  the  restriction,  and  an  investment  of  that  sovereignty  to 
the  same  extent  in  that  power  which  could  impose  such  re- 
striction." ( The  Schooner  Exchange  v.  M^Fadden  et  al,  7 
Cranchj  116,  136.)  That  these  are  not  rules  of  yesterday ;  but 
have  formed  a  part  of  the  acknowledged  law  of  nations  for 
nearly  two  thousand  years,  may  be  seen  in  Grotius,  (I?.  3,  ch. 
4,  §  8,  N.  2.)  He  says,  we  may  not  kill  or  hurt  an  enemy  in  a 
country  at  peace  with  us.  "And  this  proceeds,  not  froai  any 
privilege  attached  to  their  persons,  but  from  the  right  of  that 
prince  in  whose  dominions  they  are.  For  all  civil  societies 
may  ordain  that  no  violence  be  offered  to  any  one  in  their  ter- 
ritories but  by  a  proceeding  in  a  judicial  way,  as  we  havit 
proved  out  of  Euripides — 

*  If  you  can  charge  these  guilts  with  an  offence, 
Do  it  by  law,  foibear  all  violence.' 

Bat  in  courts  of  justice,  the  merit  of  the  person  is  consid- 
ered, and  this  promiscuous  purpose  of  hurting  each  other 
ceases.  Livy  relates,  that  seven  Carthaginian  gallics  rode 
in  a  port  belonging  to  Syphax,  who,  at  that  time,  waa  ac 
Vol.  I.  63 
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peace  both  with  the  Cnrthnginians  and  Romans;  and  thai 
•^ipio  came  tlmt  way  with  two  gallies.  These  might  have 
been  seized  by  the  Carthaginians  before  they  had  entered  the 
port,  but  being  forced  by  a  strong  wind  into  the  harbor,  before 
tlie  Carthaginians  conld  weigli  anchor,  they  durst  not  assault 
them  in  the  king's  liaven."  Several  more  modern  instances  of 
a  like  character  are  stated  by  Molloy,  {De  Jur.  Mar.  B,  1,  ch. 
1,  H6.)  It  is  said  to  be  a  rule  in  the  modem  law  of  nations, 
that  not  only  must  the  parties  refrain  from  hostilities  while  in  a 
neutral  ])ort ;  but  should  one  set  sail,  the  other  must  not,  till 
twenty-four  hours  after.  {Martens'  L.  of  Natmis^  B.  8,  ch,  6, 
i  6,  note.)  And  a  doctrine  about  as  strong  was  laid  down  by 
Sir  Wni.  Scott,  in  the  case  of  the  Twee  Gebroeders,  (3  Bob. 
Adm,  Bep,  1G2.) 

To  apply  these  authorities:'  The  affidavit  of  McLeod  sug- 
gests tiiat  Durfcc  had,  on  the  day  before  he  was  killed,  aided 
in  transporting  military  stores  to  Navy  Island,  and  surmises 
that  he  intended  to  continue  the  practice.  I  put  it  again  that 
tiic  war,  if  any,  was  by  England  against  him  and  his  associates 
— not  nn^ainst  the  United  States.  But  what  right,  I  again  ask, 
hfid  slic  to  pursue  him  into  a  territory  at  peace?  That  she  had 
none,  I  have  shown  from  her  own  judge  sitting  in  the  fonim 
of  nations,  from  one  of  our  judges  sitting  in  the  like  forum, 
f'rosn  authoritatii'c  publicists,  and  from  all  antiquity.  I  have 
shown  that  even  punic  faith  felt  itself  bound  to  let  an  enemy 
^0  free  rj.rr/  »j  accidentally  met  on  neutral  ground.  Within 
tlic  tcrritcr/  vf  a  nation  at  peace,  all  belligerent  power,  all  bel- 
ligerent x'lgi'Jj  is  paralyzed.  They  have  passed  from  the  do- 
minion of  ar.ns  to  that  of  law.  "No  violence  can  be  offered," 
says  Grotius ;  "  but  you  must  proceed  in  a  judicial  way." 
The  only  offence  asfainst  our  law  which  Durfee  had  commit- 
ted, was  in  setting  on  foot  a  hostile  expedition  against  England 
with  whom  we  were  at  peace.  So  far  I  admit  he  was 
guilty,  according  to  the  suggestion  in  McLeod's  aflidivit 
H«  had  mac'.e  himself  a  principal  in  the  aggression  of  Mc- 
Kenzie  and  Mhers ;  for  there  are  no  accessories  in  misdc*^ 
meaner.     1  /e   courts  were   open.     Why  did  not   England 
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prefer  her  complaint?  Was  it  competent  for  her  to  allege  that 
oar  justice  was  too  mild  or  too  tardy,  and  therefore  substitute 
the  fire  brand  and  musket?  To  admit  such  a  right  of  inter- 
ference on  any  ground  or  in  any  way,  says  Marshall,  would  be 
a  proportional  diminution  of  our  own  sovereignty,  of  which  ju- 
dicial power  makes  a  part.  "  The  law  of  nations,"  says  Ruthor- 
forth,  "  is  not  the  only  measure  of  what  is  right  or  wrong  in  the 
intercourse  of  nations  with  each  other.  Every  nation  has  a 
right  to  determine,  by  positive  law,  upon  what  occasions,  for 
what  purposes,  and  in  what  numbers,  foreigners  sfiall  be  allow- 
ed to  come  within  its  territories."  {Ruth.  B.  2,  cA.  9,  §  6.  Vatie\ 
B.  2,  ch.  7,  §  94.) 

It  follows  from  the  authorities  cited,  that  a  right  to  carry  on 
mixed  war  never  extends  into  the  territory  of  a  nation  at  peace. 
It  can  be  exercised  on  the  high  seas  only,  or  in  a  territory 
which  is  vacant  and  belonging  to  nobody.  It  is  in  modern  law 
confined  mainly  to  the  case  of  pirates.  But  even  these  cannot 
be  arrested  in  the  territory  of  a  foreign  nation  at  peace  with  the 
sovereign  of  the  arresting  ship.  {Molloy  de  Jiir.  Mar.  B.  1, 
ch.  1,  h  16.) 

But  admitting  that  England  might  protect  a  man  against 
our  jurisdiction,  by  saying  he  did  a  public  act  under  her 
authority,  does  it  not  behoove  her  at  least  to  show  that 
she  has  acted  within  the  limits  of  her  own  jurisdiction,  es- 
pecially where  she  has  prescribed  them  to  herself?  Shall 
her  declaration  enure  to  deprive  us  of  power  where  she  i« 
exceeding  her  own  ?  And  this  brings  me  to  inquire  whether 
the  transaction  in  question  be  such  as  any  national  right 
so  far  examined  can  sanction.  She  puts  herself,  as  we  have 
seen,  on  the  law  of  defence  and  necessity  ;  and  nothing  u 
better  defined  nor  more  familiar  in  any  system  of  jurispru- 
dence, than  the  juncture  of  circumstances  which  can  alone 
tolerate  the  action  of  that  law.  A  force  which  the  defend- 
fir  has  a  right  Vj  resist,  must  itself  be  within  striking  dis- 
tance. It  must  be  menacing,  and  apparently  able  to  in- 
flict physical  injury  unless  p: evented  by  the  resistance 
which  he  opposes.     The  rights  of  self  ^^^fence  and  the  de- 
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fence  of  others  standing  in  certain  relations  to  the  defender, 
depend  on  the  same  ground  ;  at  least  they  are  limited  hy  th« 
same  principle.  It  will  be  sufficient,  therefore,  to  inquire 
of  the  right  so  far  as  it  is  strictly  personal.  All  writers  concur 
in  the  language  of  Blackstone,  (3  Black.  Com.  4,)  that,  to  war- 
rant its  exertion  at  all,  the  defender  must  be  forcibly  assaulted. 
He  may  thf,n  repel  force  by  force,  because  he  cannot  say  to 
what  length  of  rapine  or  cruelty  the  outrage  may  be  carried, 
unless  it  were  admissible  to  oppose  one  violence  with  another. 
*  But,"  he  adds,  "  care  must  be  taken  that  the  resistance  does 
iV't  exceed  the  bounds  of  mere  defence  and  prevention;  for 
then  the  defender  would  himself  become  the  aggressor.^ 
T)ie  condition  upon  which  the  right  is  thus  placed,  and  the 
limits  to  which  its  exercise  is  confined  by  this  eminent  writer, 
arc  enough  of  themselves,  when  compared  with  McLeod's 
affidavit,  to  destroy  all  color  for  saying  the  case  is  within 
tliat  condition,  or  those  limits.  The  Caroline  was  not  in 
the  act  of  making  an  assault  on  the  Canadian  shore;  she  waa 
not  in  a  condition  to  make  one;  she  had  returned  from  her 
visit  to  Navy  Island,  and  was  moored  in  our  own  watew 
iox  the  night.  Instead  of  meeting  her  at  the  line  and  re- 
pelling force  by  force,  the  prisoner  and  his  associates  came 
out  under  orders  to  seek  her  wherever  they  could  find  her,  and 
\rore  in  fact  obliged  to  sail  half  the  width  of  the  Niagfara 
rtver,  after  they  had  entered  our  territory,  in  order  to  reach 
the  boat.  They  were  the  assailants  ;  and  their  attack 
might  have  been  legally  repelled  by  Durfee,  even  to  the 
destruction  of  their  lives.  The  case  made  by  the  affidavit 
is  in  principle  this  :  a  man  believes  that  his  neighbor  is 
preparing  to  do  him  a  personal  injury.  He  goes  half  a  mile 
10  his  house,  breaks  the  door  and  kills  him  in  his  bed 
at  midnight.  On  being  arraigned,  he  cites  the  law  of  na- 
ture; and  tells  us  that  he  was  attacked  by  his  neighbor, 
and  slew  him  on  the  principle  of  mere  defence  and  preven- 
tion; or,  in  the  language  of  the  plea  of  son  assatdi  de- 
tnense — "  he  made  an  assault  upon  me,  and  would  then  and 
there  have   beat  me,  had   I  not   immediately   defended   ujy- 
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icif  against  him;  wherefore  I  did  then  and  there  defend  my- 
self as  I  lawfully  might  for  the  cause  aforesaid ;  and  in  do- 
ing so,  did  necessarily  and  unavoidably  beat  him,  doing  him 
on  such  occasion  no  unnecessary  damage.  And  if  any  damage 
happened,  it  was  occasioned  by  his  assault  and  my  necessary 
defencje." 

To  excuse  homicide  in  self  defence,  says  another  Vliw- 
lish  writer,  the  act  must  not  be  premeditated.  He  niu^t 
first  retreat  as  far  as  he  safely  can,  to  avoid  the  violence  threal- 
ened  by  the  party  whom  he  is  obliged  to  kill.  Tiie  rclreat 
must  be  with  an  honest  intention  to  escape ;  and  he  must  flee 
as  far  as  he  conveniently  can  by  reason  of  some  impediment, 
or  as  far  as  the  fierceness  of  the  assault  will  permit  him,  and 
then  m  his  defence,  he  may  kill  his  adversary.  (1  Russ^  on 
Cr.  644.) 

Such  is  the  law  of  mixed  war,  on  neutral  ground.  The 
books  cited  are  treating  of  no  narrow  technical  rule  peculiar 
to  the  common  law ;  but  the  law  of  nature  and  of  nations, 
the  same  every  where,  of  such  parmount  force  as  no  municipal 
or  international  law  could  ever  overcome ;  and  intelligible  to 
every  living  soul.  It  is  easily  applied,  both  as  between  indi- 
viduals in  civil  society  and  nations  at  peace.  Passing  the 
boundary  of  strict  not  fancied  necessity,  the  remedy  lies  in 
suit  by  the  state  or  citizen  whose  rights  have  been  violated,  or 
by  demanding  the  person  of  the  mischievous  fugitive  who  has 
broken  the  criminal  law  of  a  foreign  sovereign.  Accordingly, 
Pufendorf,  after  considering  the  rights  of  private  war  in  a  state 
of  nature,  adds :  ^'Butwe  must  by  no  means  allow  an  equ.d 
liberty  to  the  members  of  civil  states.  For  here,  if  the  ad- 
versary be  a  foreigner,  we  may  resist  and  repel  him  any  way, 
at  the  instant  when  lie  comes  violently  upon  us :  But  we  can- 
not, without  the  sovereign's  command,  cither  assault  liini 
whilst  his  mischief  is  only  in  machination,  or  revenge  our- 
selves upon  him  after  he  hath  performed  the  injury  againsi  us." 
(Puf.  B.  2,  ch.  5,  5  7.)  The  sovereign's  command  must,  as 
we  have  seen,  in  order  to  warrant  such  conduct  in  his  subjecr, 
be  a  denunciation  of  war 
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Kngland,  then,  could  legally  impart  no  protection  fo  hei 
ti.i^jects  concerned  in  the  destruction  of  the  Caroline,  eitfier 
as  a  party  to  any  war,  to  any  act  of  public  jurisdiction  exer- 
cised by  way  of  defence,  or  sendinaf  her  servants  into  a  ter- 
ritory at  peace.  That  her  act  was  one  of  mere  arbitrary  usur- 
})atiou  was  not  denied  on  the  argument,  nor  has  this,  that  I 
am  aware,  been  denied  by  any  one  except  England  herself.  I 
ihould  not,  therefore,  have  examined  the  nature  of  the  transac* 
tion  to  any  considerable  extent,  had  it  not  been  necessary  tc 
see  whether  it  was  of  a  character  belonging  to  the  law  of  war 
or  peace.  I  am  entirely  satisfied  it  belonffs  to  the  latter :  that 
there  is  nothing  in  the  case  except  a  body  of  men,  without 
color  of  authority,  bearing  muskets  and  doing  the  deed  of  arson 
and  death ;  that  it  is  impossible  even  for  diplomatic  ingenuity 
to  make  it  a  case  of  legitimate  war,  or  to  show  that  it  can  plau- 
sibly claim  to  come  within  any  law  of  war,  public,  private,  or 
mixed.  Even  the  British  minister  is  too  just  to  call  it  war;  the 
IJritish  government  do  not  pretend  it  was  war. 

The  result  is,  that  the  fitting  out  of  the  expedition  was 
an  unwarrantable  act  of  jiu^isdiction  exercised  by  tho  provin- 
cial government  of  Canada  over  our  citizens.  Tlie  move- 
ments of  the  boat  had  been  watched  by  the  Canadian  au- 
thorities from  the  opposite  shore.  She  had  been  seen  to  visit 
Navy  Island  the  day  before.  Those  authorities,  being  convin* 
ced  of  her  delinquency,  sentenced  her  to  be  burned ;  an  act 
which  all  concerned  knew  would  seriously  endanger  the  lives 
of  our  citizens.  The  sentence  was,  therefore,  equivalent  to  a 
judgment  of  death ;  and  a  body  of  soldiers  were  sent  to  do  the 
office  of  executioners. 

Lookin;^  at  the  case  independently  of  British  power,  no 
one  could  hesitate  in  assigning  the  proper  character  to  such  a 
transaction.  The  parties  concerned  having  acted  entirely  be- 
yond their  territorial  or  magisterial  power,  are  treated  by  the 
law  as  individuals  proceeding  on  their  own  responsibility.  If 
they  have  burned,  it  is  arson ;  if  a  man  has  been  killed,  it  if 
murder. 

This  brings  us  to  the  great  question  in  the  cause.     Wi 
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'^n  that  a  capital  offence  was  committed  withia  oi:f 

•1   time  of  peace;   and  the  remaining   inquiry  is, 

rland  has  placed   the  offenders  aliove  the   law 

our  jurisdiction,    by  adopting    and    approving 

line.    It  is  due  to  her,  in  the  first  p!ace,  to  deny 

I  lias  been  so  adopted  and  approved.    She  has  approved 

'/  /fublic  act  of  legitimate  defence  only.    She  cannot  change 

the  nature  of  things.    She  cannot  turn  that  into  lawful  war 

which  was  murder  in  time  of  peace.    She  may,  in  that  way, 

justify  the  offender  as  between  him  and  his  own  government. 

She  cannot  bind  foreign  courts  of  justice  by  insisting  that  what 

in  the  eye  of  the  whole  world  was  a  deliberate  and  prepared 

attack,  must  be  protected  by  the  law  of  self  defence. 

In  the  second  place,  I  deny  that  she  can,  in  time  of  peace, 
send  her  mon  into  our  territory,  and  render  them  impervious 
to  our  lows  by  embodying  them  and  putting  arms  in  their 
hands.  She  may  declare  war :  but  if  she  claim  the  benefit  of 
peace,  as  both  nations  have  done  in  this  instance,  the  moment 
any  of  her  citizens  enter  our  territory,  they  are  as  completely 
obnoxious  to  punishment  by  our  law,  as  if  they  had  been  born 
and  always  resided  in  this  country. 

I  will  not,  therefore,  dispute  the  construction  which  coun- 
sel put  upon  the  language  or  the  acts  of  England.  To 
test  the  law  of  the  transaction,  I  will  concede  that  she  had 
by  act  of  parliament  conferred  all  the  power  which  can  ba 
contended  for  in  belialf  of  the  Canadian  authorities,  as  fv 
as  she  could  do  so;  that,  reciting  the  danger  from  pirfit;- 
cal  steam  boats,  she  h^d  authorized  any  colonel  of  her  artr.r 
or  militia,  on  suspecting  that  a  boat  lying  in  our  waters  in- 
tended illegally  to  assault  the  Canadian  shore,  to  send  a  file 
of  soldiers  in  the  day  or  night  time,  burn  the  boat  and  de- 
stroy the  lives  of  the  crew ;  that  such  a  statute  should  be 
executed ;  but  that  one  of  the  soldiers  failing  to  make  his 
escape,  should  be  arrested,  and  plead  the  act  of  parliament 
Such  an  act  would  operate  well,  I  admit,  at  Chippewa,  and 
unltl  the  men  had  reached  the  thread  of  the  Niagara  river. 
It  would  be  an   impenetrable  shiela  till   tiiey  should  crosa 
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the  line  of  that  country  where  parliament  have  jurisdiction 
Beyond,  I  need  not  say,  it  must  be  considered  as  waste  paper. 
Even  a  subsequent  statute  ratifying  and  approving  the  origi* 
nal  authority  could  add  nothing  to  the  protection  proffered 
by  the  first.  It  would  be  but  the  junction  of  two  nullities. 
So  says  Mr.  Locke,  ( On  Gov.  B.  2,  cb.  19,  i  239,)  of  a  king 
even  hi  his  own  dominions:  '^In  whatscx?ver  he  has  no  au- 
thority^ there  he  is  no  kinp^,  and  may  be  resisted  ;  for  where- 
soever  the  authority  ceases,  the  kvtg  ceases  too,  and  becomes 
like  other  men  who  have  no  authority."  J  shall  not  cite  book.s 
to  show  that  the  queen  of  England  has  no  authority  in  this 
state  in  a  time  of  peace. 

I  will  suppose  a  stronger  case:  that  England  being  at  war 
with  France,  should,  by  statute  or  by  order  of  the  queen,  au- 
thorize her  soldiery  to  enter  our  territory  and  make  war  upon 
such  French  residents  as  might  be  plotting  any  mischief 
against  her.  Could  one  of  her  soldiers  indicted  for  the  murder 
of  a  French  citizen  plead  such  a  statute  or  order  in  bar  ?  If 
he  could  not  as  against  a  stranger  and  sojourner  in  our  land 
I  need  not  inquire  whether  the  same  measure  of  protection  be 
lue  to  Durfee,  our  fellow  citizen. 

"The  laws  of  no  nation,"  says  Mr.  Justice  Story,  "can 
justly  extend  beyond  its  own  territories  except  so  far  as  re- 
gards its  own  citizens.  They  can  have  no  foxce  to  control 
the  sovereignty  or  rights  of  any  other  nation  within  its  own 
jurisdiction.  It  would  be  monstrous  to  suppcxse  that  our 
revenue  officers  were  authorized  to  enter  into  foreign  ports 
l'aI  territories  for  the  purpose  of  seizing  vessels  which  had 
offended  against  oiur  laws.'*  {The  Apollon,  9  Wheat.  R* 
362,  371,  2.)  He  has  examined  the  question  at  lar^^e  in  his 
book  on  the  Conflict  of  Laws,  (cA.  2,  §  17  to  22,  ji».  19,  of 
2d  ed,)  The  result  is,  that  no  nation  is  bound  to  ren}.>ect  the 
laws  or  executive  acts  of  any  foreign  government  ir.  tended 
to  control  or  protect  its  citizens  while  temporarily  oi  per- 
manently out  of  their  own  country,  until  it  first  d-^dare 
war.  Its  citizens  are  then  subject  to  the  laws  of  war.  Till 
that  come3,  they  are  absolutely  bound  by  the  laws^  of  \  ««cei 
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While  this  prevailu^  a  foreign  executive  declarution  saving— 
"  My  subject  has  offended  against  your  criminal  laws  ;  1  avow 
his  act :  Punish  me ;  but  impute  nothing  to  him" — is  a  nul- 
lity. As  well  might  a  nation  send  a  company  of  soldiers  to 
contract  debts  here,  and  forbid  them  to  be  sued,  saying. 
"  The  debt  was  on  my  account,  discharge  my  men,  and 
chaise  it  over  against  me !"  Indeed,  it  was  even  urged  on 
the  argument,  that  the  letter  of  Mr.  Fox  had  taken  away  the 
remedy  of  Wells  the  boat  owner  by  an  action  of  trespass  against 
McLeod  for  burning  the  boat.  This  action  having,  it  seems, 
been,  settled,  counsel  resorted  to  it  as  an  illustrative  case.  An- 
other action  brought  against  him  for  shooting  a  horse  on  the 
same  occasion,  it  was  said,  is  also  defeated  by  the  same  principle. 
Counsel  spoke  as  if  Schlosser  had  undergone  a  sack,  and  its 
booty  had  become  matter  of  belligerent  right  in  the  soldiery. 
Surely,  the  imaginations  of  counsel  must  have  been  heat- 
ed. It  seems  necessary  to  remind  them  again  and  again, 
even  in  affirmance  of  their  own  admission,  that  we  are  sit- 
ting to  administer  the  laws  of  a  country  which  was  at  peace 
with  England  when  she  sent  in  her  soldiery.  If  they  meeui 
that  the  approval  and  demand  in  Mr.  Fox's  letter  should 
ander  the  law  of  peace,  have  the  sweeping  effect  which  i:^ 
claimed  for  it,  they  are  bound  to  show  that  the  royal  man- 
date improves  by  importation.  The  queen  hixs  no  power  at 
home  to  take  away  or  suspend,  for  a  moment,  the  jurisdiction 
of  her  own  courts.  Nor  would  a  command  to  discharge  any 
man  without  trial  who  should  be  suspected  of  having  mur- 
dered her  meanest  subject,  be  deemed  a  venial  error.  It  is 
justly  a  source  of  the  Briton's  pride,  that  the  law  by  which 
his  life  and  property  are  protected  cannot  be  suspended  even 
by  his  monarch ;  that  the  sword  of  justice  is  holden  by  her 
own  independent  ministers,  as  a  defence  for  those  who  do 
well,  but  constantly  threatening  and  ready  to  descend  upoa 
the  violator  of  property  or  personal  safety ;  as  the  instrument 
of  a  municipal  law  which  knows  not  of  any  distinction  be 
tween  the  throne  and  the  cottage — a  law  constantly  struggling 
in  theory  at  least,  to  attain  a  perfection  that  shall  bring 
Vol.  I.  54 
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all  Oil  earth  to  do  it  reverence ;  "  the  greatest  as  fearing  its  pov* 
er,  and  the  least  as  not  unworthy  of  its  care." 

Much  was  said  on  the  argument,  about  the  extreme  hard- 
ship of  treating  soldiers  as  criminals,  who,  it  was  insisted,  an 
obliged  to  obey  their  sovereign.  The  rule  is  the  same  ia 
respect  to  the  soldier  as  it  is  with  regard  to  any  other  agent 
who  is  bound  to  obey  the  process  or  command  .h  his  supe* 
rior.  A  sheriff  is  obliged  to  execute  a  man  who  is  regularly 
sentenced  to  capital  execution  in  this  state.  But  should  he 
execute  a  man  in  Canada  under  such  sentence,  he  would  be  a 
murderer.  A  soldier,  in  time  of  war  between  us  and  England, 
might  be  compelled  by  an  order  from  our  government  to  enter 
Canada  and  fight  against  and  kill  her  soldiers.  But  should 
congress  pass  a  statute  compelling  him  to  do  so  on  any  im- 
aginable exigency,  or  under  any  penalty,  in  time  of  peace, 
if  he  should  obey  and  kill  a  man,  he  would  be  guilty  of  mur- 
der. The  mistake  is  in  supposing  that  a  sovereign  can  com- 
pel a  man  to  go  into  a  neighboring  country,  whether  in  peace 
or  war,  and  do  a  deed  of  infamy.  This  is  exemplified  in 
ths  case  of  spies.  A  sovereign  may  solicit  and  bribe ;  but 
ht^  cannot  command.  A  thousand  commands  would  not 
SJivn  the  neck  of  a  spy,  should  he  be  caught  in  the  camp 
of  the  enemy.  {Vattel,  B.  3,  ch.  10,  §  179.)  It  is  a  mis- 
take to  suppose  that  a  soldier  is  bound  to  do  any  act  con- 
trary to  the  law  of  nature,  at  the  bidding  of  his  prince.  ( VaU 
/<?/,  2?.  1,  ch.  4,  §  63,  4.  Id.  B,  3,  ch.  2,  i  15.  Grot.  B. 
%  ch.  26,  §  3,  a;  2  and  3.  Puf.  B.  S,ch.  1,  5  6,  7.) 
But  if  he  were,  he  must  endure  the  evil  of  living  under  a 
sovereiofn,  who  will  issue  such  commands.  It  does  not 
follow  that  neighboring  countries  must  submit  to  be  in- 
fested with  incendiaries  and  assassins,  because*  men  are  ob- 
noxious to  punishment  in  their  own  country  for  being  de- 
sirous to  go  through  life  with  bloodless  hands  and  a  qui^ 
conscience.  The  Parisians  thought  themselves  boiuid  to 
obey  Charles  IX.  when  he  ordered  them  to  massacre  the 
Huguenots.  Suppose  they  had  obeyed  a  similar  order  to 
massacre  the  Huguenots  in  England:  would  such   an  ordei 
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have  been  deemed  g  valid  ploa,  on  one  of  Ihem  being  ar* 
raigned  in  the  queen's  bench  ?  It  might  have  been  pioad« 
ed  to  an  accusation  of  murder  in  France — it  would  iMve 
been  good,  as  between  the  criminal  and  his  own  sovereign  ; 
lut  hardly,  I  suspect,  have  been  deemed  so  by  dueen 
Eliznbetii's  judges.  The  simple  reason  would  have  been 
that  Charlies  IX.  had  no  jurisdiction  in  England.  He  might 
have  threatened  the  government  and  declared  war,  if  such 
a  meritorious  servant,  a  defender  of  the  church,  should  not 
be  liberated  by  the  judges.  But  there  is  no  legal  principle 
on  which  the  decrees  of  foreign  courts,  or  the  legislation  of 
foreign  parliaments,  could  have  ousted  the  judges  of  juris- 
diction. Charles  might  have  ordered  his  minister  to  call 
the  massacre  a  public  act^  planned  and  executed  by  liimself, 
he  having  authorily  to  defend  and  protect  his  established 
church  ;  >smd  demanded  a  release  of  the  man.  All  this  would 
have  added  no  force  to  the  plea.  Neither  Elizabeth  herself, 
nor  any  of  the  Tudors,  arbitrary  as  the  government  of  Eng- 
land was,  would  have  had  power  directly  to  take  away  the 
jurisdiction  of  the  judges.  Coke,  with  a  law  book  in  his 
hand,  could  have  baffled  the  sceptre  within  its  own  territorial 
jurisdiction.  It  should,  in  justice,  he  remarked,  that  Orte,  the 
governor  of  Bayonne,  and  many  of  his  companions  in  arms, 
refused  to  co-operate  in  tlie  massacre  at  home,  and  were  never 
punished  for  disobedience.  He  replied  to  the  king,  that  he 
had  sounded  his  garrison,  and  found  many  brave  soldiers 
among  them,  but  not  a  single  executioner.  Suppose  a  prince 
should  command  a  soldier  to  commit  adultery,  incest  or 
I)erjury;  the  prince  goes  beyond  his  constitutional  power, 
and  has  no  more  right  to  expect  obedience  than  a  corpo- 
ral who  should  summarily  issue  his  warrant  for  the  execu- 
tion of  a  soldier.  ( Vid,  BurL  Law  of  Nature^  vol.  1,  pt.  2, 
cA.  11,  }  S.) 

Every  political  and  civil  power  has  its  legal  limits.  Th% 
autocrat  may  indeed  take  the  lives  of  his  own  subjects, 
for  disobeying  the  most  arbitrary  commands ;  but  even  his 
tehests  cannot    impart    protection    to    the    merest    slave    af 
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a^inst  a  foreign  government.  Public  war  itself  has  its  ju- 
risiiicfional  limits.  Even  that,  in  its  pursuit  nfler  a  llyiug 
enemy  is,  we  have  seen,  arrested  by  the  line  of  a  country  at 
]icaoe.  Beside  the  limit  which  territory  thus  imposes,  iheic 
are  also,  even  in  general  war,  otlier  jurisdictional  restramts,  an 
there  are  in  courts  of  justice.  An  order  emanating  from 
one  of  the  hostile  sovereigns  will  not  justify  to  the  other  every 
kind  of  perfidy.  The  case  of  spies  has  been  already  men- 
tioned. An  emissary  sent  into  a  camp  with  orders  to  corrupt 
the  adverse  general,  or  bribe  the  soldiery,  would  stand  jus- 
tified to  his  immediate  sovereign,  (  Vallel,  B.  3,  ch.  10,  §  180 ;) 
though  even  he  could  not  legally  punish  a  refusal.  In 
respect  to  llie  enemy,  the  orders  would  be  an  obvious  ex- 
cess of  jurisdiction.  The  emissaries  sent  by  Sir  Henry  Clin- 
ton in  1781  to  seduce  the  soldiers  of  the  Pennsylvania  line, 
falling  into  the  hands  of  the  Americans,  were  condemned  and 
inmiediately  executed.  (4  Marsh,  Life  of  Washington j  366, 
l^^  ed.)  Entering  the  adverse  camp  to  receive  the  treach- 
erous propositions  of  the  general,  is  an  offence  much  more 
venial.  It  is  even  called  lawful,  in  every  sense,  as  between 
the  sovereign  and  employee.  {Vailcl^  B.  3,  ch,  10,  §  181.) 
let,  in  the  case  of  Major  Andre,  an  order  to  do  so  was,  as 
between  the  two  hostile  countries,  held  to  be  an  excess  of  juris- 
diction. 

These  cases  are  much  stronger  than  any  which  can  be  sup- 
posed between  nations  at  peace.  In  time  of  war,  such  perfidy 
is  expected.  In  time  of  peace,  every  citizen,  while  within  his 
own  territory,  has  a  double  ground  for  supposing  himtelf  secure 
— the  legal  inviolability  of  that  territory,  and  the  solemn  pledge 
of  the  foreign  sovereignty. 

The  distinction,  that  an  act  valid  as  to  one  may  be  void 
as  to  another,  is  entirely  familiar.  A  man  who  oraers  an* 
other  to  commit  a  trespass,  or  approves  of  a  trespass  al 
ready  committed  for  his  benefit,  may  be  bound  to  protect 
liis  servant,  while  it  would  take  nothing  from  the  liability 
of  the  servant  to  tlie  party  injured.  As  to  him.  it  could 
merely  have    the  effect  of  adding  another  defendant,  who 
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might  be  made  jointly  or  severally  liable  with  the  actiml 
wrong-doer.  A  case  in  point  is  mentioned  by  Yattel;  (i?  3, 
cA.  2,  §  15.)  If  one  sovereign  order  his  recruiiing  oftcer 
to  mako  enlistments  in  the  dominion  of  another,  in  time  of 
peace  between  them,  the  officer  shall  be  hanged  notwith- 
standing the  order,  and  war  may  also  be  declared  against 
the  offending  sovereign.  ( Vld.  a  like  instance^  id.  B,  1,  ck, 
6,  §  75.) 

What  is  the  utmost  legal  effect  of  a  foreign  sovereign  ajj- 
proving  of  a  crime  which  his  subject  has  committed  in  a 
neighboring  territory?  The  approval,  as  we  have  already 
in  part  seen,  can  take  nothing  from  the  criminality  of  the 
principal  offender.  Whatever  obligation  his  nation  may  be 
under  to  save  him  harmless,  this  can  be  done  only  on  the 
condition  that  he  confine  himself  within  her  territory.  (Vatlel, 
B,  2,  ck,  6,  §  74.)  Then,  by  refusing  to  make  satisfaction, 
to  punish,  or  to  deliver  him  up,  on  demand,  from  the  injured 
country,  or  by  approving  the  offence,  the  nation,  says  Vattel, 
becomes  an  accomplice  :  {Id.  §  76 ;)  Blackstonc  says,  an  ac- 
complice  or  abettor^  (4  Com.  68 ;)  and  Rutherforth,  still  more 
flearly  in  the  language  of  the  English  law,  an  accessary  after 
the  fact.  {B.  2,  ch.  9,  §  12.)  No  book  supposes  that  such 
Au  act  merges  the  original  offence,  or  renders  it  imputable  to 
the  nation  alone.  The  only  exception  lies  in  the  case  of 
A  crime  committed  by  an  ambassador;  not  because  he  is 
guiltless,  but  by  reason  of  the  necessity  that  lie  should  l^e 
privileged,  and  the  extra  territorial  character  which  the 
-nws  of  nations  has,  therefore,  attached  to  his  person, 
flence  say  the  books,  he  can  be  proceeded  against  no  otji- 
^rwise  than  by  a  complaint  to  his  own  nation,  which  will 
nake  itself  a  party  in  his  crime  if  it  refuse  either  to  pun- 
•0.1  him  by  its  authority,  or  to  deliver  him  up  lo  Ixi  ;ji»n 
ishoJ  by  the  offended  nation.  {Ruth.  B.  2,  ch.  9,  §  'JO  \ 
Independently  of  this  exception,  therefore,  Rutherforth  .')• 
Bist3,.  witn  entire  accuracy,  that  "  as  far  as  we  concur  in 
what  another  man  does,  so  far  the  act  is  our  own ;  and  the 
effects  of  it  are  chargeable  upon  iis   aw  well  as  upon  him.^ 
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{Ruth.  B,  1..  ch.  17,  §  6.)  A  nation  is  but  a  moral  entity;  and, 
in  the  nature  of  things,  can  no  more  wipe  out  the  offence  of 
another  by  adopting  it,  than  could  a  natural  person.  And  the 
learned  writer  just  cited  accordingly  treats  both  cases  as  stand- 
ing on  the  same  principle.  (B.  2,  c/t.  9,  §  12.)  "  Nothing  is 
more  usual,"  says  Pufendorf,  "th^ui  that  every  particular  ac- 
complied  in  a  crime  be  made  to  suffer  all  that  the  law  inflicts." 
{B.  3,  ch.  1,  §  6.)  Vattel  says,  of  such  a  case,  {B,  2,  ch,  6,  §  75,) 
"  If  the  offended  state  have  the  offender  in  her  power,  she  may 
without  scruple  punish  him."  Again,  if  he  have  escaped  and 
returned  to  his  own  country,  she  may  apply  for  justice  to 
his  sovereign,  who  ought,  under  some  circumstances,  to  deliver 
him  up.  [Id.  §  76.)  Again,  he  says,  "she  may  take  satis- 
faction for  the  offence  herself,  when  she  meets  with  the 
delinquent  in  her  own  territories."  [B.  4,  cA.  4,  §  52.)  I  before 
cited  two  instances  in  which  positive  orders  by  his  sovereigtj 
to  commit  a  crime,  are  distinctly  held  to  render  both  the  nation 
and  its  subject  obnoxious  to  punishment.  {Vattel^  B.  3,  ch. 
2,  §  15.  Id.  B.  1,  ch.  6,  §  75.  Vid.  also  1  Burl.  pL  2,  ch. 
1 1,  §  10.) 

Wtis  it  ever  suggested  by  any  one  before  the  case  of  McLeod 
arose,  that  the  approval  by  a  monarch  should  oust  civil  juris- 
diction, or  even  so  much  as  mitigate  the  criminal  offence] 
nay,  that  the  coalition  of  great  power,  with  great  crime,  docs 
not  render  it  more  dangerous,  and  therefore  more  worthy  of 
punishment  under  every  law  by  which  the  perpetrator  caii  be 
readied  ? 

Gould  approbation  and  avowal  have  saved  the  luihappy 
Mary  Queen  of  Scots,  where  would  have  been  the  civil  ju- 
risdiction of  Elizabeth's  commissioners  ?  The  very  charge 
of  an  attempt  by  Mary  to  dethrone  and  assassinate  the 
British  queen,  implied  the  approbation  and  active  concur- 
rence of  one  crowned  head  at  least.  Could  the  criminal 
Ijavc  been  saved  by  any  such  considerations,  the  enterprise 
HTiight  truly  have  been  avowed  as  one  which  had  been 
planned  by  the  leading  governments  of  catholic  Europe 
The  pope,   then  having  at   least  some  pretensions  to  juri» 
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diction  even  in  England,  had  openly  approved  it  under  his 
seal.  The  Spanish  ambassador  at  Paris  was  a  party  relied 
upon  to  follow  up  the  event  with  an  invasion.  Would  James, 
the  son  of  the  accused,  have  hesitated  to  join  in  the  avowsil, 
could  he  have  thus  been  instrumental  in  saving  the  life  of  his 
mother  ?  Yet  the  principle  was  not  thought  of  in  the  whole 
course  of  that  extraordinary  affair.  Mary  openly  avowed  her 
general  treason  as  a  measure  of  defence  and  protection  to  her- 
self, though  she  denied  all  participation  in  the  plot  to  nsstis 
sinate  Elizabeth.  Yet  the  only  ground  taken,  was  the  tech- 
nical one  (not  the  less  valid  because  technical)  that  the  ac- 
cused was  personally  privileged  as  a  monarch  and  could  not 
be  tried  under  the  English  law  which  required  a  jury  com- 
posed of  her  peers.  It  was  added,  that  she  came  into  the 
kingdom  under  the  law  of  nations,  and  had  enjoyed  no  pro- 
tection from  the  English  law,  having  been  continually  kept 
as  a  prisoner.  (Vid.  the  case  stated  and  examined  in  the 
light  of  international  law,  2  Ward^s  L.  of  Nations,  564.)  No 
one  pretended  that  her  approbation,  or  that  of  a  thousand  mon- 
urchs,  could  have  reflected  any  degree  of  exemption  from  ju- 
dicial cognizance,  upon  the  alien  servants  in  her  employment. 
Such  a  principle  would  have  filled  England  with  an  army,  in 
time  of  fieace,  disguised  as  Jesuits;  for  the  bigotry  of  mon- 
ctrchs  would,  at  that  day,  have  led  them  to  avow  any  system 
of  pernicious  espionage  which  could  have  served  the  purposes 
of  the  pope  by  executing  his  bull  of  excommunication  against 
Elizabeth. 

Canada  again  being  disturbed,  and  our  citizens  aiding  the 
revolt  by  boats,  provisions  or  money,  the  purposes  of  England 
woulJ  certainly  requ're  such  conduct  to  be  put  down  at  all 
events.  Adopt  the  principle,  that  she  may  by  avowal  protect 
her  soldiery,  who  steal  upon  our  citizens  at  midnight,  from  all 
punishment  at  the  common  law,  and  before  you  could  get  even 
a  remonstrance  from  Washington,  your  whole  frontier  might  be 
made  a  tabula  rasa.  No.  Before  England  can  lawfully  send 
a  single  soldier  for  hostile  purposes,  she  must  assume  the  re- 
sponsibility of  public  war. 
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Her  own  interests  demanding  the  application  of  the  rule^ 
she  perfectly  understands  its  force.  Wliat  regard  have  hei 
courts  ever  paid  to  the  voice  of  public  authori!y  on  this  side 
the  line,  when  it  sought  to  cover  even  territory  to  which  the 
United  States  denies  her  title?  The  mere  act  of  taking  a  cen- 
sus  in  the  disputed  territory  under  the  authority  of  Maine,  was 
severely  punished  by  the  English  municipal  magistrates.  Had 
a  posse  of  constables  or  a  company  of  militia  bearing  muskets 
been  sent  to  aid  the  censor,  in  what  book  or  in  what  usage 
could  she  have  found  that  this  would  divest  lier  courts  of  ju- 

m 

risdiction,  and  put  the  cabinet  of  St.  James  to  a  remedy  by  a 
remonstrance  or  war?  Had  the  posse  been  arrested  by  her 
shorif}',  and  in  mere  defence  had  killed  him,  and  this  nation 
had,  after  some  two  or  three  years,  avowed  the  act,  would  she 
have  thought  of  conceding  that,  in  the  mean  time,  all  power 
of  her  courts  over  the  homicides  had  been  suspended,  or  finally 
withdrawn  ? 

But  it  is  said  of  the  case  at  bar,  here  is  more  than  a  men* 
approval  by  the  adverse  government ;  that  an  explanetion  has 
been  demanded  by  the  secretary  of  state,  and  the  British  am- 
bassador has  insisted  on  McLeod's  release ;  and  counsel  claim 
for  the  joint  diplomacy  of  the  United  States  and  England  some 
such  effect  upon  the  power  of  this  court  as  a  certiorari  from  us 
would  have  upon  a  county  court  of  general  sessions.  It  was 
sjioken  of  as  incompatible  with  a  jiidicial  proceeding  against 
Mclieod  in  this  state ;  as  a  suit  actually  pending  between  two 
nations,  wherein  the  action  of  the  general  government  comes  in 
collision  with,  and  supersedes  our  own. 

To  such  an  objection  the  answer  is  quite  obvious.  Di- 
plomacy is  not  a  judicial,  but  executive  functicfn ;  And  the 
objection  would  come  with  the  same  force,  whether  it  were 
urged  against  proceeding  in  a  court  of  this  state  or  tlw 
United  States.  Whether  an  actual  exertion  of  the  treaty- 
making  power,  by  the  president  and  senate,  or  any  pow- 
er  delegated  to  congress  by  the  federal  constitution,  could 
work  the  consequences  contended  for,  we  are  not  called 
upon  to  enquire.    AVhelher  the  executive  of  the  nation,  (sap- 
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posing  the  case  to  belong  to  the  national  court,)  or  the  execu- 
tive of  this  state  might  not  pardon  the  prisoner,  or  direct  a  nolle 
prosequi  to  be  entered,  are  considerations  with  which  we  have 
noihing  to  do. 

The  executive  power  is  a  constitutional  department  in  this, 
OS  in  every  well  organized  government,  entirely  distinct  from 
the  judicial.  And  that  would  be  so,  were  the  national  govern- 
ment blotted  out,  and  the  state  of  New- York  left  to  take  its 
place  as  an  independent  nation. 

Not  only  are  our  constitutions  entirely  explicit  in  leaving  the 
trial  of  crimes  exclusively  in  the  hands  of  the  judiciary ;  but 
neither  in  the  nature  of  things,  nor  in  sound  policy,  can  it  be 
confided  to  the  executive  power.  That  can  never  act  upon  the 
individual  offender ;  but  only  by  requisition  on  the  foreign  gov- 
ernment ;  and  in  the  instance  before  us,  it  has  no  power  even 
to  inquire  whether  it  be  true  that  McLeod  has  personally  violat- 
ed the  criminal  laws  of  this  state.  It  has  charge  of  the  question 
in  its  national  aspect  only.  It  must  rely  on  accidental  informa- 
tion, and  may  place  the  whole  question  on  diplomatic  consid- 
erations. These  may  be  entirely  wide  either  of  the  fact  or  the 
law  as  it  stands  between  this  state  and  the  accused.  The 
whole  may  turn  on  questfons  of  national  honor,  national 
strength,  the  comparative  value  of  national  intercourse,  or  even 
a  point  of  etiquette. 

Upon  the  principle  contended  for,  every  accusation  which 
has  been  drawn  in  question  by  the  executive  power  of  two 
nations,  can  be  adjusted  by  negotiation  or  war  only.  The  in- 
dividual accused  must  go  free,  no  matter  to  what  extent  lii j 
case  may  have  been  misapprehended  by  either  power.  N\» 
matter  howicriminal  he  may  have  been,  if  his  country,  though 
acting  on  false  representations  of  the  case,  may  have  been  l.«i 
to  approve  of  the  transaction  and  negotiate  concerning  it,  tho 
demands  of  criminal  justice  are  at  an  end. 

Under  circumstances  the  executive  power  might,  in  the 
exercii'e  of  its  discretion,  be  bound  to  disregard  a  venial 
offencf  as  no   breach   of  treaty,   which   the  judiciary  w:ulJ 
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be  obliged  to  punish  as  a  breach  of  international  law.  Sn}> 
pose  some  of  our  citizens  to  attack  the  British  power  in 
Canada,  and  the  queen's  soldiers  to  follow  the  heat  of  re 
pelling  them  by  crossing  the  line  and  arresting  the  offend- 
ers, doing  no  damage  to  any  one  not  actually  engaged  in 
the  conflict.  The  line  being  absolutely  impassable  in  law 
for  hostile  purposes,  the  arrest  on  this  side  would  be  a  tech- 
nical false  imprisonment,  for  which  we  should  be  bound  to 
convict  the  soldiers  if  arrested  here ;  while  the  executive 
}>ower  might  overlook  the  intrusion  as  an  accidental  and 
innocent  violation  of  national  territory.  ( VaiL  B.  4,  ch.  4, 
U3.) 

I  forbear  now  to  notice  particularly  some  of  the  legal  pas- 
sages and  cases  which  were  referred  to  by  the  prisoner's  coun- 
sel in  the  course  of  the  argument ;  not  for  the  reason  that  I 
have  omitted  to  examine  them,  but  because  I  consider  them  in- 
applicable under  the  views  1  have  felt  it  my  duty  to  take  of 
the  prisoner's  case.  They  were  principally  of  three  classes : 
f.rst,  passages  from  books  on  the  law  of  nations  as  to  what  is 
public  war,  and  the  protection  due  to  soldiers  while  engaged 
in  the  prosecution  of  such  a  war  by  their  sovereign  against  a 
public  enemy;  secondly,  the  general  obligations  of  obedience 
as  between  him  and  his  sovereign,  whether  in  peace  or  war ; 
and  thirdly,  cases  from  our  own  books  relative  to  the  conflict- 
i:.g  powers  of  the  g^eral  and  state  governments.  The  case 
o**  Elphinstone  v.  Bedreechund^  (1  Knapp^s  Rep.  316,)  related 
to  the  breach  of  an  actual  military  capitulation  entered  into 
daring  an  acknowledged  public  war  between  England  and  one 
of  the  pctiy  sovereignties  jf  India. 

Jn  considering  the  question  of  jurisdiction,  I  have  also 
ft>:bor:.c  to  notice  that  branch  of  the  affidavit  which  sets 
up  an  alibi,  McLeod's  counsel  very  properly  omitted  to 
insist  on  it  as  at  all  strengthening  the  claim  of  privilege, 
tideed  tiny  said  the  clause  was  put  in  merely  by  way  of  }fnh 
testando.  If  it  was  inserted  with  the  intention  of  having 
it  taKiji  as  true  upon  this  motion,  that  alone  would  destioj 
Bil  pretence  for  any  objection   to  our  jurisdiction.    His  laair 
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lender  was  demanded  upon  tho  hypothesis  that  he  was  act- 
ing  under  public  authority.  If  in  truth  he  was  not,  or  w-iT 
not  acting  at  all,  he  enjoys  according  to  his  own  concession 
no  greater  privilege  than  any  other  man.  The  essential  cir- 
cumstance relied  on  as  going  to  the  question  of  jurisdiction, 
tu  *ns  out  to  be  fictitious ;  and  the  argument  must  be  that  we 
have  no  power  to  try  the  question  of  alibi.  On  that  and  every 
other  lawful  ground  of  defence  he  will  be  heard  by  counsel  on 
his  trial. 

It  is  proper  to  add,  that  if  the  matters  urged  in  argument 
could  have  any  legal  effect  in  favor  of  the  prisoner,  I  should 
feel  entirely  clear  that  they  would  be  of  a  nature  available 
before  the  jury  only.  And  that,  according  to  the  settled 
rules  of  proceeding  on  habeas  corpus,  we  should  have  no 
power  even  to  consider  them  as  a  ground  for  discharging 
the  prisoner.  1  took  occasion  to  show  in  the  outset,  that 
in  no  view  can  the  evidence  for  the  prosecution  or  the  de- 
fence be  here  examined,  independently  of  the  question  of 
jurisdiction,  and  I  entertain  no  doubt  that  whenever  an  in- 
dictment for  a  murder  committed  within  our  territory  is  found, 
and  the  accused  is  arrested,  these  circumstances  give  complete 
jurisdiction. 

I  know  it  is  said  by  the  English  books,  that  even  in  a  case 
of  mixed  war,  viz.  a  hostile  invasion  of  England  by  private 
persons,  the  common  law  courts  have  not  jurisdiction.  It 
was  so  held  in  Perkin  Warbeck's  case.  He  was  punished  with 
death  by  sentence  of  the  constable  and  marshal,  who  it  is  said 
in  Calvin's  case,  (7  Co.  Rep.  11,  12,)  had  exclusive  jivisdic- 
tion.  {S,  P.  1  Curw.  Hawk,  ch.  2,  §  6,  p.  9.  See  Dy,  145, 
a.)  But  that  rests  on  a  distribution  of  judicial  power  entirely 
unknown  to  this  state  or  this  nation.  The  court  of  the  constable 
and  marshal  seems  to  have  had  an  ancient  right  not  very  well 
defined  by  the  common  law,  of  trying  all  military  offences,  as  ap- 
pears by  the  Stat,  B,  2,  cA.  2,  {vide  2  Pick.  St.  at  Large,  p, 
310,)  which  was  passed  to  settle  conflicting  claims  of  jurisdic- 
tion between  that  and  the  ordinary  courts.  {Vide  also  3  Inst, 
48.)    The  whole  is  obviously  inapplicable  to  this  countn' :  and 
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Since  the  decision  of  the  court  for  the  correction  of  errors  in  Smith  ^  Hoe  w.  AehT, 
(S3  Wend.  653,)  if  there  is  evidence  that  a  mortgage  of  chattels  was  given  fat  ■ 
true  debt,  the  question  of  fraud  as  to  creditors,  arising  from  continued  possession 
in  the  mortgagor,  must  be  submitted  to  the  jury,  whether  such  possession  be  sat- 
isfactorily explained  or  not ;  and  a  verdict  either  way  will  conclude  the  parties. 

And  sembU,  the  rule  is  the  same  where  a  like  question  is  raised  upon  a  bill  of  sds 
absolute  on  its  face. 

Quetfy  whether  the  court  of  chancery  is  not  still  left  to  act  upon  the  doctrine  as  for- 
merly understrx>d  in  reference  to  questions  of  this  character. 

Bronson.  J.  dissented,  holding  that  though  the  decision  in  Smith  tmd  Hoe  v.  Acker, 
was  binding  on  the  parties  to  the  particular  suit,  it  should  not  be  followed  as  a 
precedent 

Replevin,  tried  before  Ruggles,  C.  Judge,  at  the  Dutchess 
circuit  in  October,  1839.  The  plaintiffs  are  paint,  oil  and  dye 
wood  merchants  in  the  city  of  New- York.  Prior  to  1837, 
Washington  Davids  kept  a  paint  and  oil  store,  and  was  engaged 
m  the  business  of  house  painting  in  Poughkeepsie.  In  1837, 
Davids  kept  a  tavern  called  the  Forbus  Hotcse,  in  Poughkeepsie, 
whore  he  continued  until  April,  1838,  when  he  removed  to  and 
k<;pt  another  public  house  in  the  same  village,  called  the  Man- 
svfn  Hmisc.  On  the  19th  June,  1837,  Butler,  one  of  the  plain- 
tiffs, went  to  Poughkeepsie  and  presented  an  abstract  or  statement 
of  moneys  claimed  to  be  due  the  plaintiffs  from  Davids,  who 
thereupon  gave  the  plaintifls  a  bond  conditioned  for  the  pa3rment 
of  $2355,34,  the  balance  claimed — payable,  one  third  in  twelve, 
one  third  in  eighteen,  and  one  third  in  twenty-four  months, 
with  interest.  Davids  at  the  same  time  executed  to  the  plain- 
tiffs a  mortgage^  with  the  like  condition,  of  the  carpeting,  mat- 
ting, chairs,  tables,  looking-glasses,  settees,  beds,  bedding  and 
bedsteads,  spoons,  knives,  forks,  candlesticks,  crockery  and 
git'iss  ware,  beer-pump,  and  other  furniture  of  the  Forbus 
House,  which  Davids  was  then  keeping,  together  with  some 
other  property.  The  mortgage  was  filed  pursuant  to  Stat- 
ntes  of  l*vH33,   (cA.   279.)      Stephen  Cleveland,  a  connselloi 
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at  law,  was  consulted  by  the  plaintiffs  at  the  time  the  pai)ers 
were  executed.  He  testified  that  he  was  then  a  boarder  with 
Davids ;  that  it  was  agreed  between  the  plaintiffs  and  Darids, 
that  the  property  should  be  deemed  to  be  in  witness'  possession, 
and  it  was  put  in  his  possession  as  the  agent  of  the  plaintiffs 
so  £11  as  it  could  be  so  without  a  removal,  and  it  was  agreed 
that  the  property  should  be  under  his  control.  The  property 
was  not  removed  and  no  actual  delivery  took  place,  otherwise 
than  as  above  stated.  Cleveland  used  as  much  of  the  property 
as  was  necessary  in  the  rooms  which  he  and  his  family  occu- 
pied as  boarders.  When  Davids  removed  to  the  Mansion 
House,  about  the  1st  of  April,  1838,  he  took  nearly  all  the  prop- 
erty with  him,  and  all  of  it  was  carried  there  within  a  month, 
where  it  was  used  by  Davids,  except  some  few  things  which 
were  boxed  up  by  order  of  Cleveland.  Cleveland  did  not  re- 
move with  Davids  to  the  Mansion  House. 

In  May,  1838,  Pascal  B,  Smith  recovered  a  judgment 
in  this  court  against  Davids,  in  an  action  upon  promises, 
for  $333,73  ;  and  on  a  fi.  fa,  issued  upon  that  judgment,  the 
defendant,  as  sheriff  of  Dutchess,  levied  on  the  property 
in  question  on  the  18th  August,  1838;  the  property  then 
being  in  the  Mansion  House  and  in  the  use  of  Davids. 
The  defendant  did  not  take  any  property  which  had  been 
boxed  up.  The  plaintiffs  thereupon  brought  this  action  of 
replevin. 

The  plaintiffs  gave  in  evidence  an  account,  and  a  letter 
m  their  handwriting  directed  to  Davids,  dated  9th  January, 
1837,  and  post  marked  "New- York,  Jan.  9."  The  ac 
count  stated  a  balance  of  $2293,78,  as  due  the  plaintiffs — 
and  the  letter  called  on  Davids  for  a  remittance.  The 
plaintiffs  also  gave  in  evidence  several  letters  or  bills,  in 
their  handwriting,  purporting  to  be  bills  of  paints  sold  to 
Davids  in  the  years  1835  and  1836.  All  of  these  papers 
were  produced  by  the  witness  Cleveland,  who  said  he  re- 
ceived them  from  Davids  after  the  mortgage  was  executed, 
and  before  this  suit  was  commenced.  Thev  were  admitted 
in  evidence,    subject »  to  the   objection   that  they   weitj  inad- 
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missibic;  as  being,  at  least,  evidence  made  by  tlie  plaintiiEi 
themselves. 

The  plaintifis  insisted  that  the  matters  given  in  evid^ice 
should  be  submitted  to  the  jury.  But  the  judge  said,  as 
there  was  no  change  of  possession,  the  mortgage  was  in- 
valid against  the  execution  creditor,  and  directed  the  jury 
to  find  a  verdict  tor  the  defendant  The  plainti&  except 
ed.  Verdict  for  defendant ;  and  the  {Jaintifls  now  move  for  a 
^ew  trial. 

S.  BarculOf  for  plaintifis. 

Wilkinson  ^  Street^  for  defendant 

CowEN,  J.  The  cause  was  put  to  the  jury  on  the  ground 
ot  possession  continuing  in  the  mortgagor;  and  the  ques- 
tion is,  therefore,  the  same  in  efiect  as  if  there  had  been 
sictual  proof  tending  to  show  that  the  bond  and  mortgage 
vere  given  to  secure  a  true  debt  There  was  no  change  of 
possession,  nor  any  excuse  expressly  .set  up  for  not  changing 
it  It  was  however  obviously  for  the  convenience  of  Pa- 
vids  to  keep  possession,  and  it  might  have  helped  him  in  his 
business. 

The  judge  was  clearly  right,  according  to  the  decisions  of 
this  court,  and  the  uniform  current  of  judicial  authority  from 
Twyn^s  case^  (3  Rep.  80,)  in  the  reign  of  Elizabeth,  down  to 
but  not  including  Smith  4*  Hoe  v.  Acker^  decided  by  the  court 
for  the  correction  of  errors  in  December  term,  1840.  (23  Wend. 
653.)  Several  cases  are  before  us  on  possession  of  goods  by  in- 
solvent debtors  after  a  bill  of  sale  or  mortgage,  both  being,  as  is 
well  known,  placed  by  our  statute  on  the  same  footing  in  ns 
spect  to  the  evidence  of  fraud  derivable  from  sucii  possession. 
Some  of  these  cases  were  argued  or  submitted  befone  and  some 
since  the  decision  by  the  court  of  errors,  which  is  now  urged  up- 
kin  us  as  subverting  the  ancient  doctrine  of  the  courts,  by  requir* 
ing  the  question  of  fraud  to  be  submitted  to  the  jury,  and  making' 
theirdecision  final  ani  conclusive  in  all  cas^s.  I  have  accordingly 
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lookcJ  Into  that  cose,  and  am  of  opinion  tliat  it  has  not  br*;it 
materially  misunderstood  by  counsel  who  contend  v/pc-.  i-. 
for  the  absolute  power  of  the  jury.  This,  I  think,  will  be  ob- 
vious from  a  brief  review  of  it ;  and,  at  any  rate,  it  will  be 
clearly  seen  that  it  was  considerably  stronger  in  favor  of  the 
execution  creditor  than  the  one  now  before  us.  Yet  the  court 
of  errors  forbade  the  interference  of  the  judge,  and  said  the  case 
belonged  to  the  jury. 

In  that  case  the  plaintiffs,  Smith  &  Hoe,  claimed  as  mort- 
gagees of  a  valuable  printing  apparatus  (presses,  types,  &c.) 
in  the  city  of  New- York,  where  both  parties  resided.  The 
mortjrage  was  executed  by  one  Bell,  an  insolvent  debtor,  and 
included  also  his  household  furniture  at  two  h6uses  in  the 
city.  It  was  professedly  taken  to  secure  a  debt  of  $10,000. 
The  whole  was  described  in  a  schedule  attached  to  the  mort- 
gage, without  any  value  being  affixed ;  and  no  appraisal  was 
made  at  the  time,  though  a  witness  stated  that  he  afterwards 
estimated  the  printing  materials  at  $10,000.  No  estimate 
appeared  to  have  been  at  any  time  set  on  the  furniture; 
and  some  of  it  was  described  as  consisting  of  lots  or  parcels. 
The  money  was  professedly  secured  to  be  paid  in  about  one 
month.  The  mortgage  was  filed.  It  contained  a  covenant 
that,  till  default  in  payment,  the  whole  should  remain  in  the 
possession  and  enjoyment  of  the  mortgagor.  The  apparatus 
remained  in  his  office  and  the  furniture  at  his  houses  in  the 
city,  (though,  as  alleged,  he  had  paid  none  of  the  money  said 
to  be  due,)  till  some  time  in  January,  1838,  when  the  sheriff 
levied  on  one  of  the  printing  presses  to  satisfy  an  execution 
for  a  small  debt  due  to  Mr.  Yoorhis.  A  witness  stated  that 
liad  a  sale  of  the  apparatus  been  forced  at  auction  in  the 
meantime,  it  would  not  have  brought  20  per  cent  of  its  real 
value ;  and  that  Bell  was  allowed  to  retain  possession,  and 
was  assisted  in  his  business  by  the  plaintiffs,  in  the  hope  that 
he  might  be  enabled  to  pay  his  creditors.  Business  was  in  the 
meantime  dull ;  and  Bell  was  sick  in  the  summer  and  fali, 
and  when  the  sheriff  came  to  levy.  No  reason  whaleTer  was 
gWen  for  leaving   the  furniture  with  Bell,  which  was  App» 
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reittly  valuable  and  equal  to  a  handsome  domestic  establish* 
ment  in  the  city,  allowing  not  only  for  a  scale  of  convenience, 
but  elegance.  Parol  evidence  was  given  of  a  balance  on  book 
account  in  favor  of  the  mortgagees,  against  Bell,  of  about 
$10,000;  and  it  was  claimed  that  the  mortgage  had  been 
given  to  secure  this  balance. 

The  cause  was  tried  on  these  facts,  in  the  New- York 
common  pleas,  where  the  mortgagees  had  brought  replevin 
against  the  sheriff.  At  the  close  of  their  evidence  before  the 
jury,  that  court  tliought  the  transaction  such  a  palpable  device 
to  delay,  hinder,  or  defraud  Bell's  creditors,  that  they  refused 
to  submit  the  case  to  the  jury ;  and  nonsuited  the  pUiintiifs 
On  error  to  this  court  we  thought  the  court  below  were  clearly 
right  and  affirmed  the  judgment.  Our  judgment  was  reversed 
by  the  court  of  errors,  which  held  that  the  question  was  one  of 
actual  fraud  for  the  jury. 

It  will  be  perceived,  that  here  was  such  a^possession  by  the 
mortgagor  as  the  statute  (2  R.  S,  70,  2d  ed,  tit.  2,  §  5,)  declares 
to  have  been  presumptively,  indeed  conclusively  fraudulent 
and  void  as  against  the  levying  creditor,  unless  it  was  shmcn 
on  the  part  of  the  plaintiffs  that  their  mortgage  w€is  made  in 
good  faith,  and  without  any  i^Uent  to  defraud  creditors. 
The  fourth  section  of  the  next  title  declares,  that  the  question 
of  fraudulent  intent  in  such  case  is  one  of  fact  and  not  of  law. 
A  brief  examination  of  the  principle  and  history  of  our  deci- 
sions under  these  statutes,  will  exhibit  more  clearly  the  differ- 
ence between  the  construction  which  we  have  placed  upon 
them,  and  that  adopted  by  the  court  of  errors. 

We  understood  the  statutes,  not  as  narrowing  and  weak- 
ening, but  rather  as  extending  and  strengthening  the  rules 
of  evidence  which  had  before  been  adopted  for  the  detec- 
tion and  suppression  of  fraud.  Section  one,  of  tit  e  three, 
iR  a  re-enactment  of  the  13  Eliz.  Section  five,  of  title  two, 
[*uts  absolute  bills  of  sale  and  mortgages  of  goods  on  the 
samo  footing,  declaring  that  both  shall  be  presumptively 
fraudulent,  and  conclusively  so  unit?ss  proved  to  have  been 
made   m   good    faith    and    without    any    intent   to   defraud 
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The  case  2ited  from  3  Rep.  80,  arose  under  13  Eliz.  on  s 
Bale  to  Tvvyne  in  satisfaction  of  a  debt,  the  vendor  bring 
indebted  to  others,  and  continuing;  in  possession,  (t-^  licU  hao 
done  in  Smith  1^  Hoe  v.  Acker,  All  the  judges  of  Englazid 
resolved,  (p.  81,)  that  notwithstanding  here  was  a  true  del: 
due  to  Twyne,  and  a  good  consideration  of  tlie  gift,  yet  •* 
was  not  bona  fide ;  for  no  gift  shall  be  deemed  to  be  bona 
fide  which  is  accompanied  with  any  trust,  as  if  the  donee  ' 
allow  the  donor  to  continue  in  possession,  <fcc.  The  rule 
of  this  case  having  long  prevailed,  and  having  been  extend- 
ed, as  we  understood  the  revised  statutes,  to  mortgages  as 
well  as  sales,  we  held  in  both  instances,  that  the  proof  of 
a  true  debt  taken  by  itself,  did  not  tend  to  shew  that  the 
sale  or  mortgage  was  bona  fide.  We  required,  in  addition, 
that  some  extraordinary  reason  should  be  shown  for  the  con- 
tinuance of  possession ;  and  not  merely  such  as  may  always 
be  set  up  and  established  by  a  wary  insolvent,  and  his  mort- 
gagee or  vendee ;  and  that  if  something  more  were  not  shown, 
proof  of  a  real  consideration  came  short  of  the  mark,  and 
amounted  to  nothing.  We  proceeded  on  the  ground  dedu- 
ced by  Mr.  Roberts,  from  Twyne's  case,  viz :  "  That  evidence 
of  the  fraudulent  intent  supersedes  the  whole  inquiry  into 
the  consideration ;  for  no  merit  in  any  of  the  parties  to  a 
transaction  can  save  it,  if  it  carry  intrinsically  or  oxtriuMcal- 
ly  the  plain  characters  of  fraud."  {Roberts  on  Fraud.  Conv. 
548.)  Twyne's  case  specifically  denied  all  force  to  one  very 
common  excuse.  At  p.  81,  the  report  declares,  that  a  sale 
leaving  the  goods  with  the  vendor  with  intent  to  favor  him, 
being  content  that  he  should  pay  the  debt .  when  he  got 
able,  should  not  be  deemed  bona  fide.  Accordingly,  an  ex- 
cuse that  the  goods  were  left  for  the  accommodation  or  con- 
venience  of  the  insolvent  vendor,  has  been  repeatedly  dis- 
allowed. {Gardner  v.  Adams ^  12  Wendell^  297.  Doane^ 
▼.  Eddy,  16  id.  253.  Randall  v.  Cook,  17  id.  53.)  So, 
that  he  retained  the  use  and  possession  to  enable  him  the  bet* 
ter  to  pay  the  debt  due  the  mortgagee.  {Beekman  v.  Bond^ 
19  Wendell,  444.)    The  principle  of  these  decisions  was,  aa 


;.Ji  CASES  IN  THE  SUPREME  COURT. 

Butler  V,  Van  Wyck. 

already  mentioned,  that  the  excuses  were  such  as  could  be 
manufactured  by  the  parties  at  pleasure,  and  always  would 
be.  These  and  the  like  reasons  for  retaining  possession 
?iin  always  be  proved.  Most  of  them  are  self-evident;  and 
if  not,  the  parties  can  express  and  make  a  show  of  them  af 
the  time,  and  so  prove  them  by  witnesses.  Being  matters  by 
which  they  may  always  cover  and  disguise  the  transaction,  we 
thoug!it  them  of  no  force,  and  not  such  evidence  as  should 
^o  to  the  jury.  In  this  we  proceeded  on  the  rule  that  though 
a  question  be  one  of  fact,  yet  whether  the  evidence  offered 
may  tend  to  its  elucidation,  is  always  a  question  of  law  for 
the  judge. 

Having  thus  noticed  the  principles  on  which  our  decisions 
proceeded,  it  becomes  necessary  to  inquire  how  far  they  were 
overruled  by  the  court  for  the  correction  of  errors  in  S^ith 
tj*  Hoe  V.  Acker.  The  excuses  set  up  by  Bell's  mortgagees 
were  of  a  character  which  the  parties  to  an  insolvent's  mort- 
gage may  always  bring  into  the  case  and  make  out  in  proof; 
and  if  such  are  fit  to  be  submitted  to  a  jury,  as  relevant  evi- 
dence, it  follows  that  every  other  excuse  within  the  power  of 
the  parties  to  invent  must  also  be  deemed  relevant  The  pre- 
siding: judge  has  no  discretion ;  but  is  bound  to  submit  the 
alleged  excuse  to  the  jury  as  a  part  of  the  evidence  to  be  consid- 
ered and  allowed  or  disallowed  by  them,  as  they  shall  think 
meet.  The  line  which  has  heretofore  been  maintained  in  this 
respect  between  the  relevancy  and  the  weight  of  evidence  has 
been  obliterated;  and  both  have  been  confided  to  the  jiny. 
The.  court  for  the  correction  of  errors  held  this  anomaly  as 
matter  of  construction  on  the  declaration  of  the  fourth  sec- 
tion of  title  three,  that  the  question  is  one  of/act  and  not  of 
lato.  Senator  Hopkins,  who  delivered  the  only  opinion  in  that 
case  cominof  fully  up  to  the  principle  which  alone  can  be  con- 
sidered as  governing  the  decision,  in  speaking  of  this  pro- 
vision, said  it  seemed  unnecessary  to  look  into  the  previous 
state  of  the  law.  He  admitted  that  the  onus  probandi  was 
thrown  upon  the  |»ersons  claiming  under  the  sale  or  mortcrage. 
But  in  his  enumeration  of  the  matters  tending  to  discharge 
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that  onus^  I  find  much  alluded  to  as  admissible  which  hud 
not  been  deemed  so  under  the  previous  state  of  tl^e  law ; 
hut  nothing  specifically  which  the  judge  wouid  be  author- 
ized to  reject  as  irrelevant.  Indeed  in  looking  through  the 
evidence  and  considering  it  in  the  light  of  any  jmlicial  rule 
for  weisrhinsf  it  which  I  remember  to  have  seen  laid  down 
before,  I  have  been  at  a  loss  to  find  an  excuse  that  the 
mortgagees  could  have  set  up,  which  did  not  rather  tend  to 
increase  the  presumption  against  them  already  raised  by  the 
statute. 

The  two  prominent  excuses  seem  to  have  been,  1.  That 
Bell  was  insolvent,  and,  by  keeping  his  property,  he  would 
the  better  be  enabled  to  pay  his  debts ;  and  2.  That  a  forced 
sale  at  auction  would  have  brought  less  for  the  property 
The  former  reason  had  no  application  to  the .  valuable 
household  furniture:  and  if  allowed  bv  the  law  on  Ihe 
ground  that  the  mortgagor  might  make  a  profit  by  keeping 
his  tools  and  implements  of  business,  and  so  possibly  pay 
his  creditors  some  time  or  other,  that  would  go  to  save  eve- 
ry insolvent's  property  for  his  own  use.  The  excuse  would 
always  be  true  at  the  time,  and  might  continue  to  be  so 
during  his  whole  life.  Bell  and  his  mortgagees  might  as 
well  have  agreed  on  a  credit  and  possession  for  years,  and 
extended  the  time  still  for  years  beyond  the  day  of  payment 
That  a  forced  sale  would  have  brousfht  less  than  a  leisurefv 
one,  is  equally  applicable  to  all  property.  But  that  was  an 
argument  rather  for  than  against  a  change  of  possession.  A 
ehange  would  have  enabled  the  mortgagees  more  readily  to 
exhibit  the  property,  and  seek  opportimities  for  an  advantageous 
sale,  which  the  mortgage  stipulated  they  might  do.  That  they 
were  occasionally  aiding  Bell  by  advances,  thus  keeping  up  the 
balance  due  on  book,  and  giving  him  color  for  opposing  the 
claims  of  small  execution  creditors  like  Voorhis,  was  a  bad  earn- 
est of  the  pretended  purpose  to  pay  debts.  The  sickness  of 
BeJ  in  tlie  summer  and  fall,  and  in  January  when  Voorb.ia 
same  with  his  execution,  was  also  mentioned.  But  if  this  excuse 
veie  admissible  at  all,  it  had  no  existence  when  the  mnrtoracre 
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was  givciij  nor  when  the  default  in  payment  was  made.  In 
l.hc  face  of  tlie  statute,  the  mortgagees,  so  far  from  Uie 
'thought  of  inking  the  property,  actually  disqualified  them- 
selves fit  n;  doing  so  till  the  first  of  May,  by  a  covenant  that 
it  should  remain  for  the  exclusive  enjoyment  of  Bell.  From 
that  day  they  waited  till  he  became  sick.  He  was  in  a  state 
of  imbecility  whicli  they  admit  called  for  their  farther  assis- 
tance, and  must  have  sunk  him  deeper  in  debt.  Indepen- 
dently of  sickness,  the  argument  is  far  from  being  solid,  that  a 
solvent  man  w!io  in  good  times  with  a  flourishing  business 
wanted  forecast  to  avoid 'insolvency,  could  be  entrusted  to  re- 
cover himself  by  the  management  of  a  sinking  fund  in  bad 
times  with  a  narrowed  business  and  laboring  under  the  distrust 

of  conimunitv. 

The  evidence  did  indeed  tend  to  show  that  the  mortg^age 
was  given  at  the  time  to  secure  a  bona  fide  debt.  But  even 
this  evidence,  which  the  law  has  never  heretofore  regarded  as 
a  suflicient  explanation  when  standing  alone,  was  far  from 
being  satisfactory.  The  debt  was  proved  to  rest  in  a  book  ac- 
count, which  does  not  appear  even  to  have  been  produced  at 
the  trial.  But  if  the  book  account  had  been  produced  and  had 
shown  a  debt  of  exactly  $10,000,  that  would  have  been  far 
from  conclusive.  It  is  very  easy  for  an  insolvent  and  his  mort- 
gagee to  keep  up  appearances  of  a  large  balance  on  book  or 
otherwise,  whether  there  be  really  one  or  not.  A  fraudulent 
mortgage  generally  assumes  a  round  sum,  convenient  to  cover 
the  property,  avoiding  to  break  dollars  or  even  hundreds  or 
thousands ;  and  the  only  way  for  creditors  to  meet  the  assump- 
tion, is  on  facts  like  those  disclosed  in  the  case  before  the  court 
of  errors. 

Without  going  farther  into  particulars,  it  seems  to  me  that, 
with  the  single  exception  of  evidence  to  support  the  considem- 
rion  of  the  mortgage,  the  presumption  of  fraud  arising  from  Beirs 
possession,  would  be  considered  as  rather  fortified  than  weaken- 
ed, if  any  of  the  old  rules  of  evidence  were  left  to  us. 

In  holdins:  that  such  a  case  must  be  submitted  to  the 
jury,  the  court  of  errors  virtually  decided  that  a  verdict  in 
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favor  of  the  mortgagees  could  not  with  propriety  hav©  l)een 
disturbed  by  the  court  below.  If  that  court  had  not  pow^i 
to  nonsuit,  it  follows  that  they  could  not  have  granted  a 
new  trial,  had  the  jury  found  a  verdict  for  the  plaintiilb. 
In  short,  the  court  of  errors  must  have  considered  the 
power  of  the  jury  as  absolute  in  almost  every  conceivable 
case. 

The  mortgage  of  Bell  was  duly  filed,  according  to  the  requi- 
sition of  2  R.  S.  71,  2d  cd.  k  9.  But  both  Senators  Hopkins 
and  Edwards  expressed  a  clear  opinion  that  this  circum- 
stance did  not  mitigate  the  force  of  the  presumption  against  the 
mortgagees  which  would  otherwise  have  arisen  under  section 
five.  Those  opinions  accord  with  the  settled  doctrine  of  this 
court.  ( Wood  V.  Jjowry^  17  Wendell^  492.)  The  decision 
in  Smith  ^  Hoe  v.  Acker ^  thus  being  made  irrespective  of 
section  nine,  must  therefore  be  recerved  to  govern  our  judicial 
action  on  absolute  sales  attended  with  circumstances  similar  to 
tliose  in  evidence  respecting  the  Bell  mortgage.  This  results 
from  both  sales  and  mortgages  being  put  on  the  same  footing  by 
section  five. 

Under  the  construction  which  the  court  of  errors  have  thus 
thought  it  their  duty  to  give  the  fourth  section  of  title  three, 
creditors  cannot,  I  think,  any  long^er  look  for  the  direct  action 
of  this  court  in  deciding  on  the  usual  indicia  of  fraud.  The 
question  must,  in  almost  every  case,  begin  and  end  in  the  court 
of  original  jurisdiction  when  it  arises  on  the  common  law  side. 
I  speak  not  of  the  court  of  chancery.  That  court  is  perhaps 
left  to  govern  itself  by  the  ancient  rules.  But  it  seems  to  me 
that  where  there  is  a  trial  by  jury,  whether  at  the  circuit,  in 
the  common  pleas,  or  in  a  justice's  court,  the  law  must  be  con- 
sidered as  confiding  little  if  any  thing  more  than  a  mere  ad- 
visory control  to  the  presiding  tribunal ;  and  that  therefore, 
a  review  of  the  question  on  motion  for  a  new  trial,  or  in  any 
foim  which  presupposes  the  existence  of  controlling  rules 
of  evidence,  is  pretty  much  at  an  end.  Perhaps  it  is  ne- 
ressary  for  the  vendee  or  mortgagee  claiming  in  the  face 
ot'  a  coutfnued  'X)sscssion   in    his   vendor  or  mortgagor,  to 
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give  evidence,  slight  at  least,  that  the  consideration  was  a  true 
debt  But  beyond  this,  the  verdict  of  the  jury  must  be  re- 
ceived as  final.  The  convenience  of  the  vendor  or  mortgagor, 
the  declared  purpose  of  enabling  him  to  pay  debts,  even 
the  comfort  of  his  family  in  retaining  household  furniture 
according  to  their  rank  in  life  ;  in  short,  motives  of  hu- 
manity,  and  almost  of  mere  courtesy,  may.  I  think,  on  the 
authority  of  Smith  4*  Hoe  v.  Acker,  be  given  in  evidence  to 
tlie  juiy,  who  may,  if  they  please,  allow  them  as  legitimate 
excuses.  But  whether  allowed  or  rejected,  the  court  cannot 
interfere.  This  is  most  clearly  so,  as  I  have  entirely  satisfied 
myself  on  examining  the  circumstances  of  Smith  4*  Hoe  v. 
Acker ;  and  my  conclusion  will,  I  think,  be  found  as  clearly 
supported  by  the  general  scope  of  Senator  Hopkins'  argu- 
ment ;  and  by  many  of  his  particular  expressions.  He  says^ 
indeed,  that  the  court  ai^  to  decide  questions  of  relevancy ; 
but  he  does  not,  as  I  before  suggested,  admit  that  any  one 
circumstance,  before  that  time  held  irrelevant,  is  any  longer 
to  be  considered  so ;  the  case  itself  shows  that  it  is  not ;  and 
he  expressly  mentions  several  instances  in  which  facts  before 
held  to  l)e  irrelevant,  are  no  longer  so  ;  such  as,  that  the 
mortgagor  required  the  property  mortgaged  in  his  business, 
and  to  aid  in  his  earnings  for  the  payment  of  debts  and  the 
support  of  his  family.  And  he  concludes  by  saying,  the  jury 
must  decide  the  question  according  to  their  own  convictions 
as  one  of  actual  fraud.  It  seems  to  me  that  tlie  rules  cited 
from  Twyne's  case,  in  Lord  Coke's  reports,  and  all  the  de- 
cisions following  them,  down  to  and  including  our  own,  are 
stricken  from  existence ;  and  the  question  comes  nearly,  if  not 
quite,  to  one  of  actual  meiital  fraud,  to  be  finally  disposed 
of  by  the  jury.  The  case  before  the  court  of  errors  was  the 
very  strongest  which  could  be  presented  as  a  test  of  the  an- 
cient rules,  and  the  learned  senator  who  gave  the  prevailing 
o})inion,  expressed  himself  as  became  him,  clearly  and 
strongly.  He  said  at  the  outset,  that  his  vote  would  direct- 
ly conflict  with  our  whole  course  of  decision.  It  did  so; 
and  I  feel  bound  to  consider  the  ciise  of  the  same  force  at 
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If  llie  whole  court  had  in  terms  overruled  all  our  decisions  in 
detail.  It  virtually  says,  that  in  Doane  v.  Eddy^  (16  Wer^ 
dclly  523,)  the  jury  mi^ht  have  allowed  the  mortgagoi  to  keep 
his  mare  and  use  her.  So  in  Randall  v.  Cook^  (17  id,  53,) 
they  misrht  have  sanctioned  the  mere  wish  of  the  mortgagor 
and  the  consent  of  the  mortgagee,  that  the  former  should  con- 
tinue the  use  of  the  property.  So,  under  the  hill  of  sale  and 
mortgage  in  Wood  v.  Lowry,  {id.  492.)  So,  the  retaining  of 
the  boat  by  the  insolvent  mortgagor  in  Beekman  v.  Bond,  (19 
id.  444,)  to  enable  him  by  its  earnings  to  pay  the  mortgage 
debt  So,  possession  after  the  sale  in  Gardiner  v.  Tubbsj  (21 
id.  169 ;)  since  a  mortgage  and  absolute  sale  stand  on  the  same 
footing.  Indeed  an  absolute  sale  may  be  made  a  more  effectual 
instrument  of  fraud,  for  it  need  not  be  deposited  in  the  clerk's 
office,  as  a  mortgage  must.  In  Gardner  v.  Adams.  (12  id, 
297,)  a  bureau  was  left  with  the  mortgagor  for  his  accommo- 
dation. That  was  denied  to  be  a  sufficient  excuse.  This  case 
must  now  also  be  taken  as  overruled. 

In  the  case  before  us,  Butler  was  somewhat  shy  of  avow- 
ing his  consent  to  leave  the  furniture  with  Davids  for  his 
use ;  but  there  was  no  need  of  his  being  so.  Davids  retained 
it  obviously  because  it  was  convenient,  and  one  of  the  mort- 
gagees consented.  Another  excuse  might  have  been  effectually 
urged  upon  the  jury,  viz.  that  it  enabled  Davids  the  better  to 
carry  on  his  business  and  earn  money  to  pay  his  debts.  The 
court  of  errors  hold,  in  so  many  words,  that  thd  jury  may  allow 
either.  Bell's  retaining  his  furniture,  was  less  important.  The 
jtarallel  is  more  striking  between  Davids'  furniture  and  BelPs 
printing  apparatus,  for  each  was  necessary  in  their  respective 
business.  The  mere  accommodation  of  the  vendor  or  mortga 
gor,  may  now  be  allowed  by  the  jury  as  a  sufficient  excuse. 

On  the  whole,  I  think  the  case  now  before  us  was  disposed 
of  on  rules  of  evidence  which  were  repudiated  by  Smith  4* 
Hoe  v.  Acker ;  and  my  opinion,  therefore,  is,  that  there  should 
he  a  new  trial,  the  costs  to  abide  the  event. 

Nelson,  Ch.  J.  concurred. 
Vol.  I.  67 
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Bronson,  J.  dissenting.  The  pretence  tliat  this  taTein 
furniture  was  in  the  possession  of  one  of  the  boarders  in  (tie, 
house,  and  not  in  the  custody  of  the  keeper  of  the  inn,  shows 
to  what  poor  shifts  men  will  resort  for  the  purpose  of  evading 
the  law,  and  getting  rid  of  the  payment  of  their  debts.  There 
was  no  change  of  possession.  Nothing  was  done  beyond  an  at- 
tempt, by  creating  a  formal  paper  lien,  to  place  the  goods  be- 
yond the  reach  of  legal  process. 

If  the  plaintiffs  were,  in  fact,  creditors  of  Davids,  they  neith- 
er sued  for  their  debt,  nor  did  they  take  the  whole  or  any  por- 
tion of  his  property  in  satisfaction  of  the  demand.  They 
were  content  that  their  debt  should  remain  unpaid,  and  that 
the  insolvent  debtor  should  go  on,  as  he  had  before,  in  the 
full  enjoyment  of  property  which  rightfully  belonged  to 
his  creditors.  This  is  not  all.  The  plaintiffs  were  not  only 
content  to  forego  their  own  rights,  but  they  were  willing 
to  lend  further  aid  to  the  debtor  by  taking  a  nominal  convey- 
ance of  his  effects,  and  thus  stepping  hi  between  him  and  those 
creditors  who  might  resort  to  legal  coercion  for  the  recovery  of 
their  demands. 

It  requires  but  a  moderate  knowledge  of  human  affairs  to  uii- 
dersUmd  how  men  reason  in  cases  of  this  character.  It  is  but 
too  commonly  the  case  that  the  insolvent  debtor  is  unwilling  tn 
surrender  the  remnant  of  his  estate  to  the  creditors  from  whom 
it  was  obtained,  and  to  whom  it  rightfully  belongs ;  and  look- 
ing upon  that  ntan  as  a  tyrant  who  says,  "  Pay  me  what  thou 
owest,"  he  is  soon  able  to  persuade  himself  that  it  is  justiOable 
to  defeat  the  oppressor  by  any  means  which  wear  the  semblance 
of  legal  authority.  He  sometimes  contents  himself  with  giving 
a  preference  to  a  favored  creditor,  by  confessing  a  judgment,  or 
l)y  making  an  actual  transfer  of  his  effects ;  and  this  the  law 
tolerates.  But  as  that  course  involves  the  necessity  of  giv- 
ing up  his  property,  he  more  commonly  resorts  to  some  :oih 
tfivance  by  which,  under  the  forms  of  law,  he  hopes  to  re- 
tain the  undisturbed  enjoyment  of  his  goods  while  the  ex- 
ecution creditor  is  defeated.  This  device  is  a  mortgage  oj 
bill    of  sale    of   his    personal   effects.     He    casts  about  for 
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some  relative  or  friend  who  either  has  or  pretends  to  have 
a  debt,  and  who  will  consent  to  receive  a  conveyance  with 
the  understanding,  either  express  or  implied,  that  the  prop- 
erty is  not  to  be  removed  ;  and  having  signed  the  deed  and 
deposited  it  in  the  clerk's  office,  the  debtor  goes  on  witli 
his  affairs  just  as  though  nothing  had  happened,  and  sets 
at  defiance  those  creditors  who  may  be  so  unreasonable  as 
to  insist  on  the  payment  of  their  demands.  Now  gloss  this 
over  as  we  may,  it  is  nothing  but  a  scheme  "  to  delay,  hinder 
and  defraud  creditors,"  which  the  statute  law  for  nearly  three 
centuries,  and  the  common  law  at  all  times,  has  declared  ut- 
terly void. 

Questions  of  this  kind  have  so  frequently  been  before  us, 
and  we  have  so  often  held  these  pretended  transfers  of  personal 
property  void  as  against  creditors  and  purcliasers,  that  I  shall 
spend  no  time  in  reviewing  the  decisions.  Without  noticing 
other  features  in  this  case,  it  is  enough  that  there  was  no 
chanjre  of  possession.  That  fact  alone,  according  to  the  law 
of  the  land  as  settled  by  many  judicial  decisions,  was  sufficient 
to  invalidate  the  mortgage  as  against  an  execution  creditor,  and 
a  new  trial  should  therefore  be  denied. 

But  we  are  referred  to  a  recent  decision  of  the  court 
for  the  correction  of  errors,  in  the  case  of  Smith  Sf*  Hoe  v» 
AckcTy  (December,  1840,)*  as  laying  down  a  different  doc- 
trine, and  as  being  moreover  a  decision  of  paramount  authori- 
ty. I  have  procured  copies  of  the  papers  in  that  case,  and  a 
newspaper  copy  of  the  only  opinion  delivered  in  favor  of 
the  judgment  which  was  rendered  by  the  court  for  the  cor- 
rection of  errors;  and  it  must  be  admitted  that  a  new  doc- 
trine was  laid  down  in  that  case.  Indeed,  the  learned  sen- 
ator who  delivered  the  prevailing  opinion,    commenced  by 


*That  case  has  been  reported  (23  Wendell,  653*)  since  this  opinion  was  pre- 
Mjed.  It  is  proper  to  add :  that  although  other  opinions  are  now  paUinhed,  Mr 
fienator  Hopkins  delivered  the  only  written  opinion,  as  is  said,  in  favor  of  the  judg- 
Deot  which  was  rendered  by  the  court  for  the  correction  of  emn  in  that  case,  and 
Id  Iiw  opinion  reference  is  made  on  the  present  occasion. 
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saying,  "  My  vote  will  directly  conflict  with  the  whole 
course  of  decisions  of  the  supreme  court  upon  the  princi- 
pal question."  That  this  avowed  departure  from  the  la\» 
as  it  had  been  previously  settled,  has  made  a  precedent  ot 
"  paramount  authority,"  I  most  respectfully  deny.  Let  us 
notice  very  briefly  what  the  case  was,  and  how  it  was  dis- 
posed of. 

Lookinsf  at  the  case  in  the  most  favorable  liffht  for  the 
plaintiffs,  Smith  &  Hoe,  they  were  creditors  of  Bell  in  the 
sum  of  ten  thousand  dollars,  and  Bell  on  the  26th  of  March, 
1837,  gave  them  a  mortgage  on  his  printing  press,  types, 
household  furniture  and  other  property,  conditioned  for  th^ 
payment  of  ten  thousand  dollars,  with  interest,  on  the  first  day 
of  May  then  next,  with  a  provision  that  until  the  debtor  should 
make  default  in  payment,  he  should  "remain  and  continue 
in  the  quiet  and  peaceable  possession  of  the  said  goods  and 
chattels,  and  the  full  and  free  enjoyment  of  the  same."  Bell 
continued  in  possession  of  the  property  until  the  20th  of  Jan- 
uarj',  1838,  when  the  defendant  Acker,  sheriff  of  New- York, 
levied  on  the  printing  press,  by  virtue  of  an  execution  in  favor 
of  Abraham  Voorhis;  and  for  that  taking  an  action  was  brought 
in  the  New- York  common  pleas,  where  the  plaintifis  were  non- 
suited. The  judgment  of  the  common  pleas,  after  being  af- 
firmed in  this  court,  was  reversed  by  the  court  for  the  correc- 
tion of  errors,  on  the  ground  that  the  question  of  fraud  should 
have  been  submitted  to  the  jury. 

Without  mentioning  any  other  feature  calculated  to  throw 
discredit  on  the  bona  Jules  of  the  transaction,  I  will  only 
aotice  three  leading  facts:  First,  there  was  no  change  of 
possession ;  second,  it  was  expressly  stipulated  that  there 
should  be  no  change  until  default  should  be  made  in  pay- 
ment ;  and  third,  the  debtor  remained  in  possession  until 
the  execution  was  levied,  which  was  nearly  nine  montlis 
after  the  mortgage  had  become  forfeited  by  a  default  in  pay- 
ment. Now  it  was  said  so  long  ago  as  Twyne^s  case,  (3 
Co.  /?.  80,)  that  "continuance  of  the  possession  in  the  donor 
18  a  sign  :)f  a  trust ;''  and   it  was  resolved,  "  that   DOtwidi* 
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suinding  heie  was  a  true  debt  due  to  Twyne,  and  a  good  con- 
sideration of  the  gift "  yet  the  transaction  was  not  bona  fide 
within  the  proviso  to  the  act  of  13  Eliz,,  because  there  was  a 
trust  that  the  donor  should  remain  in  possession.  In  the  case  of 
Smith  4*  Hoe  v.  Acker,  there  was  not  only  the  "  sign  of  a  trust," 
but  there  was  an  express  trust  between  the  parties.  Bell  was  not 
to  be  disturbed  in  the  enjoyment  of  the  property.  This  privi- 
lege must  have  been  worth  at  least  seven  hundred  dollars  a 
year — ^the  interest  upon  the  value  of  the  property  mortgaged — 
to  say  nothing  of  the  deterioration  of  the  goods  by  time  and  con- 
tinued use.  If  we  stop  here,  this  decision,  if  followed,  will  not 
only  upset  all  the  adjudications  on  this  subject  under  the  re- 
vised statutes,  but  it  will  overthrow  many  precedents  of  a  much 
more  ancient  date. 

But  let  us  proceed  a  step  further.  Assuming  tliat  Bell's 
mortgage  was  originally  valid,  all  his  interest  in  the  property 
became  forfeited  by  the  non-payment  of  the  money  on  the  first 
of  May  in  pursuance  of  the  condition,  and  the  title  of  the  mort- 
gagees  thereupon  became  absolute.  {Langdon  v.  Buel,  9  Wen- 
dell, 80.  Patchin  v.  Pierce,  12  id.  61.)  What  was  before 
a  mortgage,  had  now  become  an  absolute  sale  of  the  property ; 
and  yet  Bell  continued  in  the  quiet  enjoyment  of  the  goods 
until  he  was  disturbed  by  the  execution  of  Voorhis  nearly 
nine  months  after  the  mortgage  had  become  forfeited.  This 
possession  was  inconsistent  with  the  deed,  and  in  such  cases 
there  never  has  been  much  room  for  question  that  the  transac- 
tion was  void  as  against  creditors,  and  that  the  fraud  was 
a  question  of  law  for  the  court,  and  not  of  fact  for  the  jury. 
{Slurtevant  v.  Ballard,  9  John.  R.  337.)  In  Divver  v.  Mc- 
LajighliH,  (2  Wendell,  696,)  the  mortgagor  continued  in  pos- 
session after  a  default  in  payment  until  the  goods  were  seized 
by  a  creditor.  In  an  action  by  the  mortgagee  for  the  tak- 
ing, the  right  of  the  creditor  was  maintained,  and  that  too 
as  a  question  of  law.  The  court  of  C.  P.  had  refused  to 
nonsuit  the  plaintiff,  and  for  that  cause  the  judgment  was  re* 
veijod.  The  casie  was  decided  before  the  revised  statutes  tod*: 
eff-x*t 
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It  is  worthy  of  remark,  that  neither  this  question,  nor  tlw 
case  of  Divver  v.  McLaughlin^  which  is  precisely  in  point, 
was  even  mentioned  by  the  senator  who  delivered  the  pre- 
vailing opinion  in  Smith  ij*  Hoe  v.  Acker ;  and  it  would  I* 
stransfe  indeed  if  any  decision  should  have  much  force  as 
a  precedent  upon  a  point  which  was  never  considered  by 
the  court. 

But  our  decisions  have  gone  beyond  this  point,  and  held  the 
mortgage  void  before,  as  well  as  after  the  money  fell  due,  if 
there  was  no  change  of  possession.  They  have  had  reference 
to  the  new  provision  in  our  statute,  which  applies  alike  to  mort- 
gages and  absolute  sales,  and  in  both  cases  requires  an  "  imtne 
diate^^  delivery  of  the  property. 

Without  again  going  into  questions  which  have  already  been 
sufficiently  discussed  in  the  books,  a  few  remarks  may  be  prop- 
er, by  way  of  explanation.     This  court  has  never  denied  that 
there  may  be  many  cases  where  the  question  of  fraud  in 
relation  to  these  conveyances  will  be  one  of  fact  for  the  jury. 
There  may  be  a  question  upon  the  evidence  whetlier  the  pos- 
session  was  actually,   or  only  colourably  changed — whether 
the  change  was  continued,  or  only  of  a  temporary  character— 
whether  the  goods  were  of  such  a  nature,  or  were  so  situ- 
ated that  there  could  not  be  an  immediate  delivery,  and  then 
whether  possession  was  taken  within  a  reasonable  time;  or, 
if  there  was  an  actual   and   continued  change  of  possession, 
whether  there  was  a  bona  fide  debt  or  other  good  considera- 
tion for  the  transfer.     And  beyond  all  this,  there  may  still  be  a 
question  of  good   faith ;   for  although   the   property  may  be 
delivered,  and  a  sufficient  consideration  paid,  yet  if  the  real 
object  of  the  parties  was  to  delay,  hinder  or  defraud  credi- 
tors, the  transaction  cannot  stand.    In  cases  of  a  mixed  char- 
acter, such  as  have  been   mentioned,  the  question  of  fraud, 
or  the  facts  out  of  which  the  inference  of  fraud  may  arise, 
must  undoubtedly  be  submitted   to   the  jury;   and  it  is  a 
threat  mistake  to  suppose  that  this  court  has  ever  held  the  con- 
trary doctrine.    But  when  there  is  no  disjiute  about  facts— 
when  it  plainly  appears  that  the   possession  was  not  clwng^ 
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ed,  and  there  was  no  obstacle  in  the  way,  other  than  the  inter* 
est,  convenience  or  accommodation  of  the  debtor,  then  it  has 
Ijeen  held  that  fraud  is  an  inference  of  law  to  be  declared  by 
the  court ;  and  I  see  nothing  in  the  reasoning  of  the  court,  in 
the  case  of  Smith  4*  Hoe  v.  Acker^  to  change  the  opinion  I  have 
heretofore  entertained  upon  that  point. 

True,  the  statute  declares  that  the  question  of  fraudulent  in- 
tent shall  in  certain  cases  be  deetncd  a  question  of  fact,  and  not 
of  law.  In  Beektnan  v.  Bond,  (19  Wend,  444,)  an  attempt 
was  made  to  show  that  this  provision  had  ample  scope  for  ope- 
ration without  touching,  and  that  it  did  not  in  fact  touch,  this 
point.  It  is  not  only  enacted  that  conveyances  made  with  a 
fraudulent  intent  shall  be  void,  but  the  legislature  has  gone 
further,  and  singled  out  and  seized  upon  that  common  and 
strong  badge  of  fraud — continued  possession  in  the  vendor  or 
mortgagor — and  declared,  that  without  an  immediate  delivery, 
the  transfer  "shall  be  presumed  to  be  fraudulent  and  void.** 
The  law  itself  makes  the  inference,  and  nothing  is  left  for 
a  jury. 

I  am  aware  that  this  is  not  the  whole  of  the  section.  It  pro- 
ceeds to  declare,  that  the  presumption  mentioned  in  the  first 
clause  shall  be  conclusive  evidence  of  fraud,  unless  it  shall  ap- 
pear that  the  sale  "  was  made  in  good  faith  and  without  any  in- 
tent to  defraud."  How  is  this  "good  faith"  to  be  made  out? 
Proving  a  consideration,  notoriety,  and  the  like,  although  very 
well  so  far  as  they  go,  will  not  be  enough,  for  the  plain  reason 
that  the  statute  requires  a  change  of  possession.  When  that  is 
wanting,  the  statute  is  so  far  from  allowing  that  there  can  be 
"  goodfaith^  towards  creditors  and  purchasers,  that  it  declares 
the  transaction,  as  to  them,  ^^fratidulent  and  void." 

But  suppose  that  on  proving  a  consideration,  6cc.  the 
evidence  of  fraud  is  no  longer  conclusive,  the  most  that 
can  justly  be  said  is,  that  the  last  clause  of  the  section  hca 
then  ceased  to  have  any  influence  upon  the  transaction. 
The  first  clause  is  not  nullified,  and  the  declaration  still  re- 
mains,  that  the  sale  shall  be  ^^presnm^^d  to  be  fraudulent 
and  void;"  and   without  altcrin^r   the   language  of  tlie  sta( 
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ute,  there  is,  I  think,  no  way  iu  which  this  presumption  can  be 
got  rid  of,  so  long  as  thn  fact  out  of  which  it  springs — unchanged 
possession — continues  ti)  exist. 

It  may  be  quite  easy  to  call  this  a  perversion,  or  to  declare 
that  the  statute  plainly  means  something  else;  but  such  re> 
marks  prove  nothing. 

As  I  understand  the  statute,  the  moment  it  appears  that 
t)\e  possession  was  uncharged,  the  law  draws  from  that  fact  a 
presumption  of  fraud ;  an4  this  presumption  becomes  coticlur 
sivc,  unless  the  fact  out  of  v^hich  it  springs  can  be  explained. 
It  is  not  enough  to  show  a  i;ood  consideration,  notoriety,  &c. 
without  also  explaining  the  p^^session.  And  it  is  no  explana- 
tion of  that,  to  show  that  it  w  or  convenient  for  the  insolvent 
debtor  to  keep  his  property  oftei  he  had  sold  it,  or  that  the  ven- 
dee was  hi8  relative  or  friend  and  disposed  to  do  him  a  kind- 
ness. The  statute  has  made  no  r\  ich  exception,  and  those  who 
make  it  are  more  benevolent  than  tbe  law  of  the  land. 

It  may  be  remarked  here,  that  iS^s  roMxl  has  never  decided, 
as  seems  to  have  been  supposed  in  Smith  ^*  Hoe  v.  Acker, 
that  "evidence  of  the  change  of  possession  being  impracticable, 
is  the  only  evidence  of  good  faith  rr^qnired  by  the  statute  ;** 
and  having  never  said  any  thing  of  tb  kind,  the  court  cannot 
be  responsible  for  the  absurdities  one  inconsistencies  which 
would  have  followed,  had  they  fallen  into  such  a  blunder. 
It  has  undoubtedly  been  held,  that  whar*iver  else  may  ap- 
pear, the  fact  of  unchanged  possession  i^vun  be  explained ; 
but  it  has  never  been  intimated  that  the  oriisfactory  expla- 
nation of  that  fact — as  by  showing  an  irnxKeiiate  "delivery 
impracticable — would  alone  be  sufficient.  Btyond  all  doubt, 
a  vendee  who  leaves  the  goods  with  the  debtor,  mt\sC  not  only 
show  a  good  reason  for  doing  so,  but  he  must  mnkf^-  it  appear 
that  there  was  a  sufficient  consideration  and  good  ^^\t'"  in  the 
whole  matter. 

If  we  have  not  mistaken  the  true  import  of  tl  e  s'vlQte, 
it  is  not  very  important  to  inquire  whether  the  lult  it  g^wes 
be  a  salutary  one  or  not;  and  I  will  not,  therei^re,  slip 
to  vindicate  the  remarks  which  fell  from  me  on  th^    ^vf 
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ject  ill  Randall  v.  Cook.  Although  those  remarks  have  on 
several  occasions  been  made  the  text  for  some  very  spirited 
and  witty  comments,  I  am  quite  content  to  leave  both  text 
and  connnent  to  go  for  whatever  others  may  think  them  fairly 
worth. 

The  suggestion  that  it  may  be  best  for  creditors  that  the 
mortgagor  should  be  suffered  to  remain  in  possession,  be- 
cause he  will  thus  be  enabled  to  make  money  and  pay  his 
debts,  is  objectionable  in  every  point  of  view.  Who  has  ever 
heard  of  a  debtor  who  either  bettered  his  condition  or  paid  his 
creditors,  after  he  had  got  to  the  point  of  covering  up  his  goods 
by  a  mortgage  or  bill  of  sale?  The  thing  may  sound  well 
enough  in  theory,  but  it  will  prove  wholly  fallacious  in  prac- 
tice. But  the  conclusive  answer  to  the  argument  is,  that  credi- 
tors whose  debts  are  due  have  the  right  to  judge  for  them- 
selves whether  they  will  grant  indulgence,  or  resort  to  legal 
process  for  the  recovery  of  their  debts ;  and  the  law  declares, 
that  all  conveyances  made  to  delay^  hinder  or  defraud  themj 
shall  be  utterly  void. 

If  after  thirty  years  of  legislation  for  their  relief,  our  laws 
are  not  yet  sufficiently  favorable  to  debtors,  let  us  proceed  by 
open  and  direct  means  to  grant  them  further  privileges.  If 
enough  of  their  property  has  not  already  been  exempted  from 
the  reach  of  legal  process,  let  the  exemption  be  extended  ;  but 
wherever  it  ends,  let  the  creditor  have  efficient  means  for 
reaching  the  residue.  Do  not  let  us  hold  out  the  hope  of  legal 
redress  when  it  is  so  likely  to  prove  delusive  that  prudent 
men  dare  not  venture  upon  the  experiment  of  seeking  it. 
If  it  be  not  enough  to  exempt  particular  kinds  of  property 
from  execution,  let  us  have  general  "  stop  laws."  I  certain^ 
ly  would  not  be  understood  as  approving  of  any  such  ques- 
tionable expedient.  But  if  debtors  must  have  *' relief"  in 
some  form,  it  is  better  that  it  should  be  brought  about  by  di- 
rect legislation,  than  by  warping  existing  laws  to  the  exigency 
of  the  times. 

Owing  to  the  peculiar  circumstances  of  the  times,  the  re- 
cent stniggle  to  uphold  chattel  mortgages  and  bills  of  sal* 
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without  a  change  of  possession,  has  been  u  severe  one.  Tlie 
fortnnps  of  many  men  had  suddenly  fallen  into  ruin  by  the 
faihrc  of  the  hazardous  speculations  in  which  they  had  em- 
b«irkcd ;  and  in  their  fall  they  had  carried  along  friends 
who  wore  chargeable  with  nb  other  impiudence  than  that 
of  having  loaned  their  names  to  those  who  were  in  haste  to 
become  rich.  Some  had  suffered  by  the  negligent,  and 
some  by  the  fraudulent  conduct  of  thoje  who  had  been  en- 
tnisted  with  the  care  or  management  of  their  property ;  while 
others  had  been  overwhelmed  by  the  general  derangement 
of  business,  and  the  alarm  which  prevailed  through  the 
tvhole  commercial  world  when  an  overstrained  system  of 
credits  so  unexpectedly  gave  way.  The  man  who  had  lived 
ii%  affluence,  and  the  man  who  fancied  he  had  inexhausti- 
ble stores  of  wealth  almost  within  his  reach,  had,  in  some 
respects,  shared  a  common  fate.  The  riches  of  the  one  had 
taken  wings,  and  the  gilded  phantoms  of  the  other  had  sud- 
denly disappeared.  Neither  could  descend  at  once  to  the 
h^.vel  of  his  new  condition  and  prospects.  Wlien  creditors 
began  to  press,  some  made  voluntary  transfers  of  their  goods 
to  friendly  assignees,  who  left  the  property  where  they  foiuid 
it  under  the  pretence  that  the  debtor  could  best  wind  up 
his  own  affairs.  Others  executed  mortgages  and  bills  of 
Bale  of  their  household  furniture  and  other  personal  effects, 
to  friendly  creditors  who  would  consent  to  stand  between 
the  property  and  the  expected  execution.  In  the  meantime 
no  body  vvas  paid.  Creditors  who  resorted  to  legal  process 
were  not  paid,  because  an  assignment  stood  in  their  way. 
The  assignee  was  not  paid,  because  he  did  not  take  the  prop- 
cTiy.  He  took  nothing  but  a  nominal  paper  lien,  and  when 
the  property  had  been  dissipated,  his  debt  remained  in  as  full 
forcf  as  though  nothing  had  happened.  In  short,  these  trans- 
fers answered  the  precise  end  which  they  were  designed  to 
accomplish.  They  left  the  debtor  to  eat,  to  drink,  to  wear,  and 
to  scpiander  his  effects,  while  the  creditors  from  whom  the 
properly  was  obtained,  if  they  were  not  actually  suffering 
fron^  want,  were  at  the  least  delayed,  hindered  and  defrauded 
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of  their  rights.  Although  the  circumstances  of  muriy  debt- 
ors und  the  condition  of  their  families  were  sucli  as  to  appeal 
with  great  force  to  the  sympathies  of  all,  still  the  courts  were 
bound  to  see  that  the  stream  of  jnstice  flowed  onward  in 
its  accustomed  channel.  If  judges  had  the  wish,  they  had 
not  the  power  to  bend  the  law  to  hard  cases,  and  all  such  trans- 
fers as  those  to  which  I  have  alluded  were  dexjiared  fraudu- 
lent and  void. 

After  the  question  had  been  settled  by  tlie  two  highest  courts 
0I  original  jurisdiction  in  tlie  state,  an  appeal  was  taken  from  a 
decision  of  the  chancellor,  and  the  case  of  Stoddard  v.  Butler, 
(20  Wendell,  507,)  was  brought  before  the  court  for  the  correc- 
tion of  errors.  The  decree  w^is  affirmed,  though  by  an  equally 
divided  vote.  Debtors  and  their  sympathizing  friends  then 
turned  to  the  legislature  for  relief,  and  a  bill  was  soon  after 
brought  in  to  legalize  mortgages  of  personal  property  without  a 
change  of  possession.  I  was  glad  to  see  that  movement ;  not 
because  I  thought  the  measure  a  good  one,  but  because,  if  the 
law  was  to  be  altered,  I  wished  to  see  the  change  made  by 
legislation,  and  not  by  judicial  decision.  Statutes  are  usually 
made  to  operate  prospectively,  and  do  not  disturb  rights  al- 
ready acquired.  But  when  the  law  is  changed  by  judicial 
decision — especially  on  a  question  of  such  widely  extend- 
ed influence  as  that  relating  to  conveyances  of  personal 
property  among  a  commercial  people — it  is  impossible  to 
foresee  all  the  evil  consequences  which  may  follow.  Such 
decisions  act  upon  the  past,  as  well  as  the  future;  and  no 
man  can  feel  secure  in  a  community  where  that  which  is 
settled  law  to-day,-  may  be  overthrown  to-morrow — in  a 
mode  which  has  an  ex  post  facto  operation,  and  thus  either 
legalizes  acts  which  were  originally  void,  or  makes  those 
things  vicious  which  were  faultless  when  they  happened.  To 
say  nothing  of  personal  security,  there  can  be  no  stable  titlf* 
to  property  where  great  and  sudden  changes  in  the  law  are 
brought  about  without  the  intervention  of  the  law-making 
power. 

Changes  in  the  forms  and   modes  in   which  judicial  pro- 
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ceedings  are  conducted,  may  sometimes  be  made  by  the  ccuns, 
in  a  way  which  will  do  harm  to  no  one.  And  in  relation 
to  questions  affecting  the  title  to  property,  I  do  not  intend  to 
say  that  there  can  be  no  improvement  in  jurisprudence  with- 
out the  intervention  of  the  legislature.  Judges,  like  other 
men,  will  feel  the  influence  of  the  world  around  them,  and 
the  law  cannot  remain  absolutely  stationary  while  other  scien- 
ces are  advancing.  The  impulse  which  carries  forward  the 
work  of  civilization — which  opens  and  enlarges  the  mind, 
and  improves  the  social  condition  of  man — cannot  fail  to  reach 
the  halls  of  justice ;  and  many  of  those  rugged  features  in  the 
law,  which  are  no  longer  suited  to  the  condition  of  the  people, 
will  gradually  disappear,  and  give  place  to  doctrines  and  max- 
ims better  adapted  to  the  advanced  state  of  society.  The  com- 
mon law  is  not  so  inflexible  as  a  statute.  It  embodies  maxims 
w^hich  provide,  in  some  degree,  for  its  own  improvement, 
and  give  the  assurance  that  its  leading  principles  cannot  fall 
very  far  behind  the  spirit  of  the  age.  But  these  changes  must 
be  wrought  out  by  such  slow  and  imperceptible  degrees  that  no 
one  can  mark  the  precise  period  when  the  transition  happened. 
They  must  not  be  so  sudden  that  any  man  can  say  he  has  lost 
his  house,  his  lands,  or  his  goods.  When  there  is  any  deformi- 
ty in  the  law  which  cannot  await  this  slow  process  of  amend- 
ment, it  is  for  the  legislature,  and  not  the  courts,  to  apply  the 
remedy.  Legislation  leaves  men  secure  in  the  rights  whicli 
they  already  possess,  and  only  establishes  new  modes  of  ac- 
quiring and  losing  rights  for  the  future. 

The  bill  before  the  assembly  for  altering  the  law  and 
legalizing  mortgages  of  personal  property  without  a  change 
of  possession,  was  debated  very  much  at  large  at  differ 
ent  periods  of  the  session  of  1839.  At  the  first,  a  consid 
erabie  majority  of  the  house  seemed  disposed  to  pass  the 
bill.  But  the  more  the  matter  was  discussed,  the  more  the 
policy  of  the  measure  was  doubted.  The  original  majority 
in  favor  of  the  project  soon  began  to  dwindle,  and  before 
ihe  session  closed,  the  bill  was  lost — a  majority  voting 
a£:;iinst  it. 
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I  have  omitted  to  mention  that  this  subject  was  also  before 
the  legislature  in  several  forms  in  the  preceding  session  of  1838, 
when  a  bill  was  before  the  assembly  to  legalize  mortgages 
without  a  change  of  possession ;  but  the  project  seems  not  to 
have  found  favor  with  the  house.  Some  account  of  these 
movements,  though  an  imperfect  one,  may  be  seen  in  the  As- 
Bcmbly  journals  of  1838  and  1839. 

Thus  terminated,  as  I  had  supposed,  the  agitation  of  tV.^ 
question,  unless  it  should  again  be  brought  before  the  le- 
gislature. Certainly  no  one  could  anticipate  thai  a  qxien 
lion  which  had  passed  through  all  the  courts  of  the  state 
with  a  uniform  result,  and  upon  which  one  branch  of  the 
legislature  had  twice  deliberately  refused  to  interfere,  was  again 
to  be  brought  forward  as  a  proper  subject  for  judicial  dis- 
cussion. 

The  case  of  Smith  fy  Hoe  v.  Acker  was  not  discussed  at 
the  bar  by  counsel,  but  was  submitted  on  written  arguments, 
in  which  particular  it  is  like  the  case  of  Root  v.  Stuyvcsant^ 
(18  Wendell^  257,)  which  has  been  virtually  overruled  on 
several  occasions  by  the  same  court  which  pronounced  the 
judgment.  Whether  it  happened  in  Smith  ^  Hoe  v.  Acker^ 
IS  it  has,  I  believe,  happened  in  other  cases,  that  the  counsel 
were  all  employed  by  the  same  party,  I  am  imable  to  say  ;  but 
[  find  in  the  printed  brief  on  the  part  of  the  defendant  in  error, 
ftdmissions  which  would  not  be  very  likely  to  come  from 
counsel  whose  client  was  deeply  interested  to  uphold  the 
judgment  which  was  reversed.  I  notice  also  that  some  of  the 
arguments  which  might  very  well  have  been  pressed  upon 
the  consideration  of  the  court,  were  either  very  lightly 
touched,  or  entirely  overlooked.  I  mention  these,  things,  be- 
cause tlie  weight  of  a  judicial  decision  may  depend  in  a  con- 
siderable degree  upon  the  aid  which  the  court  received  from 
ihc  diocussions  at  the  bar.  No  man  can  feel  entirely  sure  in 
his  conclusions  until  the  subject  has  be«.m  viewed  in  all  its 
various  aspects. 

Although  the  case  of  Smith  ^  Hoe  v.  Acker  plainly  de- 
parts from  the  law  as   it  had  been  previously  settled,  it  has 
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been  strongly  urged  that,  as  the  decision  of  a  court  of  hisi 
resort,  it  is  a  conclusive  precedent  which  must  be  followed 
until  the  legislature  shall  change  it.  {See  per  Colden,  senator^ 
in  Mackic  v.  Cairns,  5  Cowen,  667,  9.)  It  is  undoubtedly 
true,  that  the  other  courts  of  Westminster  Hall  have  genenilly 
considered  themselves  bound  by  the  decision  of  the  house  of 
lords,  though  more  than  one  instance  might  be  mentioned  where 
chat  doctrine  did  not  j)revail.(a)  But  it  may  be  remarked  in 
relation  to  the  liouse  of  lords,  when  sitting  as  a  court  of  review, 
that  it  not  only  abides  by  its  own  judgments,  but  considers 
itself  bound  by  the  law  as  it  has  been  settled  by  other  courts, 
whatever  may  be  its  own  notions  of  the  matter  as  an  original 
question.  No  case  can,  I  think,  be  found,  where  any  member 
of  that  court  has  started  with  an  avowal  that  his  "  vote  would 
directly  conflict  with  the  whole  course  of  decisions"  of  any 
other  court  uj)on  the  question  to  be  reviewed.  When  there  has 
been  a  uniform  "  course  of  decisions"  in  England  on  a  statute 
or  any  other  branch  of  the  law — especially  in  cases  where  those 
decisions  affect  the  title  to  property — the  house  of  lords,  how- 
ever eiToneous  those  decisions  may  be  deemed,  does  not  feel 
itself  competent  to  apply  a  remedy  without  the  concurrence 
of  the  house  of  commons. 

It  is  going  quite  too  far  to  say  that  a  single  decision  of 
any  court  is  absolutely  conclusive  as  a  precedent  It  is  an 
elementary  principle,  that  an   enoneous   decision   is  not   bad 


(a)  The  reversal  by  the  house  of  lords,  of  Lord  Somers*  decree,  in  Kettle  v.  T^ownt- 
enrf,  (1  Salk.  187,)  is  one  instance.  Sir  John  Trevor,  M.  R.  denied  the  authority 
of  that  decision,  afBrmincr  moreover,  that  if  the  same  case  were  to  come  again  into 
(he  house  of  lords,  they  would  decide  differently.  {Watts  v.  BuHaa,  1  P.  Wms,  60, 1.) 
Lord  IJareourt  seems  also  to  have  refused  to  follow  it  as  a  precedent  {Id.  p.  61 , 
note,)  Of  tiie  same  cane,  Lord  Lougrhborou^h  spoke  as  follows:  "  I  have  no  diffi- 
cnlty  in  saying,  I  think  of  that  determination  of  the  house  of  lords  as  Lord  Hnrcoort 
and  other  judges  have  done.*'  Adding:  "  Upon  the  journals  of  the  house  of  lords* 
it  up])ears  no  one  was  present  upon  that  reversal  who  could  know  much  of  the  mmt- 
ter ;  it  was  not  determined  by  lawyers  :  and  Lord  Harcourt  speaks  uf  it  certainly  ■« 
not  such  a  decision  as  he  would  follow :  and  one  or  two  other  jndgea  haw  aol 
treated  it  with  much  respect''    {HiUs  v.  Downtorit  5  Vet.  565.) 
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Uw — it  is  no  law  at  all.  It  may  be  final  upon  the  parties  then 
before  the  court,  but  it  does  not  conclude  other  parties  having 
lights  depending  on  the  same  question. 

I  will  refer  to  a  few  cases,  for  the  purpose  of  showing  tlial 
our  court  for  the  correction  of  errors  does  not  abide  by  its 
own  decisions.  The  case  of  Murray  v.  RiggSy  (15  John, 
Rep,  571,)  was  very  much  shaken,  if  not  completely  over- 
turned, by  the  case  of  Mackie  v.  Cairns^  (5  Cowen,  547.) 
Forgey  v.  SutUff^  (7  Cowen,  713,)  was  virtually  overruled 
by  Priest  v.  Cummings,  (20  Wendell,  338.)  The  case  of 
Livingston  v.  The  Pent  Iron  Compavy,  (9  Wendell,  511,) 
so  far  as  it  stands  on  the  reasons  assigned  for  the  judgment, 
was  wholly  disregarded  in  Humbert  v.  Trinity  Church,  (Dec. 
1840.)  (6)  In  Root  v.  Stuyvesant,  (18  Wendell,  257,)  '; 
was  held  that  a  will,  void  in  part,  though  only  to  a  very  limitc". 
extent,  was  void  in  toto.  This  case  has  been  repeatedly  ovc - 
ruled.  {Hone  v.  Van  Schaick,  20  Wendell,  564.  Kane  and 
wife  V.  Gott,  [Dec.  1840.]  (c))  And  see  Darling  v.  Rogers, 
(22  Wendell,  483.)  These  examples  are  sufficient  to  show, 
tliat  our  court  of  dernier  resort  does  not  regard  its  own  decis- 
iot.s  as  conclusive  by  way  of  precedent:  and  if  not  so  regarded 
by  that  court,  it  would  be  strange  indeed  if  other  courts  were 
bound  to  follow  them  at  all  events,  and  without  looking  into 
the  reason  on  which  they  stand.  * 

There  is  a  further  reason  why  the  decisions  of  the  court 
for  the  correction  of  errors  should  not  be  implicitly  foliov/- 
ed.  It  is  well  known  that  some  of  the  members  of  tht* 
court  do  not  consider  themselves  tied  down  to  what  ara 
sometimes  called  the  strict  and  technical  rules  of  law,  but 
feel  at  liberty  to  decide  according  to  their  own  sense  cf 
what  is  right  in  the  particular  case  under  consideration; 
without  much  regard  to  legal  precedents.  That  this  senti- 
ment has  not  often  found  its  way  into  reported  cases,  miiy 
be  uccoimted  for  by  the  fact  that  it  is  more  commonly  adopts- 1 


m  34  Wendell,  587.  (<:)  24  WendeU,  641. 
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by  those  members  of  the  court  who  are  not  in  the  habit  erf 
preparing  written  opinions,  than  by  others.  And  besides,  ca- 
ses in  which  such  opinions  have  been  expressed — to  say  notli* 
ing  of  those  in  which  such  opinions  have  been  acted  upon  in 
silence — would  be  less  likely  to  be  reported  than  others^  foi 
tlie  reason  that  lawyers—  to  which  fraternity  reporters  usual- 
ly belong — are  in  the  habit  of  adhering  with  much  zeal  to  1^! 
precedents. 

But  we  shall  be  able  to  find  a  trace  of  this  doctrine  in  tlie 
books.  There  are  several  reported  cases  where  its  influence 
might  be  discovered  on  a  close  scrutiny ;  but  it  will  be  suffi- 
cient to  mention  one  or  two,  where  the  sentiment  is  quite  ap- 
parent. In  Smith  6^  Hoe  v.  Acker ^  which  has  so  often  been 
mentioned,  the  learned  senator  who  delivered  the  prevailing 
opinion  very  frankly  avowed  that  his  vote  would  "directly 
conflict" — not  simply  with  the  judgment  of  this  court  in  the 
particular  case  then  under  review,  or  with  any  other  single 
judgment  of  a  recent  date,  but — "with  the  whole  course  of  the 
decisions  of  the  supreme  court  upon  the  principal  question." 
He  added,  that  the  question  seemed  a  very  simple  one  "to  a 
mind  not  embarrassed  by  the  decisions."  And  after  having 
thus  thrown  off"  the  shackles  of  legal  authority,  he  proceeded 
to  assign  the  reasons  for  his  judgment. 

In  Lovett  v.  Pell^  (22  Wendell,  369,)  it  was  held  that  a 
misjoinder  of  counts  in  the  declaration  was  not  a  sufficient 
ground  for  reversing  a  judgment ;  although  the  precise 
question  had  been  decided  the  other  way  twenty  years  be- 
fore in  Cooper  v.  Bissell,  (16  John.  Rep.  146,)  and  al- 
though there  never  had  been  any  conflicting  decisions  upon 
the  question.  It  is  tnie,  that  the  learned  senator  who  de- 
ivered  the  prevailing  opinion,  seemed  to  lay  some  stress 
x\\>{yn  the  word  mispleading  in  our  present  statute  of  amend- 
ments ;  but  as  that  word  had  been  in  the  statute  of  jeo- 
fails for  three  hundred  years — (it  will  be  found  in  32  Hen, 
VHL  c.  30) — we  cannot  for  a  moment  suppose  that  the  de- 
cision turned  on  the  notion  that  this  was  a  new  provision  in 
tho.  law.    The  court  evidently  thought  itself  at  h'herty  to  lay 
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down  what  was  deemed  a  more  wholesome  rule  than  that 
which  prevailed  in  Cooper  v.  Bissell,  although  that  case  had 
iiol  only  stood  unimpeached  long  enough  to  give  it  sanction 
OS  a  precedent,  hut  was  at  the  time  nothing  more  than  declar- 
ing over  again  a  point  which  had  been  settled  a  hundred  and 
fifty  years  before,  as  abundantly  appears  by  the  cases  refen-ed 
to  in  the  opinion  of  the  chancellor.  Here  then  is  a  case  where 
the  court,  plainly  and  beyond  all  room  for  question,  acted  upon 
the  principle  that  it  was  riot  tied  down  by  adjudged  cases,  but 
was  at  liberty  to  follow  its  own  sense  of  what  was  right  be- 
tween the  litigant  parties. 

The  court  not*  only  acted  upon  this  doctrine,  but  it  war 
1  think,  plainly  avowed  by  the  learned  senator  who  deliv- 
ered the  prevailing  opinion.  He  not  only  remarked,  that 
the  supreme  court  had  followed  a  "rigid  technical  rule," 
which  means,  I  presume,  that  it  had  decided  according  to 
law,  but  he  proceeded  in  the  plainest  terms  to  admit,  that  the 
judgment  which  he  proposed  to  reverse  was  in  accordance 
with  legal  precedents  both  here  and  in  England.  It  is  then 
intimated,  and  subsequently  repeated  in  the  course  of  the 
opinion,  that  the  question  was  open  for  review,  because  it  had 
not  lK!cn  previously  adjudged  by  the  comt  for  the  correction 
of  errors.  • 

In  Warner  v.  Beej*s  and  Bolander  v.  Stevens,  [April 
1840,]  (d)  the  same  learned  senator  again  touched  upon 
this  doctrine.  After  stating  the  inquiry,  whether  certain 
associations  fell  within  "the  policy  and  intent"  of  a  par- 
ticular i*estriction  in  the  constitution,  he  proceeds  to  answer, 
that  "  if  this  were  indeed  the  case,  a  court  like  this,  orga- 
nized expressly  to  qualify  and  regulate  the  decisions  of  in- 
ferior tribunals,  (which  must  of  necessity  be  governed  by 
precedent  and  authority,)  by  infusing  into  the  law  a  larger 
Bjiirit  of  equity  and  general  principle — such  a  court  might  well 
Apatw  it  their  duty  to  disregard  the  rigid  legal  interpretation 


(i;  23  WendeU,  103. 
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of  the  language  of  the  constitution,  and  to  look  only  to  its  in- 
tent and  ultimate  object."  How  far  it  was  intended  to  go  by 
way  of  affirming  the  power  of  the  court  for  the  correction  of 
errors  over  the  constitution,  I  will  not  venture  to  say ;  but,  at 
the  least,  the  language  seems  fairly  to  imply  that  that  court  is 
not,  like  inferior  tribunals,  necessarily  governed  "by  precedent 
and  authority,"  which  is  equivalent  to  saying,  the  court  is  not 
bound  by  the  law  of  the  land. 

Without  pursuing  the  subject  further,  it  must  be  apparen 
that  some  of  the  members  of  the  court  of  the  last  resort  claim 
for  that  high  tribunal  a  much  larger  license  in  disposing  of  the 
questions  brought  before  it  than  is  exercised  by  other  courts. 
Whether  this  be  right  or  wrong,  is  a  question  upon  which  at 
this  time  I  shall  say  nothing.  I  merely  state  the  fact  for  th« 
purpose  of  drawing  the  very  obvious  conclusion,  that  the  deci- 
sions of  that  court,  although  final  as  between  the  parties  liti- 
gant, are  so  far  from  being  conclusive  by  way  of  authority,  that 
they  are  entitled  to  much  less  weight  than  the  judgments  f»f 
those  courts  which  consider  themselves  bound  by  legal  adjndi 
cations.  This  must  be  so  in  all  cases.  But  where,  as  in  Smith 
^  Hoe  V.  Acker,  the  court  has  professedly  departed  from  "/Ac 
whole  course  of  decisions,"  the  judgment  is  entitled  to  no  weight 
at  all.  • 

I  cannot  concur  wit!)  my  brethren  in  following  a  decision 
which  we  all  agree  is  repugnant  both  to  the  statute  and  the 
common  law. 

There  was  no  sufficient  proof  of  a  consideration  for  the  mort- 
gage from  Davids  to  the  plaintiffs ;  but  as  the  judge  did  not  put 
his  decision  upon  that  ground,  I  have  considered  the  case  na 
though  a  good  consideration  had  been  shown. 

New  trial  granted. 
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I're:nti8s  vs.  Slack  and  another. 

l¥heR  a  bill  of  mle,  proved  to  have  been  pven  for  a  true  debt,  was  asaaik  d  as 
fraudulent  in  rmpect  to  the  vendor's  creditora,  and  there  was  some  evidence  of  an 
immediate  and  continued  change  of  possession  of  part  of  the  property  embraced 
in  it :  Held,  that  the  judge  did  right  in  submitting  the  question  of  fraud  to  the 
jiiiy,  and  their  verdict  sustaining  the  sale  could  not  be  disturbed. 

Smce  the  case  of  Smith  ^  Ho€  v.  Acker,  (33  Wend.  653,)  the  jury  may  allow 
almost  any  excuse  for  continuance  of  possession  in  the  vendor  or  mortgagor,  and 
the  court  have  no  power  to  set  aside  the  verdict  because  of  the  excuse  being  in- 
sufficient. 

Replevin,  by  Prentiss  ngainst  Slack  and  Jones,  tried  at  the 
Albany  circuit,  in  June,  1839,  before  Cushman,  C.  Judge.  On 
the  trial,  the  plaintiff's  title  was  by  a  bill  of  sale  executed  to 
him  by  one  Froment.  There  was  evidence  tending  to  show 
that  the  bill  of  sale  was  made  in  consideration  of  a  debt  due 
from  Froment  to  Prentiss;  that  an  agent  of  the  latter  took  pos- 
session of  the  greater  part  of  the  property  in  question  in  a  day 
or  two  after  the  giving  of  the  bill  of  sale,  and  had  continued  so 
to  possess  since.  Whether  this  change  was  bona  fide,  or  only 
colorable,  was  at  least  doubtful  upon  the  evidence.  The  pt)»- 
session  of  the  remainder,  consisting  of  a  wagon  and  horses,  did 
not  appear  to  have  been  changed  at  all.  The  defendants  were 
judgment  creditors  of  Froment,  and  caused  the  property  to  be 
levied  on  and  taken  by  virtue  of  executions  against  him;  and 
for  this,  the  action  was  brought.  They  contended  that  the 
Kale  by  Froment  to  the  plaintiff  was  fraudulent  as  to  Froment's 
creditors.  The  circuit  judge  however  refused  to  nonsuit,  and 
left  the  question  of  fraud  to  the  jury.  A  verdict  having  been 
found  for  the  plaintiff,  the  defendants  now  movo  for  a  new  triiJ 
on  a  case. 

H.  G.  Wheaion,  for  defendants. 

S,  SievenSj  for  the  plaintiff. 
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By  the  Courts  Cowen,  J.  In  this  case  the  question  arisef 
upon  a  bill  of  sale  from  one  Froment  to  the  plaintiff,  undei 
which  he  claims  against  a  levy  of  Froment's  creditors.  The 
jury  found  for  the  plaintiff.  It  is  insisted  by  the  defendant*] 
counsel,  that  there  never  was  a  bona  fide  change  of  possessioa 
But  there  was  some  evidence  of  a  change  as  to  most  of  the  prop 
erty ;  and  that  it  continued.  The  jury  have  found  that  the  wUe 
was  bona  fide;  and  independently  of  the  question  whether  the 
possession  was  changed  or  not,  their  verdict  is  conclusive.  The 
jury  may  allow  almost  any  excuse  for  the  vendor  continuing 
in  possession ;  and  we  have  no  right,  since  Smith  ^  Hoe  v. 
Acker,  (23  Wend.  663,)  decided  by  the  court  of  errors,  to  say 
that  it  is  insufficient  any  more  on  a  bill  of  sale  than  on  a  mort- 
gage. Nor  is  it  any  objection  that  an  absolute  bill  of  sale  has 
not  been  filed  pursuant  to  the  act  of  April  29th,  lS33,{Sess, 
Laws  of  1833,  p.  492 ;)  that  act  applying  to  mortgages  only. 
I  have  already  considered  the  question  now  before  us,  in  Butler 
iy  Barker  v.  Van  Wyck,  {ante,  p,  438,)  which  arose  upon  a 
deposited  mortgage.  The  question  is  the  same  on  an  absolute 
bill  of  sale.  This  I  remarked  in  that  case ;  and  added,  that 
Smith  ^  Hoe  v.  Acker  must  accordingly  be  regarded  as  apply* 
ing  to  bills  of  sale  ua  well  as  mortgages. 

My  opinioii  is  that  a  new  trial  should  be  denied. 


Ordered  accordingly. 
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The  People  vs.  Jenkins. 

The  met  of  April  15th,  1839,  (5e«f.  1839,  f.  147,  $  1,)  regulating  the  speed  of  eieam 
boats  while  passing,  coming  to,  or  going  from  the  wharves  of  the  city  of  Albanj, 
is  not  repugnant  to  the  constitution,  or  any  law  which  congress  has  passed  undei 
its  power  **  to  regulate  commerce,*'  &>c. 

Debt,  to  recover  a  penalty  of  $200,  tried  before  Cushman, 
C.  Judge,  at  the  Albany  circuit,  in  December,  1839.  The  act 
of  April  15th,  1839,  provides  that  no  steamboat  navigating  the 
Hudson  river,  "shall  proceed  or  be  propelled  with  greater 
speed  than  at  the  rate  of  four  miles  an  hour  while  passing  the 
wharves  of  the  city  of  Albany,  or  while  coming  to  or  departing 
tlierefrom.''  {Stat,  1839,  p.  147,  §  1.)  The  second  section 
gives  a  forfeiture  for  violating  the  above  provision  of  $200, 
against  the  master  or  any  person  having  the  charge  or  com- 
mand of  the  boat,  to  be  sued  for  in  the  name  of  the  people,  by 
the  district  attorney  of  the  county.  The  Hudson,  at  Albany,  is 
a  navigable  river,  in  which  the  tide  ebbs  and  flows.  Albany 
is  a  port  of  entry,  and  the  office  of  the  deputy  collector  is 
higher  up  the  river  than  the  point  at  which  the  boat  was,  at 
the  time  she  was  passing  the  wharves  at  a  greater  speed  than 
that  mentioned  in  the  statute.  The  defendant  was  the  master 
of  the  boat  at  the  time.  The  judge  decided  that  the  act  was 
constitutional,  and  the  jury  found  a  verdict  for  the  people. 

M  T,  Reynolds^  for  the  defendant,  insisted  that  the  statute 
was  unconstitutional.  He  cited  Corfield  v.  Coryell^  (4  Wash, 
a  a  B.  371 ;)  Gibbons  v.  Ogden,  (9  Wheat.  1 ;)  Brovm  v. 
State  of  Maryland^  (12  id.  419 ;)  Steamboat  Co.  v.  Living- 
ston, (3  Crwen,  713 ;)  Wilson  v.  Blackbird  Creek  Co.  (2  Pe- 
tersj  245.) 

R.  W.  Peckham,  (district  attorney,)  for  the  people,  also 
cited  the  case  in  2   Peters^  245;    and  added.  City  of  K 
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y.  V.  MUn,  (11  Peters,  102 :)   The  People  v.  The  lletissdaa 
4*  Saratoga  R.  R.  Co.  (16  Wendell,  113.) 

By  the  Court,  Bronson,  J.  I  can  see  nothing  in  the  ca- 
ses referred  to  by  the  defendant's  counsel  tending  to  show,  thai 
the  statute  in  question  is  repugnant  either  to  the  constitution  of 
the  United  States,  or  to  any  law  which  congress  has  passed  un- 
der its  power  ''  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states  ;"  and  the  cases  mentioned  by  the  dis- 
trict attorney  abundantly  establish  the  validity  of  the  enact- 
ment Steamboats,  when  passing  the  wharves  of  the  city,  can- 
not continue  their  usually  rapid  movement  without  endanger- 
ing  the  Uves  and  the  property  of  individuals.  This  police 
regulation  was  made  to  guard  against  such  consequences; 
and  it  neither  injures  the  navigation  of  the  river,  nor  con* 
flicts  with  any  regulation  of  commerce  by  the  general  gor 
ernment. 

New  trial  denied. 


•The  People  vs.  Roe. 


On  a  demurrer  to  evideace,  every  conclumon  which  the  jury  would  have  ben 
warranted  in  drawingr  from  the  testimony  given,  must  be  considered  as  admitted 
by  the  party  demurring. 

Where  the  defendant  was  prosecuted  for  a  penalty  under  the  act  of  April  15IA* 
1830,  regulating  the  speed  of  steamboats  in  passing  the  wharves  at  Albany ;  and, 
ibr  the  purpose  of  identifying  him  as  the  person  in  charge  of  the  boat  at  the  time, 
a  witness  swore  that  the  defendant  was  captain  of  her  during  that  season,  and 
'  also  on  tlie  day  upon  which  the  alleged  ofience  was  oonwiitted,  but  he  did  not 
know  whether  the  defendant  was  on  board  when  she  passed  the  wharf  si 
charged :  Held,  on  demurrer  to  the  evidence,  that  it  was  sufficient  to  warrsiri 
judgment  for  the  prosecution. 

This  was  an  action  to  recover  a  penalty  under  the  ftatula 
mentioned  in  The  People  v.  Jenkins,  {ante,  p.  469.)  The 
action  was  tried  at  the  Albany  circuit,  in  December,  1839, 
before  Cushman,    C.    Judge.    A  witness    proved    that  the 


r 


UTICA,  JULY,  184^  47 1 


The  People  «.  Hoe. 


atoam  boat  De  Witt  Clinton  passed  the  wharves  at  Albany  on 
a  specified  day  at  a  greater  speed  than  that  mentioned  in  the 
act.  He  said  the  defendant  was  the  captain  of  the  boat  during 
that  season,  and  was  the  captaui  of  her  on  the  day  in  question  ; 
but  he  did  not  know  whether  the  defendant  was  on  board  at 
the  time  or  not.    The  defendant  demurred  to  the  evidence. 

Af.  T.  Rcynoldsy  for  the  defendant,  said  there  was  not  suffi- 
cient evidence  to  charge  the  defendant. 

R.  W.  Peckham,  (district  attorney,)  for  the  people. 

By  the  Courts  Bronson,  J.  On  this  demurrer,  every  conchi- 
sion  which  the  jury  would  have  been  warranted  in  drawing 
from  the  evidence  must  be  considered  as  admitted ;  and  if  the 
cause  had  not  been  withdrawn  from  the  jury,  and  they  had 
found  a  verdict  for  the  people,  we  certainly  should  not  have  set 
it  aside.  Proof  that  the  defendant  was  the  master  of  the  boat, 
not  only  during  the  season,  but  on  the  particular  day — espe- 
cially in  the  absence  of  any  rebutting  evidence — was  sufficient 
to  carry  the  cause  to  the  jury ;  and  that  is  enough. 

Judgment  for  the  peopIe.(a) 

{a)  For  the  fonn  of  a  demarrer  to  evidence,  and  joinder  therein,  see  Burrilts  Pr. 
91  to  93 ;  Tillingh.  Forma,  181.  And  as  to  the  practice,  at  the  trial  and  afterwards, 
■ee  Orah,  Prae,  308,  9,  2d  ed,  ;  Rules  of  Sup.  Ct.  (revUion  of  1837,)  Nom  38,  39, 
79  ;  Trials  Per  Pais,  560  et  seq, ;  Anth,  N,  P.  79,  note  («). 

The  true  and  proper  office  of  a  demurrer  to  evidence  is,  to  refer  to  the  court  the 
taw  arising  upon  the  facts.  Regularly,  therefore,  where  there  is  testimony  in  the 
ease  of  a  doubtful,  conflicting  or  circumstantial  nature,  eyery  fact  and  conclusion 
which  it  tends  to  establish  as  against  the  party  demurring,  must  be  distinctly  ad- 
mitted by  him  before  the  other  party  can  be  compelled  to  join  in  demurrer.  (Oibson 
▼.  Johnson,  ^c,  2  H.  Bl.  187.  Wright  v.  Pindar,  Alleyn,  18.  Anth,  N.  P.  79,  HO. 
fiole  (a).  Per  Story,  J,  in  Fowle  v.  The  Common  Council  of  Alexandria,  1 1 
Wheat.  320,  321.  Young  v.  Foster,  7  Porter,  420.  WCurry  v.  The  Bank  of  M(u 
bite,  8  id.  360  See  also  Young  v.  Black,  7  Crunch,  5f)5,  568.  Jfaus*  lessee  v 
Montgomery,  11  i^d*-^.  ^  Rawle,  329.     Duerhagen  v.  Th^  Uniiid  Stales  Ins,  Cm 


472  CASES  IN  THE  SUPREME  COURT. 


The  People  r.  Boe. 


9  id,  187.)  Indeed,  the  caoee  made  by  a  denmrrer  to  evidence  is  in  naanj 
like  a  special  verdict ;  which  must  state  facts,  and  not  the  mere  evidence  of  then 
It  should  admit  whatever  the  jury  might  reasonably  infer  fixxn  the  evidence.  {Fomli 
w.  The  Common  Council  of  Alexandria,  supra.)  And  if  a  party  will  in  this  way 
take  the  question  from  the  jury,  the  court  will  not  be  scrupulously  nice  in  adjusting 
the  balance  of  the  evidence,  but  quite  liberal  in  their  inferences  from  the  testimony 
as  against  such  party.  {Bank  of  the  United  Stmte»  v.  Smiih^  11  Wheat  171.  Me- 
Gfhee  v.  Greer,  7  Porter's  Rep.  537, 540.  Patrick  v.  HaUett,  1  John.  Rep.UAl.) 
It  is  true,  forced  and  vblent  inferences  should  not  be  allowed ;  {Pawling  ▼.  The 
United  States,  4  Craneh,  219,  2S2 ;  Hansborough's  eii^rs  t.  Thxm,  3  LtigKs  Rep. 
i47 ;  Stephens  v.  White,  2  Wash,  Rep.  203, 210 ;)  but  any  inference  which  the  yiry 
might  with  the  least  degree  of  propriety  draw  from  the  evidence,  is  to  be  concrded. 
{Dickey  v.  Schreider,  3  Serg.  ^  Rawle,  413,  416.)  The  evidence  being  Vooae  and 
uncertain,  the  party  ofTcring  it  may  state  what  he  wishes  to  have  admitted,  and  the 
demurrant  should  then  admit  all  that  the  evidence  conduces  to  establish,  before  the 
other  side  is  compelled  to  join  in  demurrer.  {Duerhagen  v.  The  United  Slates  ins. 
Co.  2  Serg,  ^  Rawle,  185,  187.)  If  one  fact  tends  to  the  induction  of  another,  the 
last  fact  should  be  also  expressly  conceded,     (id  per  Tilghman,  C.  J.) 

But  where  the  party  against  whom  the  demurrer  is  inierposed  joins  therein,  with* 
nut  insisting  on  these  admissions  as  a  preliminary,  the  court  will  proceed  and  draw 
the  same  inferences  against  the  demurrant  which  tlie  jury  might  have  drawn  ;  and 
if  upon  any  view  of  the  facts  the  jury  might  have  rendered  a  verdict  against  himj 
the  court  will  give  judgment  accordingly.  (  Thornton  v.  The  Bank  of  Washington^ 
3  Peterei'  Rep,  36.  Chinoweth  et  al.  v.  Haskelts  lessee,  1 1  id.  92.  Columbian  Ins. 
Co,  V.  CatUtt,  12  Wheat.  383,  389.  United  States  Bank  v.  Smith,  1 1  tU  1 7 1 ,  1 79 
Patrick  v.  Ludlow,  3  John.  Cos.  10,  14,  15.  Forbes  v.  Church,  id.  159,  160 
Lewis  V.  Fewt  5  John.  Rep.  1 ,  34.  Ross*  lessee  v.  Eason,  4  Yeate^  Rep,  54. 
Steinbaeh  v.  Columbian  Ins.  Co.,  2  Cainsti'  Rep.  129,  134.  Smith  v.  Steinbaeh,  2 
Caines*  Cos.  in  Err.  156.  171.  Wheelwright  v.  Moore,  1  HaWs  R.  207.  Lowry 
V.  Mountjoy,  6  CaWs  Rep.  55.  Snowden  v.  Phoenix  Ins.  Co.,  3  Binn.  Rep.  457. 
Pawling  V.  The  United  States,  4  Craneh,  219.  M'Gehee  v.  Greer,  7  Porter's  Rep. 
537.)  Tliough  held,  in  Fowle  v.  The  Common  Council  of  Alexandria,  (11  Wheat. 
320,  323,)  that  if  there  be  a  joinder  without  such  admissions,  leaving  the  facts  loose 
and  indeterminate,  it  is  a  sufficient  reason  for  refusing  judgment  upon  the  demurrer, 
and  fur  awarding  a  new  trial.  {See  also  Gibson  v.  Johnson,  ^c.  2  H.  Bl.  187,  209  ; 
Wheelwright  ▼.  Moore,  1  HalVs  Rep.^X  ;  Per  Omond,  J.  in  Lea  v.  Branch  Bank 
of  Mobile,  8  Porter's  Rep.  119,  123;  Gazzam,  ^.  v.  Bank  of  Mobile,  1  Ala^ 
Rep.  268,  new  series  ) 

The  better  opinion  seems  to  be,  that  a  bill  of  exceptions  will  not  lie  for  the  oourt's 
refusing  to  compel  a  party  to  join  in  demurrer :  it  being  matter  resting  mainly  in 
discretion.    {See  Young  v.  Bl^k,  7  Craneh,  565.   But  see  Anth.  N.  P.  79,  note  (a» 

In  (his  state,  a  demurrer  to  evidence  is  a  proceeding  inapplicable  to  a  jnstka* 
wait.    (^Reynolds  v.  l'edfoid,3  Gained  Rep.  140.) 
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Allflrde&wit  in  payment  of  &  cbaltel mortgage,  the  inortgagoe't  title  to  the  prapert| 
becomes  absolute  at  law,  and  he  is  entitled  to  the  possession  inunediately.  Hcnc«i 
he  may  maintain  replevin  in  the  cepit  against  one  who  tortiously  takes  it  from 
the  mortgagor. 

Nor  can  it  vary  the  case  though,  subsequent  to  the  default,  the  mortgagee  filed  « 
copy  of  the  mortgage  and  a  statement,  pursuant  to  the  act  of  April  ?9iA,  1833 
for  that  will  not  operate  an  extension  of  credit,  or  give  the  mortgagor  any  addi 
tional  right  of  possession. 

Though  it  be  proved  that  the  mortgagor  of  a  chattel  continued  in  possession,  yet  if 
the  mortgage  was  given  to  secure  a  true  debt,  and  the  jury  have  negatived  the 
allegation  that  it  was  made  to  defraud  creditors,  &.o.  this  court  cannot  set  asidt 
their  verdict  as  against  the  weight  of  evidence. 

A  mortgage  dated  in  1837,  appointing  a  day  in  1830  for  payment,  is  in  legal  efllect 
payable  immediately  ;  and,  as  between  the  parties,  oral  evidence  is  inadmissible 
to  vary  its  operation. 

Otherwise,  as  between  the  mortgagee  and  a  jtidgment  creditor  assailing  the  mort- 
gage as  fraudulent  The  former,  for  the  purpose  of  repelling  the  fraud,  may  show 
the  day  of  payment  intended,  and  that  the  error  occurred  through  inadvertence 
or  mistake  of  the  draftsman. 

Replevin,  tried  at  the  New- York  circuit,  March  23d,  1841., 
before  Gridlet,  C.  Judge.  The  action  was  brought  for 
wrongfully  taking,  &c.  certtiin  household  furniture,  to  which 
the  plaintiff  claimed  title  under  a  mortgage  to  him  from  Wil- 
liam Wagstaff.  The  mortgage  was  dated  March  11th,  1837, 
and  purported  to  have  been  given  to  secure  the  payment  of  a 
debt  of  $872,66,  by  "  the  tenth  day  of  Marc/ij  one  thousand 
eight  hundred  and  thirtyP  The  original  was  filed  on  the 
day  of  its  date,  and  copies  filed  with  statements  for  three  suc- 
cessive years  afterward.  The  mortgage  contained  the  usual 
provision,  that  the  mortgagee  might  sell  in  default  of  pay- 
ment, &c. 

The  defendant,  who  was  sheriff  of  the  county  of  New- 
York,  having  on  the  11th  of  May,  1838,  received  a  fi.  fa. 
against  Wagstaff,  seized  the  property  in  question  by  vir- 
tue thereof  on  some  day  afterward  and  previous  to  tlie 
first  Monday  in  June  succeeding;  from  whom  the  plaintiff 
took  it    by  his    writ    of  replevin.     It  appeared    th-^t    the  fi 
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fa.  was  duly  issued  on  a  valid  judgment,  and  tliat  the 
property  was  seized  by  the  sheriff  while  in  Wagsfciff's  pos- 
session. 

The  only  witness  called  by  the  plaintiff  on  the  trial  was 
Wagstaff,  the  mortgagor.  He  testified,  that  the  mortgage  was 
given  for  a  loan  made  to  him,  by  the  mortgagee,  on  the 
day  of  its  date ;  that  the  loan  was  for  the  exact  amount  named 
in  the  mortgage ;  that  a  part  of  the  loan  had  been  since  paid, 
and  the  amount  remaining  due  was  $400 ;  that  when  he  gave 
the  mortgage,  he  believed  himself  worth  $120,000,  but  had  no 
unincumbered  property  except  w^hat  was  included  in  the  mort- 
gage ;  that  the  mortgagee  resided  at  Skaneatelas ;  that  the  prop- 
erty mortgaged  was  worth,  in  his  (Wagstaff's)  opinion,  consid- 
erably less  than  the  amount  of  the  sum  loaned ;  that  he  (Wag- 
staff)  had  always  remained  in  possessioii  of  the  property^ 
using  it  in  his  family,  until  within  a  year  past ;  that  he  com 
nfiunicated  the  fact  of  the  levy  to  the  mortgagee  soon  after  it  wa.< 
made,  and  told  the  sheriff  of  the  mortgage  when  he  levied,  &c. 

This  witness  was  allowed  to  testify,  that,  in  drawing  the 
mortgage,  an  error  was  committed  in  respect  to  the  time  of 
payment;  that  the  time  agreed  upon  and  intended  was, 
Marcft  lOthj  1838,  and  that  the  word  "eight"  was  inadverten; 
ly  omitted.  To  the  ruling  of  the  circuit  judge  admitting  this 
evidence,  the  defendant's  counsel  excepted. 

The  above  facts  appearing,  the  plaintiff  rested ;  whereupon 
the  defendant's  counsel  moved  for  a  nonsuit,  on  the  ground : 

1.  That  the  form  of  action,  being  in  the  cepitj  was  wrong; 

2.  That  the  mortgage  was  fraudulent  as  against  the  mortga- 
gor's creditors ;  3.  That  the  filing  of  copies  of  the  mortgage  with 
a  statement  pursuant  to  the  act  of  April  29tk,  1833,  op)erated  en 
extension  of  the  time  of  payment,  thus  giving  Wagstaff  the 
right  of  possession ;  and,  therefore,  the  sheriff  was  not  a  tres- 
passer. The  motion  was  overruled,  and  the  defendant  again 
excepted. 

The  circuit  judge  submitted  the  question  of  fmud  to  the  jury, 
who  found  for  the  plaintiff;  and  the  defendant  now  moved  fo/ 
a  new  trial  upon  a  bill  of  exceptions. 
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N.  B.  Blunij  for  the  defendant. 
A.  Benedict,  for  the  plaintiff. 

Bj/  the  Court,  Cowen,  J.  By  the  nioitgage  and  default 
in  payment,  the  plaintiff  became  absolute  owner  at  law,  how 
ever  he  might  be  viewed  in  equity.  He  was  entitled  to  take 
possession  at  any  time  from  the  mortgagor,  who  then  became 
a  mere  naked  bailee.  Nor  did  the  filing  of  a  copy  of  the 
mortgage  and  a  statement,  pursuant  to  the  act  of  April  2Qth, 
1833,  admitting  that  it  took  place  anterior  to  the  seizure, 
work  an  extension  of  credit.  The  object  in  such  cases  is  to 
hold  the  property  as  against  creditors  under  the  original  stip- 
ulations in  the  mortgage,  and  for  this  purpose  alone  is  it  re- 
quired by  the  statute.  There  is  nothing  in  it  at  all  incompati 
ble  with  insisting  on  immediate  payment,  or  the  effect  of  th«? 
forfeiture. 

The  mortgage  was  clearly  fraudulent  within  the  repeated 
decisions  of  this  court ;  and  mider  our  own  rule,  and  perhaps 
the  rule  of  England,  and  every  state  in  the  union  except  this, 
it  would  be  our  duty  to  pronounce  it  so,  and  order  a  new  trial 
as  against  the  weight  of  evidence.  There  was,  however,  some 
evidence  of  a  good  consideration ;  and  since  the  decision  of  the 
court  for  the  correction  of  errors  in  Smith  ^  Hoe  v.  Acker, 
(23  Wend,  653,)  we  have  held,  and  must  continue  to  hold,  that 
the  jury  have  a  right,  in  their  discretion,  to  excuse  possession  in 
the  mortgagor ;  and  that  we  cannot  interfere,  as  we  may  do 
when  they  decide  against  the  weight  of  evidence  on  a  question 
of  fact  in  other  cases. 

It  is  also  insisted,  that  the  learned  judge  erred  in  allow- 
ing oral  evidence  to  show  the  time  when  the  parties  in- 
tended that  the  mortgage  should  be  payable.  An  impos- 
sible time  for  payment  was  mentioned — 1830,  in  a  mort- 
gage dated  in  1837.  This,  in  legal  effect,  was  the  same 
AS  if  no  time  had  been  specified,  and  the  money  was  there- 
fore payable  immediately.  {Thompso/i  v.  Ketcham,  8  John. 
R.    189.)      You    can    no    more    contradict    the    legal   ef 
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fecr  of  a  written  contract  by  oral  evidence,  than  its  express  pnk 
yir^icns.  As  between  the  parties  to  the  mortgage,  therefort,  the 
oral  cvidance  would  not  have  been  admissible.  This  was  held 
in  Thompson  v.  Ketcham,  But  that  is  not  quite  so  clear  aa 
between  the  mortgagee  and  the  sheriff,  on  the  question  of  fraud. 
Thatlhe  ptirties  intended  the  debt  should  be  payable  immedi- 
ately, would  have  added  color  to  the  fraudulent  intent  inftrri* 
ble  from  a  wani  of  cimnge  in  the  possession.  This  was  in  a 
degree  repelled,  (though,  I  admit,  it  was  a  small  circumstance,) 
by  showing  the  mistake  of  the  draftsman.  On  questions  of 
fraud  like  this,  which  is  inter  cUioSj  the  objection  of  an  estoppel 
does  not  apply,  as  it  would  if  the  litigation  were  between  the 
immediate  parties.(a) 

On  the  whole,  therefore,  I  am  of  opinion  that  the  motion  for 
a  new  trial  should  be  d^iied. 

New  trial  denied. 

(a)  See  Johra  v.  Church,  (13  Pick.  557,  560,  1 ;)  Henderion  7.  Dodd,  (I  BaiL 
Eg.  Rep,  {So,  Car.)  138,  9,  ptr  Kmiw,  /. ;)  Champion  v.  Buiier,  (18  John.  R. 
169  0  Tripp  V.  Hathaway,  (15  Pt€k  47.) 


Burgess  vs.  Abbott  and  Ely. 

When  a  declaration  shows  on  its  face  that  there  is  another  peraon  who,  if  livingi 

ought  to  be  joined  as  defendant,  but  does  not  allege  expressly  wliethcr  he  is  alive 

or  not,  tlie  non-joinder  cannot  be  taken  advantage  of  by  demurrer^  but  only  by 

plea  in  abaiemenl. 
Otherwisct  if  it  be  alleged  in  the  declaration  that  the  person  is  still  living. 
The  rule  on  this  subject  is  the  same,  whether  the  action  be  founded  in  contract*  oc 

on  the  judgment  of  a  court  of  record. 
In  pleading  abateable  matter,  great  fulness  is  required,  and  the  pleader  must  fcava 

nothing  to  intendment 
SmnbU,  if  a  declaration  shows  there  are  others  who  should  be  made  ptaintifi,  bm 

is  silent  as  to  whether  they  are  alive,  tbe  defendant  may  avail  himssif  cf  the  oa»* 

Joinder  by  demuirer. 

Error  from  the  superior  court  of  the  city  of  New-York. 
The  action  below  was  debt,  brought  by  Abbott  and  Cly 
against   Burgess.      The  dechm'ioc    wap  on   n.  jndgmeiit  of 
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the  superior  court  of  Cincinnati,  Ohio,  rendered  against  Bur- 
gess and  one  Henry  Crane;  but  it  did  not  expressly  show 
whether  Crane,  at  the  time  of  commencing  the  present  suit, 
was  living  or  not.  The  defendant  demurred  generally,  and  the 
plaintifTs  joined  in  demurrer.  Judgment  having  been  rendered 
ft)r  the  plaintifis  in  the  court  below,  the  defendant  sued  out  a 
writ  of  error. 

W.  Watson,  for  plaintiff  in  error. 

C.  JudsoHj  for  defendants  in  error. 

By  the  Court,  Cowen,  J.  It  is  treated  by  the  books  as 
dear,  that  when  a  declaration  or  other  pleading  of  the  plain- 
iiSy  in  an  action  against  one  upon  a  contract,  shews  that  he 
IS  a  joint  contractor  with  another  not  sued,  saying  moreover, 
m  express  terms,  that  the  contractor  not  sued  is  still  living, 
the  defendant  shall  not  be  put  to  his  plea  in  abatement ;  but 
may  demur,  or  move  in  arrest,  or  maintain  error,  in  case  of 
a  verdict  against  him.  (1  Chit.  PL  46,  Am.  cd.  of  1840, 
and  the  cases  there  cited.)  If  it  do  not  thus  appear  in  terms 
that  the  party  omitted  is  still  alive,  the  question  seems  to  be 
open  whether  the  non-joinder  must  not  be  pleaded  in  abate- 
ment. A  case  in  the  Year  Book,  (28  H.  6.  3,  a,  pi.  11.)  and 
Cabell  V.  Vaughan,  (1  Sannd.  291,  1  Ventr.  34,  S.  C,  1 
Sid.  420,  S.  C.  nom.  Chappel  v.  Vaughan,)  are  strong  cases 
that  it  must.  ( Vid.  1  Saund.  291,  a,  note  2.)  These  cases 
are  considered  in  1  Saund.  291,  6,  note  (4),  and  several  sub- 
sequent cases  cited ;  and  some  being  of  an  equivocal  charac- 
ter in  the  report  are  sought  to  be  reconciled.  The  learned 
nnnotator,  himself  a  very  high  authority,  thinks  that  the  prin- 
ciple coverning  a  plea  of  non-joinder  in  abatement,  where  you 
must  always  aver  full  life,  would  seem  to  demand  the  same 
averment  on  the  other  side,  when  the  objection  is  AnmJed 
upon  what  appears  there.  The  rule  is  that  you  n.^ed  not  plead 
in  abatement  a  m  tter  with  which  you  are  already  fumisli« 
id  by  the  plaintiff's  own  pleadings;  {Eyre.  C.  /  in  Scott  ▼ 
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God  win  J  1  Bos.  ^  Ptdl.  73;)  but  in  order  ti>  satisfy  this 
rule  you  must  be  furnished  by  him  with  every  raatermi  fact 
If  he  do  not  over  life,  therefore,  it  follows  that  you  must 
aver  it  by  plea ;  for  in  availing  yourself  of  mere  abateable 
matters,  great  fulness  is  required ;  and  courts  will  not,  in 
this  respect,  help  pleaders  by  intendment.  Non-joinder  of 
a  defendant  is  no  more  than  abateable  matter,  in  whatever 
form  it  may  appear;  and  is  considered  rather  an  imgracious 
objection,  as  may  be  seen  by  Rice  v.  Shute^  (5  Burr.  2611, 
2613.)  See  the  case  of  Horner  v.  Moor,  cited  by  Aston, 
J.  {id.  2614,)  which  favors  the  doctrine  in  the  note  to  Saun- 
ders. 

On  the  other  hand  we  have  been  referred  to  several  cases, 
of  non-joinder  on  the  side  of  the  plaintiff.  In  these  it  is  held 
fatal  if  he  shew  non-joinder  simply,  even  without  expressly 
averring  life  in  the  party  off  the  record.  But  this  objection  is 
always  received  with  much  less  disfavor  than  a  non-joinder 
of  defendants.  The  plaintiff  knows  his  associates,  whereas 
he  is  often  ignorant  of  those  on  the  other  side.  Hence  the 
ordinary  intendment  is  allowed  against  him.  And  the  differ- 
ence between  the  two  cases  will  be  found  to  have  been  put 
upon  this  ground  in  Scolt  v.  Godwin^  (1  Bos.  ^  Ptdl.  73, 
74,)  in  a  very  learned  opinion  of  Eyre,  Ch.  J.  Addison  v. 
Overend,  6  T.  R.  766,)  is  the  strongest,  among  that  class  of 
cases,  in  favor  of  the  plaintiff  in  error. 

The  King  v.  Youngs  (2  Anstr.  448,)  held  the  doctrine 
contended  for  by  the  plaintiff  in  error  more  directly.  The 
suit  was  on  a  recognizance,  and  McDonald,  Ch.  Baron,  lays 
down  the  rule  that  if  the  non-joinder  of  a  defendant  appear 
by  the  declaration,  it  is  bad,  irrespective  of  any  averment 
of  life.  But  that  case  went  on  Blackwell  v.  Ashion^  {Aleyn, 
^  21,)  which  qualifies  the  rule  by  confining  it  to  scire  facias 
on  a  record  and  conceding  that  full  life  must  appear  to 
have  been  averred  in  case  of  a  bond.  Whether  there  b€ 
any  thing  in  the  distinction  at  this  day  may  be  doubted. 
Lawrence,  J.  too,  in  South  v.  Jhntier,  (2  Tcmnt.  256,)  says, 
when  speaking  of  the  point,  that  '^  a  person  sued  as  living, 
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li  presumed  to  continue  alive :"  but  the  point  decided  by 
thnt  cose  was  different,  and  the  remark  was  made  as  a  re- 
ply to  counsel  in  the  course  of  their  argument.  A  case  sub- 
sequent to  that  of  The  King"  v.  Young  in  the  court  of  exche- 
quer, would  seem,  however,  fully  to  bear  him  out ;  viz.  7%« 
King  v.  Chapman,  {Anstr.  811,)  which  was  scire  facias  on 
an  auctioneer's  bond.  The  Lord  Chief  Baron  said,  thiJ  court 
could  not  distinguish  it  from  The  King  v.  Young.  The 
counsel,  Marryatt,  arguendo,  spoke  of  the  contrary  rule  as 
being  a  very  idle  one,  saying  "It  is  impossible  to  believe  tlmt 
the  fact  of  the  co-obligor  being  alive  could  appear  on  the  face 
of  the  declaration." 

In  Whitaker  v.  Young,  (2  Cowen,  569,)  it  seems  to  have 
been  taken  for  2:ranted  that  the  declaration  shewed  life  in  the 
heir  not  sued,  who  was  stated  in  the  declaration  as  still  re- 
fusing  with  the  others  to  pay  the  debt.  The  objection  that 
such  an  averment  had  been  omitted  was  not  made,  and  the 
court  cite  and  approve  the  rule  in  an  old  edition  of  1  Chit 
Plead.,  put  there  with  the  same  qualification  as  in  the  last 
Other  American  courts  have,  however,  followed  the  rule  ot 
the  English  exchequer,  applying  it  to  the  non-joinder  of  a  cu- 
contractor,  by  bond  or  simple  contract,  appearing  in  the  dec- 
laration, though  not  accompanied  by  the  express  averment 
that  he  is  living.  {Leftwich  v.  Berkeley,  1  Hen.  ff  Munf. 
61.  Newell  v.  Wood,  1  Munf.  1.  Harwood  v.  Roberts,  5 
Chrcenl.  441.)  See  also  what  was  said  in  Blackwell  v.  Ash- 
ton^  [Styles,  50 ;)  also  Osborne  v.  Crosbern,  (1  Sid.  238.) 

I  have  not  looked  into  any  other  cases.  Enough  have 
betm  cited  to  show  their  exceeding  conflict;  but  I  am  in- 
clhiod  to  think  that  the  ancient  and  true  rule  in  Engfland 
is  the  one  laid  down  by  Williams  in  his  note  to  Saunders, 
already  noticed.  It  is  in  harmony  with  the  nature  of  the 
plea  of  non-joinder,  and  with  the  policy  of  discouraging 
dilatory  pleas,  which  seems  to  have  attached  directly  to 
abatement  for  non-joinder  of  defendants,  whether  objected 
on  the  declaration  or  interposed  by  plea,  so  early  as  the 
Yefur    Book  of  Hen.  6.     The  present  question,  it  is   true^ 
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arises  on  a  demurrer  to  the  first  coont  of  a  declaration  on  a 
judgment  rendered  in  a  court  of  record  of  the  state  of  Ohio. 
But  even  had  it  been  scire  facias  on  a  domestic  judgment,  it  is 
quite  difficult  to  perceive  how  the  question  could  be  varied  by 
that  circumstance,  notwithstanding  the  case  of  The  King  v. 
Young  in  the  exchequer. 

The  question  is  certainly  beset  with  difficulties  more  press- 
ing than  I  supposed  on  the  argument ;  for  it  was  not  till  aftei 
that,  I  had  heard  or  seen  any  thing  of  the  decisions  in  the 
learned  courts  of  Virginia  and  Maine. 

My  principal  object  has  been  to  inform  myself  of  the  Eng- 
lish rule  as  it  stood  at  the  time  of  our  revolution ;  and  I  am 
satisfied,  though  not  without  some  hesitation,  that  it  is  in  favor 
of  the  defendants  in  error;  and  therefore  that  the  superior  coart 
decided  rightly. 

Judgment  affirmed 


The  Richmond  Turnpike  Co.  vs,  YANnEARiLT. 

The  owner  of  a  steamboat  is  not  responsible  in  an  action  on  the  ease,  for  the  wiiftJL 
misconduct  of  the  master  in  running  her  against  and  injuring  another  boat 

The  tenth  section  of  the  statute  (1  R.  S.  683,  2^  ed.)  relating  to  the  navigation  ti 
certain  rivers,  &.c.  by  steamboats,  only  enlarges  the  owner's  liability  co  as  to  suU 
ject  him  for  certain  specified  penaltUt  incurred  by  the  master ;  and  it  as  not  in 
tended  to  trench  further  upon  the  common  law  rightp  of  the  former. 

On  error  from  the  superior  court  ol  the  city  of  New-Yoik. 
Tlie  action  helow  was  case,  by  Vanderbilt,  for  a  collision  of  the 
steamboat  "  Sampson,"  belonging  to  the  defendants  below,  wilh 
the  steamboat  "Wave,"  owned  by  Vanderbilt,  There  was 
strong  reason  on  the  evidence  for  believing  that  the  master  of 
the  "Sampson"  perpetrated  the  injury  wilfully.  The  court 
below  refused  to  charge  that,  if  wilful,  the  defendants  below 
were  not  liable.  The  latter  excepted ;  and  after  judgment  foi 
the  plaintiff  below,  brought  error. 
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/.  P.  Hall,  for  plaintiffs  in  error. 
4V.  Sherwood^  for  defendant  in  error. 

By  the  Courts  Cowen,  J.  Several  grounds  are  taken 
for  reversing  the  judgment  which  need  not  be  noticed ;  foi 
we  are  clearly  of  opinion  that  the  court  below  erred  in  refu- 
sing to  charge  that  if  the  collision  was  wilful  on  the  part  of 
the  defendants'  master,  they  were  not  liable.  Clearly  they 
were  not  at  the  common  law,  nor  under  the  2  R.  S,  456, 
§  16,  2d  erf.,  which  does  not  alter  the  efiect  of  the  relation 
between  master  and  servant.  ( Wright  v.  Wilcox^  19  Wen- 
dell, 343.) 

It  is  supposed,  however,  that  the  1  R.  S.  681,  2d  ed.  Tit. 
10,  concerning  navigation,  makes  the  owner  liable  to  a  private 
action,  even  for  the  wilful  misconduct  of  the  master.  The 
first  nine  sections  of  that  act  prescribe  certain  niles  of  conduct 
m  navigating  steam  boats  within  our  jurisdiction,  imposing 
(}  9,)  penalties  on  the  master  for  their  violation ;  and  then  the 
lOth  section  declares  that  "  The  owners  of  every  steam  boat 
shall  be  deemed  responsible  for  the  good  conduct  of  the 
masters  employed  by  them ;  and  if  any  penalty  incurred  by 
such  master  cannot  be  collected  of  him  in  due  course  of  law, 
the  same  may  be  recovered  of  the  owners  of  the  boat,  &c. 
In  the  same  manner  as  if  they  were  sureties  of  such  master." 
The  penalties  are  collectable  by  the  district  attorney  in.  a 
suit  by  the  people.  The  responsibility  imposed  on  the  owners 
by  the  10th  section,  is  evidently  an  enlargement  of  their  liabili- 
ty no  farther  than  to  subject  them  as  sureties  for  any  penalties 
which  may  be  incurred  by  their  master  under  the  previous 
section.  (Vid.  also  the  12th  section  for  a  like  provision  as  to 
other  penalties.) 

But  if  we  stop  with  the  first  clause  of  the  10th  section. 
^id  read  it  generally  as  a  declaration  of  responsibility  for 
the  mastm^s  good  conduct,  we  have  no  more  than  the  com- 
mon law  rule.  That  too  holds  the  owner  thus  responsi- 
ble,   and    is  laid    down    in  about  the  same  words,  qualifiel 
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and  restricted,  however,  so  as  to  confine  its  application  to  the 
master's  conduct  as  master ;  not  his  conduct  when  he  goes 
without  the  scope  of  his  authority,  by  committing  a  wilful  tres- 
pass or  other  wrong.  He  then,  quoad  hoc^  ceares  to  be  the 
master.  The  distinction  was  examined  in  Wright  v.  Wilcar, 
and  put  on  the  very  point  of  inquiry  which  has  been  here  dis- 
regarded by  the  court  below. 

Judgment  reversed. 


Beslet  and  another  vs.  Palmer  and  Rosevelt,  impleaded 

with  L.  P.  Sansrer. 


"o 


Proceeding;8  by  attachment  under  the  statute  relating  to  absconding,  concealed,  and 
non-rpsident  debtors,  may  be  instituted  by  assignees  of  the  demand  sought  to  be 
collected,  in  their  aum  namet ;  and  tlie  bond  executed  by  the  debtor  and  his 
sureties,  on  applying  for  a  discharge  of  the  attachnient«  will  be  Talid  though 
drawn  in  the  same  way. 

An  attachment  under  that  statute  does  not  lie  on  a  judgment  rendered  by  the  ooort 
of  a  neighboring  state. 

Nor  will  it  lie  on  the  original  contract  debt  for  which  such  judgment  was  recovered. 

The  judgment  of  a  court  of  a  neighboring  state  is  no  less  efiectaal  in  extinguishing 
the  demand  on  which  it  was  rendered,  than  the  judgment  of  a  court  strictly 
domestic. 

Demurrer  to  declaration.  The  action  was  on  a  bond 
given  under  the  statute,  (1  R.  8,  764,  773,  5  65  et  seq.  2d  ed,) 
relating  to  attachments  against  absconding,  concealed,  and 
non- resident  debtors.  The  declaration  set  out  the  attach- 
ment proceedings,  showing  that  the  attachment  was  issued  oci 
the  petition  of  the  plaintiffs  as  the  attaching  creditors,  against 
the  property  of  James  Y.  Sanger,  Lucien  P.  Sanger,  and 
David  Sanger.  The  declaration  further  set  forth  that  prop- 
erty had  been  seized  on  the  attachment;  that  Lucien  P. 
Sanger,  one  of  the  defendants,  applied  pursuant  to  i  54  of 
tile  statute  above  referred  to,  for  a  discharge  of  the  attach- 
ment, and  that  thereupon  the  bond  in  question  was  execu- 
ted by  said  Lucien,  with  Palmer  and  Rosevelt,  the  otlier  de* 
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fenilants,  as  his  sureties.  It  fiuther  appezured  from  the  attach- 
ment proceedings  as  detailed,  and  from  other  independent  aver- 
noiits  in  the  declaration,  that  the  plaintiff's  demand  upon 
which  tho  attachment  issued  and  which  was  claimed  as  recov- 
erable on  the  bond,  consisted  originally  of  a  joint  and  several 
promissory  note,  executed  by  the  said  J.  Y.,  L.  P.,  and  D.  San 
ger,  to  the  plaintifis;  that  they  (the  plaintifis)  caused  a  suit  to 
be  commenced  upon  the  note,  against  the  said  J.  Y.,  L.  P.,  and 
D.  Sanger,  in  a  circuit  court  of  the  state  of  Indiana,  wherein 
judgment  was  recovered  against  L.  P.  Sanger,  he  alone  having 
oeen  arrested ;  that  said  suit  and  judgment  were  nominally  in 
favor  of  one  Elias  Smith,  but  the  plaintiffs  were  the  real  parties 
in  interest,  and  are  still  the  owners,  &,c. ;  that  the  judgment 
was  in  full  force  and  unreversed,  &c.  at  the  time  of  corame»- 
cing  the  attachment  proceedings ;  and  that  neither  the  said  note 
or  judgment  had  ever  been  paid  or  satisfied,  <kc. 

The  defendants  demurred  to  the  declaration,  and  the  plaintiffs 
joined  in  demurrer. 

/.  Hi  Raymond^  for  defendants. 

J,  S.  Bosworthy  for  plaintiffs. 

By  ttie  Caurtj  Cowen,  J.  The  proceedings  and  declara- 
ion  are  well  enough  in  treating  the  plaintiffs,  though  mero 
issignees  of  the  debt  for  which  they  sued  out  the  attachment, 
as  the  nominal  creditors.  It  is  no  objection  that  t!io  bond  is 
taken  to  them  in  their  own  names.  ( Vid.  1  B.  S,  7!  J,  2d  ed. 
h  10.)  But  the  commissioner  had  no  jurisdiction.  Tlie  at- 
tachment was  nominally  against  the  property  of  J.  Y.  Sanger, 
L.  P.  Sanger,  and  D.  Sanger,  who  were  originally  indebted  on 
a  joint  and  several  promissory  note,  upon  which  all  were  sued 
in  a  circuit  court  of  the  state  of  Indiana,  L.  P.  Sanger  alone  ar- 
rested, and  judgment  rendered  against  him  alone.  His  property 
was  attached  here,  but  delivered  to  him  on  his  executing  the 
bcmd  in  question. 

An  attachment  does  not  lie  on  a  judgment  of  a  neighbor 
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ing  state,  for  the  simple  reason  that  the  1  R.  S.  766,  2d  ed 
which  gives  the  remedy  by  attachment,  does  not  extend  it  be- 
yond a  judgment  rendered  in  this  state,  {i  3.)  It  is  true  thai 
the  first  section,  (subdivision  2,)  covers  a  debt  on  contract ;  and 
the  declaration  seeks  to  reach  that  ground  by  going  behind  the 
judgment.  That  cannot  be  done.  The  judgment  extinguish- 
«h1  the  simple  contract  debt  as  to  L.  P.  Sanger.  We  are  told 
that  this  is  the  judgment  of  a  neighboring  state.  But  who  can 
deny,  since  Mills  v.  DuryeCj  (7  Cranchj  481,)  and  Hampton  v. 
McConnellj  (3  WhetU.  234,)  that  a  judgment  in  one  of  our  sis- 
ter states  must  be  holden  to  work  the  same  effect  upon  the 
original  demand  as  if  it  were  obtained  in  this  court?  At  least 
the  declaration  shows  no  debt  valid  within  the  attachment  law 
against  L.  P.  Sanger ;  a  thing  made  by  the  statute  (i  58)  quite 
as  necessary  in  an  action  on  the  bond,  as  it  is  against  the  absent 
debtor  in  the  first  instance. 

Judgment  fbr  defendants. 


Allaire  t;^.  Whitney. 


^.  executed  a  memoranduiD  under  seal  in  February,  stating  that  be  had  hired  of  W. 
a  certain  lot  in  the  city  of  New-York,  for  one  year  from  the  first  of  Hay  next,  at 
91000  rent.  He  was  induced  to  make  the  contract  through  the  Iraudolent  rep* 
resentations  of  W.  that  the  lot  comprehended  a  certain  other  parcel  of  land,  wliich, 
as  it  afterwards  turned  out,  belonged  to  the  corporation.  A.  discovered  the  fraud 
before  the  first  of  May ;  and  on  that  day,  having  obtained  a  lease  of  the  parcel 
owned  by  the  corporation,  took  possession  of  the  whole,  and  oocopied  during  tbs 
year.  Held,  in  an  action  by  W.  for  the  rent,  that  A.  was  entitled  to  a  dedoetion, 
by  reason  of  the  fraud,  of  at  least  what  he  was  in  good  faith  obliged  to  pay  for 
the  corporation  lease. 

A  demise  for  a  term  oommencing  infuturo,  passes  a  present  interest  in  the  term  to 
uie  lessee* 

A.,  immediately  after  the  fraud,  might  have  elected  to  treat  the  leasp  finm  W.  as 
entirely  void ;  not  having  done  so,  however,  but  having  occupied  under  it  during 
the  term,  his  only  remedy  was  by  action  or  recoupment  for  (he  damages. 

"Hie  same  rule  applies  to  purchases  of  personal  property ;  and  in  neither  case  does 
the  party  waive  his  right  to  damages  by  merdy  acting  in  affirmance  of  the 
tract,  lifter  discove-ing  the  fraud. 
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9mnhle,  that  actual  damage  is  not  neoessary  to  the  maintenance  of  an  action :  A 

notation  of  right  with  a  possibility  of  damage  ia  sufficient. 
Scm//f,  also,  if  one  be  led  through  fraud  to  contract  that  ho  will  accept  and  pay  for 

a  ot»atlel  at  a  future  period,  he  may  maintain  an  action  for  the  fraud  before  the 

period  arrives,  though  he  has  paid  nothing. 
A  right  of  action  once  vested  can  only  be  destroyed  by  a  release,  or  the  recHpt  of 

something  in  satisfaction. 

Error  from  the  superior  court  of  the  city  of  New- York, 
Allaire,  the  defendant  in  the  court  below,  on  the  9th  of  Feb- 
ruary, 1837,  signed  and  sealed  a  memorandum  stating  that 
he  had  hired  a  water  lot  of  Whitney  for  one  year  from  the 
1st  of  May  then  next,  at  $1000  rent,  payable  quarterly.  This 
action  was  brought  for  the  rent  Allaire  on  the  trial  set  up 
that  he  was  induced  to  sign  the  memorandum  through  a  frau- 
dulent representation  of  Whitney  that  the  lot  comprehended  a 
certain  other  percel  of  land,  which  turned  out  to  belong  to  the 
corporation  of  the  city  of  New-York,  Evidence  was  given 
tending  to  show  the  alleged  fraud ;  and  also  that  Allaire  discov- 
ered it  before  his  terni  commenced.  Yet  he  took  possession 
under  the  demise,  after  obtaining  a  lease  of  the  other  parcel 
from  the  corporation.  Allaire  claimed  the  right  to  have  what 
he  contracted  to  pay  the  corporation  for  the  parcel  mentioned, 
deducted  from  the  rent,  on  the  ground  of  the  fraud.  The  court 
below  charged  the  jury  among  other  things,  that  though  they 
found  the  alleged  fraud;  yet  if  they  also  found  that  Allaire 
tliscovered  it  before  the  1st  of  May,  and  without  offering  to 
rt»scind  his  contract  with  Whitney  or  its  being  modified  in 
any  way,  obtained  his  contract  from  the  corporation,  and  after- 
ward took'  possession  under  the  contract  with  Whitney  and 
held  for  the  year,  he  thereby  waived  all  objection  on  the 
ground  of  fraud,  and  was  entitled  to  no  deduction.  To  this 
Allaire's  counsel  excepted;  and  a  verdict  and  judgment  hav- 
ing leen  rendered  in  favor  of  Whitney,  Allaire  sued  out  a  writ 
of  error. 


C.  O Connor^  foi  plaintiff  in  error, 
E.  San/ord,  for  defendant  in  errctr. 
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By  the  Court,  Cowen,  J.  The  court  erred  in  tlieir  dire& 
lions  to  the  jury.  We  entertain  no  doubt  that  a  present  inter- 
est in  the  terra  passed  from  Whitney  to  Allaire  for  one  year. 
{Shep.  Touch,  241,  267,  272.  Wood/.  L.  ^  T.  162,  Lond. 
ed.  of  1804.)  It  is  entirely  settled  that  when  property  is  pur- 
chased on  the  faith  of  the  fraudulent  misrepresentation  of  the 
vendor,  the  vendee  has  an  election  either  to  repudiate  the  con- 
tract, or  take  the  benefit  of  it,  and  when  sued  for  the  price 
agreed,  to  have  deducted  from  it  the  damages  which  he  has 
sustained  in  consequence  of  the  fraud.  {Beecker  v.  Vroomcai^ 
13  John.  R.  302.  Reab  v.  McAllister,  8  Wendell,  116.)  This 
lias  never  been  denied.  That  he  receives  a  delivery  or  takes 
possession  of  the  property  sold  after  discovering  the  fraud, 
makes  no  difference  in  principle.  The  present  case  is  entirely 
analogous.  The  damages  sustained  by  the  fraud  were  at  least 
the  amount  of  rent  which  Allaire  was,  in  good  faith,  obliged 
to  pay  ^  for  the  corporation  property;  and  the  jury  should 
have  been  instructed  to  deduct  so  much  on  the  hypothesis  put 
to  them. 

It  is  not  necessary  to  deny,  that  where  a  vendee  or  a  lesser 
takes  or  holds  possession  after  he  has  discovered  the  fraud  of 
his  vendor  or  lessor,  he  shall  not  be  allowed  to  rescind  the  con- 
tract ;  in  other  words,  to  say,  as  he  always  may  do  in  the  first 
instance,  that  the  whole  is  void.  Certainly  the  jury  might  well 
have  been  instructed  in  the  present  case,  that  Allaire  had  made 
the  lease  good  by  election ;  that  he  had  waived  the  right  to 
consider  it  a  nullity.  That,  however,  is  a  very  different  matter 
from  a  waiver  of  the  cause  of  action  or  recoupment.  When  a 
man  is  drawn  into  a  contract  of  sale  or  demise  by  fraud,  a  right 
of  action  attaches  immediately,  as  much  so  as  if  trespass  had 
been  committed  against  him ;  and  though  he  may  afiirm  the 
transfer  of  interest  and  take  the  property,  yet  waiver  is  no 
more  prcdicable  of  the  cause  of  action,  than  where  a  man  re- 
ceives a  delivery  of  goods  which  have  been  tortiously  taken 
from  him.  The  vendor  or  lessor  was  a  wrongdoer  when  he 
eommitted  the  fraud ;  and  no  act  of  the  injured  party  shore 
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9f  a  release  or  satisfaction  will  bar  the  remedy,  though  it  may 
mitigate  ttie  amount  of  damage. 

The  court  below  seemed  to  treat  the  contract  in  question 
OS  executory :  whereas,  it  raised  a  clear  interesse  termini^  as 
may  be  seen  by  the  authorities  already  cited.     Shep,  Touch. 
241,  says,  a  lease  for  years  to  begin  infuturo  is  grantable  over. 
This  shows  that  it  is  not  a  mere  chose  in  action.    But  take  it 
that  a  man  fraudulently  draws  another  into  a  contract  to  ac- 
cept and  pay  for  a  chattel  a  month  after :  the  vendee  discov- 
ering the  fraud  on  the  next  day,  is  it  to  be  tolerated  that  he 
Khali  not  have  an  action  immediately  1    If  he  pay  any  thing, 
even  no  more  than  a  cent,  as  earnest,  there  would  be  no  doubt 
But  actual  damage  is  not  necessary  to  an  action.    A  violation 
of  right  with  a  possibility  of  damage,  forms  the  ground  of 
an  action.    This  was  admitted  by  Powell,  J.   in  Ashby  v. 
White^    (2  Ld.   Raym.  948,)    though  he  was  against  the 
action  by  an  elector  for  refusing  his  vote.    He  puts  the  case 
of  an  action  by  the  owner  of  an  ancient  market  for  erecting 
another  market  near  his,  which  he  concedes  would  form  a 
ground  of  action  without  showing  a  diversion  of  toll.     It 
goes,  he  admits,  on  the  possibility  that  toll  may  be  thus  diverted. 
So,  an  action  lies  for  diverting  part  of  a  stream  to  which  a  man 
is  entitled,  though  it  do  him  no  injury,  on  the  possibility  that 
a  continuance  of  the  diversion  for  twenty  years  might  bar  his 
right.     (Nelson,  J.  in  Croaker  v.  Bragg^   10    WendeUj  260, 
264,  265.)    In  the  case  at  bar,  Allaire  might  have  been  delayed 
and  deprived  of  the  chance  of  obtaining  another  convenient 
water  lot  for  his  business,  perhaps  any  lot  at  all.     Once  estab- 
lish, therefore,  that  in  all  matters  of  pecuniary  dealings,  in  all 
matters  of  contract,  a  man  has  a  legal  right  to  demand  that  hia 
neighbor  shall  be  honest ;  and  the  consequence  follows :  viz. 
if  he  be  drawn  into  a  contract  by  fraud,  this  is  an  injury  action- 
able per  se.    Indeed,  it  would  not  be  difficult,  in  all  such 
cases,  to  show  the  degree  of  actual   damage.     The  time  of 
th<i  injured  party  has  been  consumed  in  doing  a  vain  thinff, 
or  one  comparatively  vain ;  and  time   is  money.    It  would 
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not  be  difficult,  therefore,  to  satisfy  the  more  ancient  and  rtricf 
nile  of  the  Year  Book,  (19  H.  6,  44,  pi  92,)  viz.  "  That  there 
must  not  only  be  a  thin^  done  amiss,  but  also  a  damage  either 
already  fallen  upon  the  party  or  else  inevitable."  (  Walei^er  <$• 
Freematif  Hob  267.)  Fraud  is  a  thing  grievously  amiss,  and 
above  all,  odious  to  the  law;  and  fraud  in  a  contract  can 
hardly  be  conceived  without  being  attended  with  damage  m 
fact. 

A  right  of  action  thus  being  complete  on  the  day  of  the 
contract  in  question,  whetlier  it  be  considered  as  creating 
an  interesse  termini,  or  an  executory  contract,  there  could  be 
no  waiver  of  it  eo  nomine.  In  Baylis  v.  Usher,  (4  Moore  ^ 
Payne,  790,  7  Bing.  153,  S.  C  nom.  Baylis  v.  Fisher,)  the 
landlord  made  a  formal  distress,  but  never  removed  the  property, 
leaving  it  in  the  tenant's  uncontrolled  use.  In  an  action  on  the 
case  for  an  excessive  distress,  the  defence  was  that  no  damage 
had  accrued.  Bosanquet,  J.  referred  to  and  recognized  the  rule 
as  laid  down  in  Willoughby  v.  Backhouse,  (4  DowU  ^  BpL 
639 ;  2  Barn.  ^  Cress.  821,  &  C.,)  viz.  "  a  right  of  action 
once  vested  can  only  be  destroyed  by  a  release  under  seal,  or 
by  the  receipt  of  something  in  satisfaction  of  the  wrong 
dotie.(a)  Therefore  the  tenant  does  not  waive  his  right  of 
action  for  an  excessive  distress,  though  he  afterwards  enter  into 
a  written  agreement  with  bis  landlord  respecting  a  sale  of  the 
effects  seized." 

On  any  view  I  have  been  able  to  take  of  this  case,  I  am  of 
opinion  that  the  judgment  of  the  superior  coiut  must  ba 
reversed. 

Judgment  revficsed. 

(a)  See  Bnoman  ▼.  TemU,  523  WeiuUU,  301. 
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IluTLER  VS.  The  Mayor,  6cc.  of  New- York. 

\  bunding  contract  provided,  that  in  case  of  disagreement  between  the  parties  in 
respect  to  certain  extra  work,  it  should  be  appraised  by  two  persons  to  be  select- 
ed by  the  parties,  and,  in  ease  of  disagreement  between  the  appraisers,  tlicn  the 
appraisal  to  be  made  by  an  umpire :  Held,  that  an  award  of  the  umpire  pursuant 
to  this  arrangement  was  conclusive,  and  precluded  a  recovery  for  any  thiiig  be* 
yond  the  amount  fixed  by  it 

Dae  notice  to  the  parties  of  the  tiroes  and  places  appointed  for  the  meeting  of  arbi* 
trators,  is  to  be  presumed  ;  and  the  party  seeking  to  impeach  the  award  f^r  the 
want  of  such  notice,  roust  prove  that  it  was  not  given. 

Though  one  of  the  arbitrators  appointed  by  the  parties  signed  and  sealed  the 
award  with  the  umpire ;  yet  heid,  that  it  was  to  be  regarded  as  the  sole  award 
of  the  latter,  and  the  addition  of  the  other  signature  might  be  treated  as  sur- 
plusage. 

Irbitraton  authorised  to  choose  an  umpire,  are  not  bound  to  defer  the  choice  until 
a  disagreement  between  them  ;  but  may  roake  it  before  proceeding  to  aci  upon 
the  matters  submitted. 

rbe  award  in  this  case  referring  to  the  original  contract ;  heldf  that  both  might  bo 
read  as  one  paper,  fiir  the  purpose  of  identifying  the  subjeet  matter  of  the  umpire*^ 
decision. 

iVhere  an  award  is  ambiguous,  the  subject  matter  to  which  it  relates  may  be  idea* 
tified  by  parol  evidence. 

Technical  precision  and  certainty  are  never  necessary  in  an  award.  If  it  be  ex- 
pressed so  that  plain  men,  acquainted  with  the  subject,  can  understand  it,  that  is 
sufficient,  however  short  and  elipticaT  the  phraseology. 

Where  arbitrators  were  authorized  to  determine  the  increase  or  diminution  in  the 
cost  of  buildings  by  reason  of  extra  work,  which  the  contractor  was  bound  to 
complete ;  held,  that  an  award  finding  the  contractor  entitled  to  "  receive 
112385429  for  the  increased  cost  of  said  buildings,  after  he  thall  have  filled  up** 
4bc.  (specifying  a  part  of  the  extra  work  not  then  completed,)  was  not  rendered 
totally  invalid  by  reason  of  the  latter  clause. 

If,  in  respect  to  that  clause,  the  umpire  exceeded  his  jurisdiction,  the  party  by  whom 
the  money  was  to  be  paid  had  a  right  to  insist  that  it  should  be  regarded  as  nmo 
surplusage,  leaving  the  award  to  stand  for  the  sum  named  as  due  immedialely. 

Sembie,  that  for  the  purpose  of  sustaining  the  award,  the  court  would  intend  that 
the  filling  up,  Slc.  was  part  of  the  extra  work  provided  for  by  the  contract ;  in 
which  case,  the  finishing  of  it  might  properly  be  directed,  or  made  a  condition. 

tin  award  importing  on  its  face  a  regular  adjudication  pursuant  to  the  8ubmi««*oi«^ 
cannot  be  impeached,  when  used  collaterally,  by  oral  evidence  that  the  arbitra- 
tor either  exceeded  his  jurisdiction,  or  omitted  to  decide  on  all  the  matters  sub- 
nitted.  % 

Semble,  that  in  a  court  of  law,  an  award  good  hy  intendment  is  not  opea  to 
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collateral  impeachment,  on  the  ground  tliat  the  arbitrators  traoiccsnded  or 
■hort  of  tlic  limits  of  the  submission ;  for  tlic  intendment  being  prttumptw  juru 
ei  dejure,  can  no  more  be  contradicted  than  the  legal  effect  of  any  other  written 
instrument 

Otherwise,  since  tlie  case  of  Elmendorf  v.  Harritf  (23  Wend.  628,)  in  respect  to 
want  of  notice  of  hearing  to  the  (>arty. 

If  an  excess  of  jurisdiction  appear  on  the  face  of  an  award,  it  is  then  void  pro  taniOf 
or  in  toto,  according  as  the  bad  matter  is,  or  is  not  separable  from  the  good ;  and 
a  separation  should  always  be  made,  if  possible. 

On  a  motion  to  set  aside  an  award,  it  is  examinable  more  freely  than  when  used  as 
the  foundation  of  an  action  or  defence. 

Qtiere,  whether  the  judgment  of  a  domestic  court  of  general  jurif  diction  can  be  im- 
peached collaterally,  by  shewing  want  of  notice  to  tl)e  defendant ;  (he  record  im- 
porting full  jurisdiction  7 

Error  from  the  superior  couit  of  the  city  of  New-York. 
The  action  in  tlie  court  below  was  debt,  brought  by  Butler  tc 
recover  a  balance  due  on  a  building  contract.  The  contract 
was  dated  May  11th,  1835,  and  was  under  seal ;  Butler  thereby 
covenanting  to  build  "  The  Halls  of  Justice"  for  the  defendants, 
according  to  a  specified  plan — the  defendants  to  pay  by  instal- 
n^ents.  It  provided  for  a  superintendent  or  architect  to  direct 
the  work,  and  contained  this  clause  :  "In  case  any  alteration  in 
the  form,  proportions  or  construction  of  the  said  building  or 
work,  as  described  in  the  said  specifications  and  drawings, 
should,  in  the  progress  of  the  said  building  or  work,  be  deter- 
mined on  by  the  said  superintendent  or  architect,  by  which  the 
cost  of  the  said  building  may  be  diminished  or  increased,  the 
amount  of  such  diminution  or  increase  sliall,  in  case  the  said 
party  of  the  first  part  and  the  superintendent  or  architect  do  not 
mutually  agree  upon  the  same,  be  determined  by  impaitial  ap- 
praisers to  be  chosen,  one  by  the  said  party  of  the  fii-st  part,  and 
the  otlier  by  the  said  superintendent  or  architect,  or  by  aji  um- 
pire to  be  appointed  by  such  appraisers  to  decide  between  tliem 
in  case  of  their  disagreement." 

The  specifications,  &.c.  having  been  departed  from,  it 
became  necessary  to  act  under  the  above  clause  of  the  con- 
tract. Butler  and  the  architect  not  being  able  to  agree, 
howf3ver,  an   instrument  was  made  and  signed  by  them,  r» 
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eiting  the  said  clause,  and  certifying  that  Butler  had  nominated 
T.  Thomas,  and  the  architect,  P.  J.  Bogert,  to  make  such  ap* 
praisa*,  or  appoint  an  umpire,  &c. 

The  appraisers,  before  ascertaining  whether  they  could 
agree  or  not,  and,  indeed,  before  acting  under  their  appoint- 
ment, selected  A.  Lawrence  as  an  umpire,  who,  together 
with  said  Bogert,  signed  the  following  award :  "  New- York, 
April  3d,  1838.  We  the  undersigned,  appraisers  chosen  to 
examine  and  value  the  extras  and  omissions  caused  by  reason 
of  alterations  in  the  form  and  construction  of  the  buildings 
called  the  Halls  of  Justice,  as  provided  for  in  the  contract  for 
said  buildings  between  Horace  Butler  and  the  mayor,  &c. 
dated  the  11th  May,  1835,  having  carefully  examined  the  said 
extras  and  omissions,  do  hereby  determine,  that  the  said 
Horace  Butler  is  entitled  to  receive  from  the  mayor,  &c.  the 
sum  of  $2385,29  for  the  increased  cost  of  said  buildings,  after 
he  shall  have  filled  up  the  outside  paved  ways.  Whereunto 
we  have  set  our  hands  and  seals  on  th'e  day  and  date  first 
above  written." 

Evidence  was  given  tending  to  show  that  the  filling  up  of 
the  "outside  paved  ways''  mentioned  in  the  award,  was  a 
part  of  the  extra  work  in  question ;  that  it  had  not  been 
completed  at  the  time  of  the  appraisal ;  and  that  the  labor 
and  materials  necessary  for  that  purpose  would  cost  -^^  out 
$100. 

On  the  defendants  ofToring  tlie  award  in  evidence,  the  plain- 
tiff raised  the  following  objections :  1.  That  the  award  was 
not  the  act  of  the  umpire,  but  of  the  umpire  and  another  joint- 
ly ;  it  being  signed  by  him  and  one  of  the  appraisers.  2.  That 
the  appraisers  had  no  power  to  appoint  an  umpire  until  after  a. 
disagreement  between  them.  3.  That  the  award  did  not  pur- 
port to  be  an  appraisement,  within  the  terms  of  the  contract  and 
submission,  viz.  an  appraisal  or  ascertainment  of  the  diminution 
or  increase  of  costs,  <fec.  during  the  progress  of  said  building  or 
work ;  but  purported  to  be  an  award  upon  a  general  submission 
of   differences    between    the  ptr-ti^s.    4.    That  whether  the 
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one  or  the  other,  it  ivas  irregiilar  and  Toid  by  reason  of  th« 
words — ''after  the  said  Butler  shall  have  filled  up  the  out* 
^ide  paved  ways" — as  that  clause  showed  the  award  was 
lot  final  in  respect  to  the  matters  submitted.  These  objections 
were  severally  overruled ;  and  the  award  was  read  in  evidence 
The  plaintiff  next  insisted  that  the  award  could  not  be  effectual 
lor  any  purpose,  unless  the  defendants  proved  that  he  had  no- 
tice of  the  meeting  of  the  appraisers,  &c.  The  court,  however, 
decided  otherwise ;  holding  that  such  proof  on  the  part  of  the 
defendants  was  unnecessary. 

The  plaintiff  then  offered  proof  of  the  actual  value  of  his 
extra  work,  &c. ;  but  the  court  rejected  the  evidence.  Offers 
were  also  made  by  him  to  show  that  the  umpire  had  made 
improper  allowances  to  the  defendants — ^that  he  had  gone 
bc/ond  the  cost  of  alterations,  and  had  credited  the  defen* 
dints  with  damages  for  defects  in  the  plaintiff's  work  on 
peLrtf^  of  the  building  other  and  distinct  from  the  alterations. 
The  court,  however,  ^eld  the  award  conclusive  that  no  mat- 
ters hod  been  submitted  and  passed  upon  beyond  the  um* 
pi  re's  jurisdiction.  In  short,  they  received  and  acted  upon 
the  award  as  a  complete  bar  to  any  recovery  on  the  origi- 
nal indebtedness,  and  allowed  the  plaintiff  to  recover  no  more 
than  the  am.^unt  of  the  award.  A  verdict  and  judgment 
was  rendered  iii  his  favor  accordingly ;  and  he  having  ex- 
cepted to  all  the  above  decisions,  brought  error  to  reverse  the 
judgment 

C.  O  Cannery  for  plcvintiff  in  error. 

G.  F.  TallmaHj  for  dsfendants  in  eiror. 

By  the  Court,  Cowen,  J.  Clearly,  it  was  not  necessary 
to  show  notice  to  Butler,  by  proof  aliunde^  of  tiie  times 
and  places  when  the  arbitrators  mot.  Due  notice  must  be 
presumed,  till  Butler  proved  th*.  contrary;  'vhich  I»e  did 
not  do. 

It  is  no  objection  to  the  awn  d.  t\:ar   Oof.ei     sifs^cc    and 
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sealed  it  with  the  umpire.  {CeUdw.  on  Arb.  42,  3.  SauU* 
by  V.  Hodgson^  3  J3»iT.  1474.  Beck  v.  Sargentj  4  TaufU. 
2SI5L  That  does  not  negative  its  being  the  sole  award  of 
the  umpire.  The  signature  and  seal  of  Bogert  indicates 
hi«  assent,  but  that  is  mere  surplusage,  and  may  be  rejected 
as  such. 

The  choice  of  Lawrence  as  umpire  was  just  as  well  before 
disagreement  as  after.  Indeed,  this  is  said  to  be  the  better  time 
for  appointing  an  umpire.    {Kyd  on  Awards,  87.) 

No  one  can  read  the  award,  in  connection  with  the  arti- 
cles to  which  it  refers,  withoiit  understanding  that  the  sub- 
ject matter  was  the  alterations,  &c.  mentioned  as  matter 
of  arbitration  by  the  articles.  These  being  expressly  referred 
to,  mtist  be  read  as  if  recited  at  length  in  the  award;  and 
nothing  can  be  found  there  beside  those  alterations  to  which  it 
could,  with  any  propriety,  be  applied.  The  umpire,  in  eflfect, 
declared  accordingly  that  he  had  examined  the  alterations,  and 
fixed  the  increased  cost  The  meaning  and  application  of  the 
lidded  words  as  to  the  paved  ways,  were  shown  by  parol, 
18  they  might  be.  Indeed,  Butler  did  not  pretend  there  was 
tny  difficulty  in  understanding  and  fulfilling  the  terms  on 
which  the  sum  awarded  was  declared  to  be  absolutely  due. 
Technical  precision  and  certainty  are  never  necessary  in  an 
A/rard.  If  it  be  expressed  in  such  language  that  plain  men 
acquainted  with  the  subject  matter  can  understand  it,  that  is 
enough,  no  matter  how  short  and  eliptical.  {Matson  v.  TVot/v 
er,  jRy.  ^  Mood.  N,  P.  Cos.  17.  Hays  v.  Hays,  23  Wzadell, 
363,  36b,  r) 

The  awKid  was  in  substancs  that  the  cost  of  the  alterations, 
&c.  were  Si^  2385,29,  less  the  expense  of  Butler's  filling 
up  the  outsi'je  paved  ways.  Here  was  a  step  to  be  taken 
by  Butler  in  (.rder  to  make  the  sum  payable ,  and,  if  you 
please,  in  order  I0  liquidate  the  amount.  Yet  it  is  an  a»- 
tessment  and  dsclaration  of  the  cost  of  altenUion,  certain 
within  the  meaning  of  the  law  both  as  to  antount  and  terms 
o(  payment,  because   both  could  be  made  cert  in.    S.verai 
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cases  are  cited  in  Watson  on  Arb.  and  Awards  122,  3,  4|  irf 

much  greater  apparent  uncertainty  so  long  as  the  courts  stopped 
at  the  face  of  the  award.  But,  on  looking  beyond  it,  and  find- 
ing the  amount  ascertainable  by  matter  aliundej  it  was  agreed 
that  the  awards  could  be  sustained  qs  sufiBciently  final  and 
certain.  A  question  of  certainty  on  a.i  award  quite  as  vague 
as  the  present,  if  not  more  so,  has  been  of  iate  very  fully  con- 
sidered by  the  K.  B.  and  on  error  to  the  excliequer  chamber,  in 
Cargey  v.  Aitcheson,  (3  Dowl,  <J*  RpL  433,  2  Barn,  (f  Cress. 
170,  S.  a  ;  2  Bing.  199,  and  M'Lel.  R.  367,  S.  C.  on  error ;) 
and  the  award  sustained.  At  any  rate,  if  the  condition  of  filling 
up  the  ways  was  a  nullity  on  account  of  the  umpire  having 
exceeded  his  authority,  or  for  uncertainty,  or  any  other  reason, 
it  may,  according  to  the  case  last  cited,  be  rejected  as  mere  siu** 
plusage,  and  then  the  award  will  stand  absolutely  for  the  sum 
declaied  to  be  due  in  money,  and  be  payable  presently. 

So  far,  I  think,  the  award  may,  without  difficulty,  be  sup- 
ported ;  and  if  there  be  nothing  more  in  the  defence,  it  was  a 
bar  to  any  claim  for  alterations  exceeding  in  amount  the  sum 
awarded.  If  it  were  necessary,  we  must  intend  that  the  filling 
up  of  the  paved  way  was  a  duty  which  some  how  related  to 
the  alterations  mentioned  in  the  original  contract 

The  only  remaining  question  arises  on  the  olSTer  to  show 
an  excess  of  jurisdiction  in  subject  matter ;  viz.  that  the  um- 
pire, though  tied  up  by  a  special  submission  to  assessing 
the  value  of  the  alterations,  went  beyond  that  and  assessed 
damages  in  favor  of  the  defendants  for  defects  in  the  body 
of  the  work  and  struck  a  balance.  This,  I  admit,  was  be- 
yond his  vocation ;  but  I  have  not  been  able  to  see  that  he 
did  so,  by  any  thing  in  his  award.  I  have  mentioned  our 
duty  of  intendment  as  to  the  paved  ways.  If  they  related 
to  the  alteration,  the  finishing  might  properly  be  directed, 
or  made  a  condition.  Such  intendment  is  here  more  than 
a  common  presumption.  When  in  a  court  of  law  it  is  said, 
an  award  is  good  by  intendment,  it  means  that  such  is  the 
lef(al  effect  of  the  instrunent.     The  intendment    is    Ihrf^ 
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fore  presumptio  juris  et  de  jure,  and  can  i  o  more  be  con« 
tradicted  than  the  legal  effect  of  any  other  written  instru- 
ment. If  there  appear  to  be  an  excess  of  power  on  the 
iBice  of  the  award,  that  is  one  thing.  The  award  is  then 
either  void  pro  tanto,  or  in  toto,  accordingly  as  the  bad  mat- 
ter may  be  separable  from  the  good  or  not.  If  it  be  insepa 
rable,  the  whole  must  fall  together,  though  you  always  make  u 
reparation  if  possible.  {Nichols  v.  The  Rensselaer  Co,  MtUital 
Ins.  Co.,  22  Wend.  125,  129.)  The  award  is  in  terms  or  in 
effect  a  declaration  by  the  parties  then.selves  through  their 
agents,  that  the  proper  matters  have  been  considered  and  ex- 
amined ;  and,  as  a  general  rule,  nothing  thus  declared  can 
be  contradicted  on  trial  in  a  court  of  law.  I  say  as  a  gene- 
ral rule ;  and  I  can  hardly  feel  a  doubt  on  the  decisions  in 
this  state,  that  whether  the  submission  be  general  or  special, 
you  cannot  by  extrinsic  evidence  show  either  an  omission  to 
award  on  every  branch  of  the  subject,  an  award  on  a  mat- 
ter not  submitted,  or,  till  tlie  late  decision  by  the  court  for 
the  correction  of  errors  in  Elmendorf  v.  Harris,  (23  Wend. 
628,)  prove  the  want  of  notice  of  hearing  to  the  party  sought 
to  be  charged.  This  is,  1  apprehend,  even  now  the  common 
law  of  England,  {Braddick  v.  Thompson,  8  East,  344;)  for 
in  Elmendorf  v.  Harris,  no  British  case  was  found  to  the 
contrary  which  proceeded  on  the  common  law.  A  case  on 
the  Scotch  law,  decided  by  the  house  of  lords  in  England,  was 
mdeed  cited  to  the  contrary ;  but  the  law  of  Scotland  is  based 
on  the  civil  law.  No  cases  were  cited,  on  the  argument  of  this 
cause,  wherein  it  was  ever  holden  that  in  a  suit  at  law  you  may 
show  by  parol  an  excess  of  jurisdiction  in  the  subject  matter. 
I  confine  the  rule  to  a  regular  suit,  because  on  motions  to  set 
aside  awards,  intended  for  enforcement  by  a  rule  of  court,  or 
to  pass  summarily  into  a  judgment  under  the  revised  stnt* 
utes,  they  are  examinable  more  freely  and  to  a  certain  ex- 
tent on  the  rules  which  prevail  in  chancery — where  alone, 
i  apprehend,  could  Butler  have  the  present  award  corrected 
<n  respe<:t  to  the  admission  or  exclusion  of  improper  items, 
whether  within  or  without  the  power  of  the  umpire.    Such 
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was  admitted  to  be  the  rule,  both  of  England  and  this  state,  b| 
Wilde,  J.  in  Bean  v.  Famam,  (6  Pick.  269, 273, 4,)  and  it  wtr 
departed  from  in  that  case  only  because  in  Massachusetts  the 
subject  could  not  be  reached  by  the  chancery  power.  You  may 
also,  perhaps,  impeach  an  award  by  averring  or  proving  matter 
aliunde  which  shews  it  utterly  indefinite  or  uncertain  in  any 
respect  whereof  non-performance  is  predicated.  {Cargey  v. 
Aitcheson,  before  cited,)  But  that  goes  on  the  doctrine  of  oral 
evidence  touching  ambiguity.  I  know,  that  when  Cargey  v. 
AUcheson  came  to  be  considered  on  error,  it  was  surmised  bv 
Best,  C.  J.  who  delivered  the  opinion,  that  you  may  also  aver 
the  arbitrators  did  not  act  upon  every  thing  contained  in  a  spe- 
cial submission.  But  this  was  mere  surmise ;  and  he  admits 
that  a  contrary  rule  was  laid  down  by  Lord  Ellenborough  in 
Randall  v.  Randall^  (7  East^  81,  3,)  even  on  a  motion  for  at- 
tachment.   (1  MTLel  372.    2  Bing.  199.) 

Jurisdictional  intendments  in  support  of  an  award,  ore  at  least 
as  strong  as  they  are  in  favor  of  a  judgment  rendered  by  a  do- 
mestic court  of  general  jurisdiction.  It  is  often  said,  that  every 
intendment  shall  be  made  to  support  the  decision  of  arbitrators, 
it  being  made  by  judges  of  the  parties'  own  choosing.  And  it 
would  certainly  be  a  singular  objection  against  a  record,  in  an 
action  on  a  judgment,  or  in  answer  to  it  when  pleaded  in  bar, 
that  the  judge  at  nisi  prius  received  in  evidence,  and  allowed 
the  jury  to  assess  damages  upon,  some  matter  without  the  juris- 
diction of  the  court — some  matter  of  trespass,  for  instance,  in 
an  action  of  assumpsit,  or  some  matter  of  impeifect  obligation, 
over  which  he  had  no  jurisdiction  in  any  form  of  action — oi 
that  any  thing  belonging  to  the  case  was  improperly  excluded. 
Gven  that  the  party  has  had  no  notice,  would  be  an  objection, 
never  yet,  I  apprehend,  allowed  in  such  case,  against  the  infer- 
ence arising  on  the  record,  though  I  admit  there  are  dicla  whicJi 
countenance  its  reception. 

On  the  whole  I  am  of  opinion  that  the  judgment  of  the  supe 
nor  court  should  be  affirmed. 

Judgment  affirmed. 
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ShfTTH  VS.  The  Saratoga  County  Muiual  Fire  Insur- 

ASCE  Company. 

Where  a  policy  issued  by  a  mutaal  fire  insurance  company  contained  this  claase— 
'*  The  interest  of  the  assured  in  this  policy  is  not  assi^able  without  the  consent 
of  said  company  in  writing ;  and  in  case  of  any  transfer  or  termination  of  the 
intensi  of  the  assured,  either  by  sale  or  otherwise,  without  suoh  consent,  this 
policy  phall  thenceforth  be  void,  and  of  no  cfTcct  :'*  Held^  that  an  assignment  of 
the  policy  without  the  consent  provided  for,  was  equally  fatal  to  the  claims  of 
the  assured  as  an  assignment  or  sale  of  tlic  mthject  of  insurance. 

A  clause  of  this  nature  does  not  nullify  the  astigamettt^  merely,  but  operates  upon 
the  policy. 

A  policy  of  insurance  against  fire  is,  in  its  nature,  assignable,  so  as  to  pass  an  equi- 
table interest  to  the  ast^ignee. 

• 

Assumpsit,  on  a  policy  of  insurance  against  fire,  tried  at 
the  Oswego  circuit,  before  Gridley,  C.  Judge,  June  26th, 
1840.  The  insumnce  was  for  $2400  on  the  plaihtifT's  tannery 
&.C.  for  the  term  of  five  yeai-s,  commencing  in  February,  1836, 
when  the  policy  was  issued.  It  recited  that  the  plaintiff  "  had 
become  a  member  of  the  Saratoga  County  Mutual  Fire  Insur- 
ance Company,"  &c. ;  and  contained  this  clause :  *•  The  inter- 
est of  the  assured  in  this  policy  is  not  assignable  without  the  con- 
sent of  the  said  company  in  writing ;  and  in  case  of  any  trans- 
fer or  termination  of  the  interest  of  the  assured,  either  by  sale 
or  otherwise,  without  such  consent,  this  policy  shall  thenceforth 
be  void,  and  of  no  effect."  The  property  insured  was  mostly 
destroyed  by  fire  on  the  7th  of  March,  1839.  The  written  ap- 
plication for  insurance  contained  the  following  statement: 
«  The  property  is  mortgaged  to  E.  M.  Gilbert  <fc  Co.  for  $3000, 
to  be  paid  in  tanning,  together  with  the  dwelling  house.  The 
applicant  wishes  an  assignment  to  E.  M.  Gilbert  &  Co.  for  the 
amount  of  $2000,"  &c. 

The  defendants  proved  that  by  a  written  assignment  un- 
der seal,  duly  executed  by  said  plaintiff  on  the  17th  of 
September,  1836,  he  had  assigned  and  transferred  the  policy^ 
tnd  all  rights  and  claims  whic\  might  arise  thereatif  to 
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John  Williams.    The  consideration  expressed  in  the  assigncMOt 
was  one  dollar. 

The  plaintiff  then  gave  in  evidence  a  mortgage  dated  Oct 
24th,  1835,  executed  by  the  plaintiff  to  Elisha  M.  Gilbert  and 
said  John  Williams,  to  secure  the  payment  of  $3000 ;  and  it 
was  admitted  by  the  defendants  that  said  Gilbert  and  Williams 
composed  the  firm  of  E.  M.  Gilbert  &  Co.,  referred  to  in  the 
application  for  insurance :  and  ftirther,  that  the  said  firm  had 
been  dissolved,  and  the  whole  interest  in  the  mortgage  tran» 
ferred  to  the  said  Williams,  previous  to  September  17th,  1836 
the  date  of  the  above  mentioned  assignment 

The  defendants' counsel  objected  at  the  trial  that  the  plain 
tiff  could  not  recover  unless  he  proved  the  assignment  to  have 
been  made  with  the  defendants'  written  consent ;  or  that  they 
had  in  some  way  waived  their  rights  in  this  particiilar.  The 
circuit  judge  overruled  the  objection ;  holding,  and  so  directing 
the  jury,  that  the  assignment  in  question,  even  without  an; 
consent  of  the  defendants,  constituted  no  defence.  Verdict  fo* 
the  plaintiff  of  $2087,11.  The  defendants'  counsel  having  ex- 
cepted, now  moved  for  a  new  trial  on  a  bill  of  exceptions 

M.  7!  Reynolds,  for  the  defendants. 

J.  A,  Spencer,  for  the  plaintiff. 

By  the  Cofirt,  Bronson,  J.  The  point  was  specially  taken^ 
that  the  plaintiff  could  not  recover  without  showing  that  tht 
defendants  had  consented  to  the  assignment  of  the  policy,  or 
had  in  some  way  waived  their  right  to  make  the  objection. 
The  judge  decided  the  point  against  the  defendants,  and  they 
excepted  to  his  opinion.  This  presents  the  broad  questioni 
whether  an  assignment  of  the  policy  without  the  consent  of  tJie 
company  renders  the  contract  void. 

The  clause  of  the  policy  touching  this  question  is  as  fol- 
lows :  "  The  interest  of  tl  e  sissured  in  this  policy  is  not  as- 
signable without  the  consent  of  the  said  company  in  writing; 
and  in  case  of  any  transfer  or  termination  of  the  inteibSt  of 
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the  assured,  either  by  sale  or  otherwise,  without  such  consent, 
this  policy  shall  thenceforth  be  void  and  of  no  effect."  I  have 
felt  some  difficulty  in  the  construction  of  this  clause  and  have 
tried  to  read  it,  as  the  plaintiff's  counsel  reads  it,  so  that  it  will 
apply  to  the  plaintiff's  interest  in  the  subject  insured,  and  not  tq^ 
the  contract.  But  the'  language  is,  that  the  ^^  policy  is  not 
assignable ;"  and  as  the  condition  is  a  sensible  one  as  it  stands, 
I  do  not  see  how  we  can  substitute  another  word  without  ma- 
king a  new  agreement  for  the  parties.  And  besides,  there  was 
no  occasion  for  a  condition  rendering  the  contract  void  on  an 
assignment  of  the  subject  insured,  for  it  had  been  so  expressly 
provided  by  the  charter  of  the  company.  {Stat.  1834,  p.  632, 
}  10.)  The  insured  is  a  member  of  the  company,  not  only  by 
the  charter,  (§  2,)  but  by  the  express  terms  of  the  policy. 

If  we  could  separate  the  clause  into  two  parts,  and  make  the 
last  branch  apply  to  the  subject,  while  the  first  applies  to  the 
policy^  the  plaintiff  might,  perhaps,  succeed.  We  should  then 
have  a  declaration,  that  the  "  policy  is  not  assignable  without 
the  consent  of  the  company ;"  but  not  followed  by  nullifying 
words — those  words,  as  they  stand  in  the  clause,  applying  in 
the  supposed  case,  to  the  subject  only.  But  I  do  not  see  how 
we  can  separate  the  clause  into  parts  in  this  way.  The  parties 
seem  to  have  been  speaking  of  the  same  thing  throughout,  to 
wit,  the  policy.  The  form  of  expression  is  the  same  in  the  last, 
as  it  is  in  the  first  branch  of  the  sentence,  and  they  are  tied 
together  by  a  copulative  conjunction.  "  The  interest  of  the 
assured  in  this  policy  is  not  assignable  without  the  consent 
of  the  said  company  in  writing  ;  and  in  case  of  any  transfer  or 
termination  of  the  interest  of  the  assured^^  [the  l^f^re&t  already 
mentioned,  to  wit,  in  the  policy^  "  without  ^wd^conseuij"  [con- 
sent tothe  iissignment  of  the  policy']  the  contr&  shatl  be  void. 
Tliere  is  a  further  reason  for  supposing  that  the  parties' were  all 
along  speaking  of  the  policy,  and  not  the  subject,  because,  as 
we  have  already  seen,  the  charter  of  the  company  renders  the 
policy  void  when  the  subject  is  assigned,  and  there  was  no  oe- 
ea.<non  for  saying  any  thing  on  that  point  in  the  contract 
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The  case  then  comes  to  this :  The  parties  have  agreed  that 
the  contract  is  not  assignable  without  the  consent  of  the  com- 
pany, and  that  in  case  of  a  transfer  without  such  consent,  the 
policy  "  shall  thenceforth  be  void  and  of  no  eflfect"  The 
^assured  has  assigned  without  such  consent,  and  it  seems  to 
follow  as  a  consequence  that  the  policy  is  '^  void  and  of  no 
effect'*  However  strongly  we  may  desire  to  get  rid  of  this 
conclusion,  I  do  not  see  how  it  can  be  done.  The  parties  must 
abide  by  the  contract  they  have  made. 

It  has  been  ingeniomly  ai^ed,  that  as  the  policy  is  declared 
^  not  assignable,"  it  is  the  assignmentj  and  not  the  policy^  which 
is  void.  But,  in  its  own  nature,  the  policy  is  assignable,  so  a^ 
to  pass  an  equitable  interest  to  the  assignee ;  and  by  express 
stipulation,  also,  the  policy  may  be  assigned,  provided  the 
written  consent  of  the  company  is  obtained.  It  is  not  assigning 
merely,  but  assigning  unthout  consent,  which  is  forbidden. 
And  besides,  the  plaintiff's  argument  is  all  built  on  the  first  part 
of  the  clause,  while,  as  has  already  been  seen,  we  must  look  at 
the  whole  of  it :  and  doing  so,  it  then  appears  that  the  parties 
not  only  contemplated  a  ^<  transfer"  of  the  policy,  but  a  transfer 
without  consent :  and  they  provided  for  that  particular  case, 
by  declaring  that  the  policy — not  the  assignmeni — should 
"  thenceforth  be  void."(a) 

Nelson,  Ch.  J.  and  Cowen,  J.,  being  members  of  the  cmn 
{4iny,  gave  no  opinion. 

New  trial  granted. 

(^  Set  1  PkH  m  /n&  35, 6,  7 
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impleaded,  &c. 

k  copy  of  a  note  or  bill  of  ezehatige  subjoined  to  a  declaration,  pumoant  to  the  act 
of  April  25,  1832,  e.  276,  makes  no  part  of  the  dcclafation  with  a  view  to  ques- 
tions of  variance  between  the  pleadings  and  proofs. 

Where  H.  testified  that  he  was  the  general  agent  of  a  firm,  entrusted  with  the  sole 
charge  of  their  business,  and  that  as  such  he  had  been  in  the  habit  of  drawing  drafts 
and  making  notes  and  endorsements  for  them ;  heldt  sufficient  to  go  to  the  jury  as 
a  ground  for  inferring  that  he  had  authority  to  bind  his  principals  by  an  accommo- 
dation occcptonce,  though  the  power  conferred  on  him  by  the  articles  of  copartnership 
did  not  extend  so  far,  and  he  had  never  before  attempted  to  bind  the  firm  in  that  way. 

It  is  not  necessary,  in  order  to  authorize  the  inference  of  general  agency,  that  the 
person  should  have  done  an  act  the  same  in  Mpecie  with  that  in  question  :  If  he 
have  usually  done  things  of  the  same  general  character  and  effect,  with  the  assent 
of  his  principal,  that  is  enough. 

An  agent  cannot  delegate  any  portion  of  his  power  requiring  the  exercise  of  digart" 
tion  or  judgment :  otherwise,  however,  as  to  powers  or  duties  merely  mechanical 
in  their  nature. 

Ifenoe,  if  empowered  to  bind  his  principal  by  an  accommodation  acceptance,  he  may 
direct  another  to  write  it,  having  first  determined  the  propriety  of  the  act  himself; 
and  it  will  bind  the  principal,  though  naming  the  delegate,  and  not  the  agent,  as 
the  one  exercising  the  power. 

In  general,  the  acceptor  of  an  accommodation  bill  of  exchange,  must,  in  respect  to 
the  holder,  be  regarded  as  principal,  and  cannot  defend  on  the  ground  of  want  of 
consideration  between  him  and  the  drawer ;  and  this,  though  the  holder  took  the 
bill  from  the  person  to  whom  it  was  lent,  with  full  knowledge  of  its  character. 

Otherwise,  if  it  be  shown  that  the  plaintiff  is  not  a  bona  fide  holder ;  as  that  he  took 
the  bill  with  knowledge  of  its  having  been  accepted  for  some  purpose  difTerent 
from  that  to  which  it  was  applied. 

Where  plaintifTs  have  taken  and  discounted  a  bill  before  acceptance ;  semble,  that 
the  acceptors  are  not  estopped  from  disputing  their  liabiTity  on  the  grround  of  want 
of  consideration. 

But  a  consideration  of  some  kind,  (e.  g.  forbearance  toward  the  drawer,  &c.)  will 
be  presumed  till  the  contrary  be  shown ;  and  the  acceptor  must  negative  every 
possible  intendment 

A  naked  precedent  debt  of  another,  is  not  per  ae  a  sufficient  consideration  to  sustain 
a  promise  or  acceptance. 

The  legal  effect  of  a  note  can  no  more  be  contradicted  than  its  direct  expressions. 

Semble,  that  the  words, "  value  received,*'  in  a  special  guaranty  of  the  debt  of  a  third 
person,  or  in  a  note  made  and  delivered  for  the  like  purpose,  are  not  open  to  eon* 
tradiction  by  oral  evidence 
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Where  one  borrows  money  and  draws  oo  another  who  aflcrwarda  aeee|rta,  it  ^mnU 
be  intended  that  the  latter  had  originaJlj  anthorized  the  drawer  to  borrow  oo  tbcef 
tenna  ;  and  then  the  tranaaction  will  be  equivalent  to  a  loan  made  oo  the  tcipaX 
of  the  aceeptor.    Sembie. 

Assumpsit,  tried  at  the  Erie  circuit,  before  Gridley,  C. 
Judge,  August  29th,  1840.  The  plaiutifis  sought  to  recover  as 
endorsees  of  two  bills  of  exchange  drawn  by  Gillespie,  Joice  k 

Co.,  on  E.^'orton  &  Co.,  payable  to  Gillespie  &  Woodruff,  at 

• 

sixty  days  after  date.  The  firm  of  E.  Norton  &  Co.  was  com- 
posed of  said  Norton  and  Simeon  Fox,  two  of  the  defendants, 
who  alone  defended  the  suit 

The  acceptance  on  each  of  the  bills  was  in  his  form:  ''E 
Norton  &  Co. — Per  A.  G.  Cochrane  f  and  was  in  Cochrane's 
hand-writing. 

The  bills  were  discounted  on  the  day  of  the  date,  by  the  plaintiffs 
Cr>r  the  drawers,  and  were  afterwards  accepted  for  the  drawers' 
accommodation ;  the  defendants  Norton  and  Fox  having  no 
funds  of  the  drawers,  but  the  latter  being  then  largely  indebted 
to  them. 

Henry  Norton  testified  on  the  trial  that  he  directed  Cochrane 
to  accept  these  bills,  the  latter  being  the  book-keeper  of  E.  Nor- 
ton &  Co.  As  to  Henry's  own  authority,  he  testified  that  he 
was  the  general  agent  of  E.  Norton  &  Co.,  financial  and  other- 
wise, they  not  interfering  in  the  business  but  being  engaged 
mostly  elsewhere ;  that,  with  their  knowledge  and  assent,  he 
had  been  in  the  habit  of  drawing  drafts,  making  notes  and  en- 
dorsements for  them ;  though,  by  the  written  articles  of  co- 
partnership between  E.  Norton  and  Fox,  his  (the  witness') 
power  was  more  limited. 

The  defendants',  counsel  moved  for  a  nonsuit  upon  the 
ground,  that  the  acceptances  were  made  without  authority;  but 
the  circuit  judge  denied  the  motion,  and  the  defendants'  counsel 
excepted.  He  further  insisted  at  the  trial,  that  the  acceptances 
were  without  consideration,  and  therefore  void.  The  circnif 
judge  ruled  the  contrary ;  whereupon  the  said  counsel  again 
excepted.  Verdict  for  the  plaintiffs.  The  defendants  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 
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E.  Norton,  for  defendants,  insisted,  that  the  bills  having 
been  discounted  and  the  avails  paid  to  the  drawers  before 
any  pre^nce  of  acceptance,  and  having  been  accepted  for  the 
accommodation  of  the  drawers,  the  acceptances  were  without 
consideration  and  void.  {Chitty  on  Billsj  79.  Coddington  v. 
Bay,  20  John,  R,  637.  Rosa  v.  Brotherson,  10  Wend.  85. 
Ontario  Bank  v.  Worthington,  12  id.  593.  Darnell  v.  Wil- 
Hams,  2  Stark.  R.  166.)  Again,  the  acceptances  were  made 
by  Cochrane  without  authority  from  the  defendants,  and  are 
not  binding  on  thenu  {1  R.  S.  ioT,  §  6.  Stackpole  v.  Arnold, 
11  Mass.  R.  27.)  The  authority  of  Henry  Norton„if  he  had 
any,  could  not  be  delegated.  (2  Rentes  Com.  633.  Chitty  on 
Bills,  bb.  Emerson  and  others  v.  The  Providence  Hat 
Manuf.  Co.  12  Mass.  R.  237.)  If  the  acceptances  are  to  be 
sustained  at  all,  they  are  to  be  regarded  as  made  by  Henry 
Norton ;  and  then  there  is  a  material  variance  between  the  ac« 
eptauces  declared  on  and  those  proved.  (1  Mann.  ^  RyL 
66.)  But  Henry  Norton  was  not  authorized  to  make  these  ac- 
ceptances. Even  if  a  general  agent,  he  was  not  authorized  to 
make  accommodation  acceptances,  {Beats  v.  Allen,  18  John. 
R.  363.     Chitty  on  Bills,  35,  note.     Odiorne  v.  Maxcy,  13 

Mass.  R.  181.     Meech  v.  Smith,  7  Wend.  315.) 

* 

H.  K.  Smith,  for  the  plaintiffs.  An  agent  having  gf»ne- 
ml  power  to  conduct  the  financial  business  of  his  principal, 
to  draw  drafts,  make  endorsements,  ice.  may  bind  his  prin 
clpal  by  an  acceptance.  Where  one  holds  another  out  to 
the  world  as  his  general  agent,  he  will  be  bound  by  his 
acts,  as  such,  though  transcending  his  private  instructions. 
The  acceptances  in  this  case  were  made  at  the  request  and 
under  the  direction  of  Henry  Norton.  Cochrane  was  a 
mere  amanuensis  in  the  business.  A  general  agent  may 
delegate  his  authority  for  some  purposes.  He  is  not  bound 
personally  to  perform  all  duties  within  the  scope  of  hi« 
^[eiicy,  but  may  act,  mechanically  at  least,  through  clerks^ 
tec.  There  was  no  variance.  The  counts  were  general  \ 
lUid    the    acceptances  proved  were  made  by  the  defendants 
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acting  throu<^h  their  a^ent.  As  to  the  alleged  want  of  consid* 
eration,  the  counsel  cited  and  commented  upon  the  following 
cases :  Laxton  v.  Peat^  (2  Camp.  185 ;)  Kerrisati  v.  Cooke^ 
(3  id.  362 ;)  Fentum  v.  Pocockj  (5  Taitnt.  192 ;)  RaggeU  ▼. 
AxmorTj  (4  Taunt  730 ;)  Harrison  v.  Courtauld^  (3  Bam.  ^ 
AdoL  36 ;)  Murray  v.  Judah,  (6  Cowen^s  Rep.  492.) 

£y  /Ac  Courts  Cowen,  J.  The  question  of  variance  does 
not  arise  on  the  case,  though  it  was  taken  at  the  trial.  The 
counts  were  general,  with  a  literal  copy  of  the  bills  sub- 
joined. Though  the  action  be  upon  the  statute  of  1832, 
{Sess.  L.  of  1832,  p.  489,)  the  copy  served  makes  no  part 
of  the  declaration.  It  need  not,  therefore,  be  stated  accord- 
ing to  its  legal  effect.  An  exact  copy  is  clearly  enoiigh,  for 
the  reason  that  gives  due  notice.  The  defendants  are  not 
misled. 

But  Henry  Norton,  it  is  said,  did  not  appear  on  the  proof 
to  have  had  any  adequate  power  to  accept  There  was,  how* 
^ver,  at  least,  evidence  of  authority  sufficient  to  go  to  the  jury  ; 
and  all  the  judge  did,  on  this  point  being  started,  was  to  refuse 
a  nonsuit.  I  admit  that  the  powers  conferred  on  him  by  the 
defendants*  articles  of  copartnership  did  not  reach  accommoda- 
ti<m  acceptances ;  nor  did  it  appear  that  he  had  ever  made  such 
an  acceptance  before.  But  he  said  be  was  the  general  agent 
oi  the  defendants'  firm,  having  the  sole  management  of  the  bu- 
siness ;  and  had,  with  the  defendants'  knowledge,  drawn  draAs 
and  made  notes  and  endorsements  for  them.  True,  he  did 
not  mention  the  specific  act  of  acceptance ;  but  his  general 
powers  in  the  business,  and  the  usage  of  putting  their 
names  to  commercial  paper  in  all  other  shapes,  was  the 
same  thing,  and  calculated  to  raise  an  inference  in  the  public 
mind,  that  he  had  such  a  power  as  to  this.  It  is  not  necessa- 
ry, in  order  to  constitute  a  general  agent,  that  he  should  have 
before  done  an  act  the  same  in  specie  with  that  in  ques- 
tion. If  he  have  usually  done  things  of  the  same  general 
character  and  effect  with  the  assent  of  his  principals,  that  if 
en  u;;h,    A.      olds    himself  out  to    the  world  as  B.'s  pari 
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ner :  this  authorizes  B.  to  do  in  the  name  of  botli,  all  tilings 
which  one  partner  can  do  in  the  name  of  the  firm ;  and; 
among  others,  to  draw,  accept  and  endorse  bills  and  notes. 
This  is  on  the  principle  that  one  partner  is  the  general  agent 
of  the  concern.  Any  other  agent  recognized  as  holding  the 
like  p6wer,  may  do  the  same  thing.  The  agency  of  H.  Nor* 
ton  extended  to  the  whole  business  of  the  defendants.  Neith- 
er of  the  latter  pretended  to  interfere.  Whatever  transaction, 
therefore,  the  world  might  regard  as  pertaining  to  that  busi-i 
ness,  and  clearly  an  acceptance  is  one,  ought  to  bind  the 
firm.  It  is  like  the  case  stated  by  Malyne — a  known  ser« 
vant  taking  up  moneys  beyond  the  seas  upon  his  master's 
account,  and  drawing  a  bill  upon  him.  He  is  liable,  though 
he  refuse  to  accept ;  because,  adds  the  writer,  it  is  under- 
stood that  the  money  is  obtained  on  his  credit,  unless  he 
have  made  public  declaration  denouncing  his  servant  to  the 
brokers  of  exchanges  and  otherwise.  {MaL  Lex.  Merc* 
pt.  3,  ch.  6,  i  6,  p.  264,  ed.  of  1656.)  Chitty  says,  the  au« 
thority  to  draw,  endorse  or  accept,  by  procuration,  need  not 
be  special ;  ''  but  the  law  may  infer  an  authority  from  the 
general  nature  of  certain  acts  permitted  to  be  done,  and 
usual  employ  is  evidence  of  an  authority.''  {Chit,  on  BilUj 
35,  a,  Am.  ed.  of  1839.)  These  are  very  nearly  the  words 
of  Lord  Eldon,  Ch.  in  Davison  v.  Robertson^  (3  Dovfs  Pari. 
Rep.  218,  229,)  whom  Chitty  cites.  Henry  Norton  was  the 
factotum  of  the  firm.  A  more  comprehensive  general  agency 
can  hardly  be  conceived. 

But  it  is  said  he  could  not  delegate  the  power  to  accept 
This  is  not  denied,  nor  did  he  do  so.  The  bills  came  for 
acceptance;  and  having  as  agent  made  up  his  mind  that 
they  should  be  accepted,  he  directed  Cochrane,  the  book 
keeper,  to  do  the  mechanical  part — ^write  the  acceptance 
across  the  bills.  He  was  the  mere  amanuensis.  Had  any 
thing  like  the  trust  which  is  in  its  nature  personal  to  an 
agent,  a  discretion  for  instance  to  accept  what  bills  he 
pleased,  been  confided  to  Cochrane,  his  act  would  have 
be«i  void.    But  to  question  it  here  woull  be  to  deny  that 
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the  general  agent  of  a  mercantile  firm  could  retain  a  carpen* 
ter  to  make  a  box,  or  a  cooper  to  make  a  cask.    The  books 
go  on   the  question  whether  the  delegation  be  of  a  discre- 
tion.   Such  is  the   very  latest  case  cited  by  the  defendants' 
counsel ;  {Emerson  v.   The  Prav.  Hat  Manu/aciur.  Co.  12 
Mass.  Rep.  237,  241,  2;)  and   the  latest  book.     (2  Kent's 
Com.  633,  4th  ed,)     Blare  v.   Sutton^  (3  Meriv.  237,)  i$ 
among  the  strictest  cases  I  have  seen.    There  the  clerk  of 
the  agent  put  his  own  initials  to  the  memorandum,  by  diroc 
tion  of  the  agent;  and  held,  insufficient.     Henderson  v.  Barne- 
wall^  (1  Yoicng  ^*  Jerv.  387,)  followed  it.     Both  were  cases 
arising  under  the  statute  of  frauds,  which  requires  that  tbe 
memornndum  should  be  signed  by  the  principal  or  his  agent ; 
and  I  admit,   it  is  very  difficult  to  distinguish   the  manner 
of  the  signatures  there  from  that  now  in  question  by  Coch- 
rane.    Every  thing  there  seems  to  have  been   mechanical 
merely,  as  here ;  and  there  may  be  some  doubt,  I  should  think, 
whether  such  cases  can  be  sustained.     At  any  rate,  in  our 
attempt  to  apply  them,  we  are  met  with  a  case  as  widely  itio 
other  way.    {Ex  parte  Sutton^  2  Coar,  84.)    The  rule  as  there 
laid  down  is,  that  "an  authority  given  to  A.  to  draw  bills  in 
the  name  of  B.  may  be  exercised  by  the  clerks  of  A."    Such 
is  the  marginal  note,  and  it  is  entirely  borne  out  by  the  case 
itself.    Peter  Marshall  wrote  to  Lewis  &,  Potter  authorizing 
them  "  to  make  use  of  his  name  by  procuration  or  otherwise 
to  draw  bills  on  G.  &  J."    The  clerk  of  Lewis  &,  Potter  drew 
the  bill,  signing  thus :   "  By  procuration   of  Peter  Marshall, 
Robert  Edgecumbe."    The  lord  chancellor  put  it  on  the  groiuid 
that  the  signature  of  the  clerk  would  have  bound  Lewis  ft 
Potter,  had  he  signed  their  name  under  the  general  authority 
which  he  had.     We  thus  make  very  little  progress  one  way 
or  the  jther  on  direct  English  authority.    Ileft  to  go  on  the 
principle  of  any  other  English  case  I  have  seen,  and  there  are 
many,  all  we  have  to  say  is,  I  think,  that  the  agent  shall  not 
delegate  his  discretion ;  but  may  at  least  do  any  mechanical 
act  by  deputy.     I  do  not  know  that  the  language  of  Lord  El- 
tenborough  in  Mason  v.  Joseph^  (1  Smithes  Rep.  4(16,)  haa 
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been  anywhere  directly  carried  into  an  adjudication.  But 
it  sounds  so  much  like  all  the  cases  professing  to  go  on 
principle,  that  I  can  scarcely  doubt  its  being  law.  His 
lordship  said,  "  It  is  true  an  attorney  appointed  by  deed  can 
not  delegate  his  authority  to  a  third  person.  He  niust  exer« 
cise  his  own  judgment  on  the  principal  subject  for  the  pur* 
pose  of  which  he  is  appointed ;  but  as  to  any  mere  minister 
rial  act,  it  is  not  necessary  that  he  should  do  it  in  person^ 
if  he  direct  it  to  be  done  or  upon  a  full  knowledge  of  it 
adopt  it.  Suppose  for  instance  he  had  got  the  gout  in  his 
hands,  and  could  not  actually  sign  himself,  he  might  have 
authorized  another  to  sign  for  him." 

But  the  point  most  confidently  pressed  againsi  the  plain- 
tiffs is,  that  the  drawers  having  had  no  funds  in  the  de- 
fendants' hands,  the  latter  are  entitled  to  the  same  defence 
as  if  the  drawers  themselves  were  plaintiffs.  Put  thus 
broadly,  it  is  admitted  to  be  a  point  directly  against  the 
almost  entire  current  of  British  authority.  (Kerrison  v. 
Cooke^  3  Camp,  362.  Raggett  v.  Axmorey  4  Taunt.  730. 
Fentum  v.  Pocock^  5  id.  192.  Car  stairs  v.  Rolleston^  id. 
551.  Harrison  v.  Courtauld,  3  Bam.  ^  Adolph.  36. 
Nichols  V.  NorriSy  id,  41,  note.)  The  cases  in  3  Camp. 
and  Tannt.  were  cited  and  recognized  as  sound  law  in  Mur^ 
ray  v.  Judah,  (6  Cowen,  492.)  And  they  all  hold  that 
the  acceptor  of  an  accommodation  bill  must,  in  respect  to 
the  holder,  be  considered  as  the  principal ;  and  some  of 
them  say  that  he  cannot  divest  himself  of  that  character 
even  though  the  holder  took  it  from  the  person  to  whom 
it  was  lent,  with  knowledge  that  it  was  accommodation  paper. 
In  such  case,  accordingly,  though  the  holder  release,  or  give 
time  to  ^iie  drawer  or  endorser  who  borrowed  the  bill,  that  does 
liot  discharge  the  acceptor.  No  doubt,  the  want  of  bona  fides  in 
the  holder  will  let  in  a  defence  that  the  bill  was  accepted  with- 
out consideration.  But  is  there  any  want  of  good  faith  in  ad- 
vancing money  and  taking  a  bill  from  the  borrower,  with  knowl- 
edge generally  that  it  was  accepted  for  his  accommodation  ? 
There  certainly  is  not,  unless  it  be  known  that  it  was  made  foi 
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some  purpose  different  from  that  for  which  it  is  used. 
{Grant  v.  Ellicoit,  7  Wendell^  227.)  But  the  question  doefl 
not  arise  here.  In  this  case,  the  money  was  advanced  to, 
and  the  bills  taken  from  the  men  to  whom  they  were  icnt, 
without  notice  that  tlie  defendants  were  destitute  of  efiects 
belonging  to  the  drawers,  much  less  that  they  would  continue 
destitute. 

The  bills,  however,  were  not  yet  accepted  when  tlie 
plaintifls  took  and  discounted  thenci.  This  raises  the  ob- 
jection that  the  latter  discounted  the  bills  on  the  credit 
of  the  drawers  and  endorsers  alone,  and  relieves  the  de- 
fendants to  a  certain  extent  from  the  doctrine  of  estop- 
pel. They  did  not  induce  the  plaintiffs  to  loan  money  by 
previously  putting  their  names  on  the  paper ;  and  the  ques- 
tion is,  whether  there  be  any  other  principle  on  which  they 
are  liable.  I  think  there  clearly  is.  The  acceptance  of  a  bill 
of  exchange  to  secure  the  debt  of  a  third  person  is  more 
than  a  mere  special  guaranty.  The  latter  must  show  a  con- 
sideration on  its  face.  The  acceptance  of  a  bill  imports  a 
consideration ;  and  though  there  was  none  in  this  case,  as 
between  the  drawers  and  tbe  defendants,  yet  it  was  not 
enough  to  stnp  with  showing  that.  The  defendants  should, 
at  least,  have  shown  beside,  that  the  bills  were  suffered  to  lie 
and  to  mature  before  they  were  presented  for  acceptance. 
They  were  drawn  at  sixty  days  after  date  and  discounted  on 
the  day  of  their  date,  and.  by  acceptance  presently,  a  delay 
to  collect  of  the  drawers  would  necessarily  ensue.  Till  the 
contrary  is  shown  it  must  be  intended  that  the  acceptance  was 
with  a 'View  to  such  forbearance,  and  in  fact  worked  that 
consequence.  This  leaves  the  case  open  ta  the  presumption 
that  the  acceptances  were  in  consideration  of  the  forbear- 
ance. It  is  not  enough  to  defeat  a  note  or  bill,  that  it 
a^)pear  on  its  face  to  have  been  made  or  accepted  as  security 
for  a  precedent  debt  of  a  third  person.  {PoppleweU  v.  WUr 
san^  1  Str.  264.)  It  will  still  be  intended  that  something 
collateral  to  the  debt,  and  something  adequate  formed  the 
consideration ;    and    the    maker   or  acceptor  must   n^ative 
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every  possi1)le  intendment  This  was  held  in  Ridout  y.  Bris* 
tow^  (1  Tyno.  84,  1  CrompL  tj*  Jerv.  231,  &  C;  stated  also 
in  Chit,  on  Bills,  80,  a,  Am.  ed,  of  1839,  7iote  (g). )  The  sub- 
ject is  fully  considered  there,  in  the  point  of  view  now  meiition- 
ed.  It  is  not  to  be  disguised,  that  a  naked  precedent  debt  of 
another  is  not  per  se  such  a  consideration  as  will  sustain  a 
promise  or  acceptance.  The  books  on  guaranties  all  show  that 
it  is  not,  as  well  as  the  treatises  on  promissory  notes  and  bills. 
Yet,  nothing  is  more  common  than  to  rely  on  the  note  of  A. 
taken  as  a  security  for  the  debt  of  B.  It  is  like  a  special  guar- 
anty staling  value  received,  which  words,  I  take  it,  cannot  be 
contradicted  so  as  to  destroy  the  guaranty.  {See  McCrea  v. 
Purmort,  16  Wendell,  471,  2.)  Accepting  a  bill  or  making  a 
note  is  the  same  thing  in  legal  effect;  and  it  was  held,  in  the 
case  just  cited  from  the  exchequer  reports,  that  the  words 
"value  received^'  could  not  be  met  and  overcome  by  parol. 
( Vid.  also  Woodbridge  v.  Spooner,  3  Bam,  ^  Aid.  233.  1 
Chit.  Rep.  661.  /S  C.)  You  can  no  more  contradict  the  legal 
effect  of  the  words  in  a  note  than  its  direct  expression.  ( Thomp- 
son V.  Ketcham,  8  John.  189.)  Beside,  the  case  is,  I  think, 
open  to  another  intendment.  When  a  man  borrows  money  and 
draws  on  his  friend,  who  accepts,  it  should  be  intended  that  the 
acceptor  authorized  him  originally  to  borrow  on  the  terms  that 
he  would  accept,  which  is  equivalent  to  a  request  of  the  loan  on 
Ihe  part  of  the  acceptor. 

New  trial  denifld. 
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Alston  vs.  The  Mechanics'  Mutual  Insurance  Compa* 

NY  IN  THE  City  op  Troy. 

Where  the  insured,  on  applying  for  insurance  upon  a  building  against  fire,  promtaed 
the  insurers  verbally  that  if  they  would  grant  his  application  he  would  disoontintM 
the  use  of  a  fire-place  in  the  basement  and  use  a  stove  instead  thereof;  but,  aAar 
obtaining  the  policy,  pctsisted  in  using  the  fire-place  as  before :  Held,  that  thii 
avoided  the  policy. 

A  representation,  with:n  the  meaning  of  that  term  as  applied  to  policies  of  insuranee, 
may,  like  a  warranty,  be  either  affirmative  in  its  character,  or  pnmtumny. 

A  warranty,  being  matter  contained  in  the  policy,  is  fatal  to  it,  if  violated  only  m 
the  letter.  Otherwise,  as  to  a  representation  ;  for  this  being  matter  aliunde  re- 
quires only  a  substantial  compliance.  • 

A  representation,  whether  promissory  or  affirmative  in  its  nature,  must  relate  tc 
something  material  to  the  risk. 

Motion  to  set  aside  the  report  of  referees.  The  action  was 
on  a  policy  of  insurance  against  fire  upon  a  brick  house  of  the 
plaintiff;  and  the  policy  after  describing  the  height  of  the  house 
above  the  basement,  added — "  which  basement  is  privileged  as 
a  cabinet-maker's  shop."    The  cause  was  referred  to  referees. 

On  the  hearing  before  tne  referees,  after  the  plaintiff  had 
made  out  a  prima  facie  case  and  rested,  the  defendants  proved, 
among  other  things,  that  before  obtaining  the  policy,  the  plain- 
tiff used  a  fire-place  in  the  basement  of  the  house  ;  but  on  the 
defendants'  refusing  for  that  reason  to  insure,  he  promised  to 
abandon  the  use  of  the  fire-place  and  confine  himself  to  the 
;tse  of  a  stove.  The  promise  was  entirely  disregarded,  and  the 
house  was  burned  soon  after  the  policy  was  executed,  the  fire 
originating  in  the  basement.  The  defendants  relied  uix>n  the 
above  promise  and  subsequent  conduct  of  the  defendant,  as 
showing  a  misrepresentation  which  should  bar  the  plaintiff's 
right  of  recovery.  The  referees  reported  in  favor  of  the  defeih 
dants,  and  the  plaintiff  now  moved  to  set  aside  the  report 

M.  T.  Reynolds^  for  the  plaintiff. 

D.  L.  Seymour  ^*  S.  Stevens^  for  defendants. 
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By  the  Court,  Cowen,  J.  The  promise  not  to  use  the  fire- 
place, which  was  considered  quite  material  by  both  parties,  was 
njide,  but  grossly  violated,  and  the  house  was  burned  down 
There  is  no  doubt  that  the  policy  was  avoided  by  this  breach 
of  good  faith,  provided  the  promise  as  to  the  future  condition 
of  the  shop  can  be  considered  a  representation.  It  was  said  in 
argument  that  a  representation  must  relate  to  a  present  fact.  It 
generally  does  so ;  but  tio  case  has  been  cited  showing  that  it 
may  not  be  made  of  a  prospective  one.  On  the  contrary,  courts 
have  certainly  assumed  that  it  may;  for  instance,  that  a  ship 
will  sail  with  a  certain  number  of  guns  and  men.  {Edwards 
V.  Footner,  1  Camp,  530.  Vid.  also  Bize  v.  Fletcher,  Dong, 
284,  5 ;  Park  on  Ins.  270,  iS.  C,  Lond.  erf.  1809.)  Indeed  it 
seems  to  me  that  if  representations  are  to  be  received  at  all, 
they  must  very  often  be,  in  effect,  promissory,  however  they 
may  be  expressed ;  as  if  a  representation  be  made  in  the  pres- 
ent tense  of  a  fact,  the  existence  of  which  would  be  material  to 
the  safety  of  the  ship  or  house  insured  during  the  whole  time 
inentioned  in  the  policy.  This  is  a  very  common  case  both  as 
to  warranties  and  representations.  Accordingly  an  eminent 
writer  on  insurance  says,  ^^  X  representation,  like  a  warranty, 
may  be  either  affirmative,  as  where  the  insured  avers  the  ex- 
istence of  some  fact  or  circumstance  which  may  affect  the  risk, 
or  promissory,  as  where  he  engages  for  the  performance  of 
something  executory.^  (1  Marsh,  on  Ins.  450,  Am.  cd.  of 
1810,  ch.  10,  J  1.)  No  book  was  shown  on  the  argument  con- 
tradicting this,  nor  am  I  aware  of  any.  A  warranty  is  very 
couj,ri'»v'7  promissory,  and  if  violated  only  in  the  letter,  the 
policy  bi  lA'^oided.  The  only  difference  between  that  and  a  rep- 
resenlaii^a  is,  that  the  latter  being  collateral  to  and  out  of  the 
policy,  it  is  enough  that  it  be  substantially  complied  with.  The 
same  thing,  whether  in  the  present  or  future  tense,  which,  in  a 
policy,  w  juld  be  a  warranty,  would,  out  of  it,  affect  the  policy 
tb  a  representation,  if  material  to  the  risk. 

Motion  denied. 
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Whae,  in  Bummarj  proceedingrg  instituted  by  a  landlord  to  remove  his  tcoaati  tht 
tammons  was  served  by  copy,  and  the  proof  of  service  was  simply  that  the  ten- 
ant was  absent,  and  that  the  copy  was  left  with  R.  residing  on  the  premises; 
HBLD,  insufficient,  as  not  showing  the  tenant's  absence  tram  **  his  last  or  osnal 
place  of  residence/'  or  that  the  copy  was  left  with  a  "  person  of  mature  age." 

On  certiorari,  to  remove  proceedings  under  the  landlord  and 
tenant  act  for  the  recovery  of  possession  of  demised  premises. 
The  proceedings  were  had  before  W.  A.  Bell,  one  of  the  assis- 
tant justices  of  the  city  of  New- York,  in  favor  of  John  McDon- 
ald, landlord,  against  Daniel  D.  Cameron,  die  tenant.  The 
only  facts  important  to  a  proper  understanding  of  the  points  de 
cided  are  sufficiently  stated  in  the  ooinion  of  the  court 

J.  W.  Edmonds,  for  the  tenant 

H.  Hunt,  for  the  landlord. 

By  the  Court,  Co  wen,  J.  There  was  no  appearance  by 
Cameron  before  the  justice  at  any  stage  of  the  proceedings 
The  summons  was  not  served  on  him  personally ;  but  (as  stated 
by  the  constable  in  his  sworn  return)  on  "  Isaiah  Ridgeley,  re- 
siding on  the  demised  premises,  Daniel  D.  Cameron  being  ab 
sent."  The  return  is  defective.  The  statute  (2  i?.  &  423,  2o 
ed.  §  32)  requires  either  personal  service  on  the  tenant,  or  if  he 
be  absent  from  his  last  or  usual  place  of  residence,  by  leaving  a 
copy  at  said  place  with  some  person  of  mature  age  residing  on 
the  premises.  It  does  not  appear  by  the  return  that  the  tenant 
was  absent  from  his  usual  place  of  residence.  It  is  said  merely, 
he  was  absent,  without  saying  from  what  Nor  is  it  stated  that 
Ridgeley  was  a  person  of  mature  age. 

Proceedings  reversed. 
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Mohawk  Bank  vs.  Coret  &,  Livermore,  impleaded,  d^c. 

A  note  drawn  payable  at  the  bank  of  A.,  was  endorsed  by  C.  and  L.  for  the  accom- 
modation of  the  maker,  to  enable  him,  as  he  told  the  endorsers  at  the  time,  to 
raise  money  at  the  bank  for  purchasing  barley ;  instead  of  which,  the  mak(  r 
caused  the  note  to  be  applied  in  payment  of  a  debt  which  he  and  V.  owed  at  an- 
other bank:  Heldt  not  such  a  divernon  of  the  note  from  its  alleged  object  as  to 
discharge  the  endorsers,  it  not  appearing  that,  at  the  time  of  endorsing,  the  use 
to  which  it  might  be  applied  was  at  all  important  to  them. 

Otherwise,  semble,  had  the  note  been  made  for  the  pnrpose  of  taking  up  another 
note  in  the  bank  of  A.  to  which  the  endorsers  were  parties. 

Where  a  bank  received  B.'s  note,  endorsed  by  C,  h.  and  V.,  before  it  became  due, 
in  payment  of  other  notes  of  B.  endorsed  by  V.  alone,  thereupon  delivering  up  the 
latter  and  discontinuing  a  suit  commenced  thereon ;  held,  a  sufficient  parting 
with  value  to  entitle  the  bank  to  the  rights  of  a  bona  fide  holder. 

Assumpsit,  on  a  promissory  note,  tried  at  the  Schenec- 
tady circuit,  March  llth,  1840.  The  defejidants  were  Borst, 
Corey,  Livermore,  and  Voorhees — Borst  being  the  maker 
of  the  note  in  question,  Corey  and  Livermore  first  endor- 
sers, and  Voorhees  second  endorser  thereof.  Corey  and  Liv- 
ermore alone  defended  the  suit.  On  the  trial  they  called 
Borst,  the  maker,  as  a  witness,  who  testified  to  the  following 
facts : 

The  defendants  Corey  and  Livermore  endorsed  the  note 
for  his  (Borst's)  accommodation,  to  enable  him  to  get  it 
f^iscounted  at  the  Albany  City  Bank,  with  a  view  of  rais- 
ing money  to  buy  barley :  They  (C.  and  L.)  enquired  what 
he  was  ffoingf  to  do  with  the  money,  and  he  told  them  he 
intended  to  buy  barley.  Corey  hesitated  some  about  en- 
dorsing, but  whether  before  or  after  being  told  what  the 
object  of  the  note  was,  witness  was  unable  to  state.  The 
note  was  offered  at  the  Albany  City  Bank,  and  they 
refused  to  discount  it.  Subsequently,  and  before  the  note 
became  due,  he  (Borst)  transferred  it  to  Voorhees,  to  bo 
applied  on  a  judgment  which  the  latter  held  against  Borst 
It  was  endorsed  by  Voorhees  and  by  him  delivered  to  the 
plaintiff's  attorney  and  agent,  in  payment  and   satisfaction 
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of  two  Other  notes  which  Voorhees  had  endorsed  for  Bonfs 
accommodation,  and  which  were  then  held  by  the  plaintiffii. 
Voorhees  and  Borst  had  suffered  the  last  mentioned  notes 
to  be  protested  and  sued  by  the  plaintiffs;  and  these  were 
delivered  to  Borst,  and  the  suit  thereon  discontinued,  on  the 
plaintiffs'  attorney  and  agent  receiving  from  Voorhees  tlie  note 
in  question.  The  judgment  which  Voorhees  held  against 
Borst  was  given  to  secure  him  as  endorser  of  one  of  the  notes 
so  delivered  up  to  Borst. 

Upon  the  above  facts  the  defendants'  counsel  asked  the 
court  to  instruct  the  jury,  that  the  diversion  of  the  note  in 
question,  as  testified  by  Borst,  from  the  purpose  for  which 
Corey  and  Livermore  endorsed  it,  was  a  defence  as  respected 
them ;  and  that  the  plaintiffs,  having  taken  it  for  a  pre-exist 
ing  debt,  and  parted  with  nothing  valuable  on  the  faith  of  it, 
were  not  entitled  to  recover  as  against  C.  and  L.  The  cir- 
cuit judge,  however,  held  that  the  facts  proved  did  not  consti- 
tute a  defence,  and  directed  a  verdict  for  the  plaintifi;  to 
which  the  defendants'  counsel  excepted,  and  now  moved  for  a 
new  trial  on  a  case. 

iS^.  SievenSj  for  defendants. 

M.  T.  Reynolds^  for  plaintiffs. 

By  the  Courts  Bronson,  J.  The  endorsers,  Corey  and 
Livermore,  lent  their  names  to  Borst,  the  maker,  for  the 
purpose  of  giving  him  credit,  and  he  was  at  liberty  to  ne- 
gotiate the  note  in  any  way  he  thought  proper.  Borst  says, 
he  got  them  to  endorse  it  for  the  purpose  of  enabling  him 
to  get  it  discounted  at  the  Albany  City  Bank,  to  raise  money 
to  buy  barley.  But  it  does  not  appear  that  the  endorser.* 
had  any  interest  in  having  it  discounted  by  the  Albany  City 
Bank,  or  that  the  use  which  Borst  should  make  of  tlie 
money  was  in  any  way  important  to  them.  They  merely 
asked  Borst  what  he  was  going  to  do  with  the  money,  and 
he  told  them  he  was  going  to  purrhare  barley  wiUi  it    If 
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Che  note  had  oesn  made  for  the  purpose  of  taking  up  anothci 
note  in  the  Albany  City  Bank,  to  which  the  endorsers  were  par- 
lies, it  would  have  presented  a  different  question.  But  here, 
although  the  endorsers  had  the  curiosity  to  enquire  what  use 
the  maker  designed  to  mako  of  the  note,  they  had  no  interest 
in  the  question ;  and,  so  far  as  appears,  they  would  just  as 
readily  have  lent  their  names  if  the  maker  had  told  them  he 
wished  to  take  up  his  notes  in  the  plaintiffs' bank— the  use 
which  he  afterwards  made  of  the  paper.  Within  the  proper 
legal  sense  of  the  term,  there  has  been  no  diversion  of  the  note 
from  the  purpose  for  which  it  was  made  and  endorsed.  The 
endorsers  lent  their  names  for  the  purpose  of  giving  the  maker 
credit  generally,  and  without  any  concern  with  the  use  which 
should  be  made  of  that  credit. 

But  if  there  had  been  a  diversion  of  the  note  from  its  proper 
use,  the  plaintiffs  would  still  be  entitled  to  recover.  They  not 
jnly  took  the  note  in  payment  of  two  oth^r  notes  which  they 
then  held  against  Borst  endorsed  by  Voorhees,  but  iheygave 
up  those  securities.  They  also  gave  up,  of  course,  the  suit 
which  had  been  commenced  and  was  then  pending  on  the  two 
notes.  This  is  a  stronger  case  than  that  of  the  Bank  of  SaHna 
V.  Babcockj  (21  Wend.  499.)  There  have  been  several  other 
decisions  to  the  same  effect,  which  are  not  yet  published.(a) 
It  is  not  denied  that  the  plaintiffs  are  bona  fide  holders  of  the 
paper,  and  it  is  equally  clear  that  they  paid  a  valuable  cons'de- 
racion  for  it 

New  trial  denied. 

/ 1)  8m  Btmk  of  Swdtuky  r.  ScwOle,  (34  Wend,  lift.) 
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Cole  r*.  C.  Sackftt  and  E.  Sackett. 

The  promisBorj  note  of  a  debtor  given  for  a  precedent  simple  contract  demand  wfll 
not  operate  as  payment,  so  as  to  preclude  the  creditor  from  suing  on  the  orighiBl 
consideration,  though  given  under  an  express  agreement  that  it  was  to  be  re- 
ceived in  full  satisfaction  and  discharge :  Otherwise,  if  the  note  be  that  of  a  third 
person. 

The  case  of  Arnold  v.  Camp,  (12  John.  R.  409,)  considered,  and  disapproved. 

E.  and  C,  being  in  partnership,  gave  their  note  for  a  precedent  debt  of  the  firm, 
under  an  agreement  that  it  should  be  received  in  full  satisfaction  and  discharge. 
AAerward  they  dissolved,  £.  agreeing,  for  a  consideration  received  from  C,  ta 
assume  and  pay  the  debt  for  which  the  note  was  given ;  in  pursuance  of  which 
arrangement,  C.  took  up  tlie  note,  and  gave  his  own  in  lieu 'thereof.  Held,  no 
bar  to  a  recovery  upon  the  original  consideration. 

Demurrer,  to  pleas.  The  declaration  was  in  assumpsit, 
containing  the  common  counts  including  an  account  istated. 
The  pleas  were — 1.  The  general  issue;  2.  That  the  parties 
after  tt^e  j  romises,  &c.,  and  before  the  commencement  of  thip 
suit,  accounted  together  concerning  all  the  alleged  cause; 
of  action,  and  found  the  balance  due  the  plaintiff  to  be  $670,03 
of  which  the  defendants  paid  a  part,  and  gave  their  promissory 
note  to  the  plaintifi*  for  the  residue,  which  the  latter  accepted 
in  full  satisfaction  and  discharge :  3.  The  like  accounting 
between  the  defendants  and  one  H.  N.  Peck,  as  plaintiff's 
agent  and  assignee,  with  the  like  result,  viz.  a  balance  against 
the  defendants  of  $670,03 ;  that,  part  of  this  was  paid,  and 
the  note  of  the  defendants  delivered  to  the  plaintiff,  his  agent 
or  assignee,  for  the  residue,  which  was  accepted  in  full  satis- 
faction and  discharge ;  that,  afterward  said  agent  or  assignee 
gave  up  the  note  to  the  defendants,  and  took  in  lieu  thereof  the 
individual  note  of  E.  Sacrcott,  one  of  the  defendants,  for  $619,- 
79 ,  that  said  Sackett  was  then  in  good  credit,  but  had  since 
become  insolvent ;  that,  when  the  first  note  was  given,  the  de- 
fendants were  in  partnership,  but  afterward  and  before  giving 
the  second  note,  they  dissolved  and  settled,  &c.,  C.  Sacketl 
aUowing  E.  Sackett,  the  other  defendant,  a  full  consideration  for 
his  assuming,  ice.  the  debt  they  owed  the  plaintiff:  and  thati 
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in   pursuance  thereof,  said  E.   Sackett   took   up  tiieir  joint 
note,  6lc. 

General   demurrer    to    the    second    and   third    pleas,   and 
joinder. 

Burr  ^  Benedict^  for  plaintiff. 

/  A.  Spencer^  for  defendant. 

By  the  Court,  Cowen,  J.  The  declaration  contains  the 
common  counts,  including  an  account  stated.  The  defendants 
plead,  t^nt  the  parties  accounted  together  concerning  the 
whole,  and  the  defendants  gave  their  promissory  note  for  the 
balance,  which  the  plaintiff  accepted  in  full  satisfaction.  The 
short  of  the  pleas  is,  that  the  defendants  owed  the  plaintiff 
on  promises,  and  made  him  another  promise,  which  he  took 
in  satisfaction.  The  cases  are  certainly  not  uniform,  singu- 
lar as  it  may  seem,  that  a  debtor  cannot  thus  pay  off  his 
creditor.  Several  cases  are  stated  in  Arnold  v.  Camp,  (12 
John.  R.  409,)  which  as  there  understood  and  even  applied, 
favor  the  doctrine  that  he  may.  It  may  be  considered,  how- 
ever, at  present,  as  entirely  settled,  that  to  operate  as  a  satis- 
faction, the  promise  must  be  that  of  some  third  person ;  in 
otJier  words,  something  over  and  above  the  original  debt.  A 
promise  by  note  is  a  security  of  no  higher  degree  than  an  im- 
plied promise ;  and  the  logic  of  these  pleas  is  no  more  than 
saying,  "Your  precedent  debt  is  discharged,  because  I  prom- 
ised to  pay  it  in  another  form,  and  you  accepted  tho  latter 
promise  as  a  satisfaction."  What  consideration  is  there  for 
such  an  acceptance?  The  new  promise-  to  do  a  thing  which 
the  debtor  was  bound  to  do  before — a  thing  which  he  now 
ref  jses  to  do,  because  he  had  promised  again  an  I  again 
to  do  it !  In  these  promising  times  there  are  I  apprehend 
lew  debts  which  on  such  a  theory  are  not  in  danger  of  be- 
ing baired  much  short  of  the  statute  of  limitations  ;  for 
creditors,  however  unwilling,  are  many  times  obliged  to  ac- 
cept promises  as  the  only  satisfaction  they  can  obtain  for  th^ 
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present.  It  is  entirely  settled,  that  a  promissory  note  of  the 
debtor  in  no  way  affects  or  impairs  the  original  debt,  unless  it 
be  paid.  The  creditor  may  notwithstanding  recover  on  the  ori- 
ginal consideration,  surrendering  or  cancelling  the  note  at  the 
trial.  The  note  is  a  mere  liquidation  of  the  demand ;  and  it 
being  the  duty  of  the  debtor  thus  to  liquidate  and  secure  the  de- 
mand, nay  to  do  more,  it  follows,  that  an  acceptance  or  even  ao 
express  agreement  to  accept  in  consideration  of  such  a  short 
coming,  is  a  nudum  pactum.  The  third  plea  contiins  some 
additional  machinery,  viz.  a  second  promissory  note,  not  of  both 
defendants,  but  one  of  one  of  them,  the  plaintiff  giving  up  the 
note  of  both,  &c.  This  adds  nothing  to  the  defence.  The  au- 
thorities which  I  think  sustain  the  views  belonging  to  this  case 
are  the  following :  Muldon  v.  Wfiitlock,  (1  Cotccn,  290,  306 ;) 
Olcott  V.  RathbonCy  (5  Wend.  490 ;)  Hawley  v.  Foote^  (19  irf, 
516,  17,  and  cases  there  cited ;)  Frisbie  v.  Lamed^  (21  trf, 
450,  452,  and  the  cases  there  cited.) 

I  am  of  opinion  that  the  demurrers  to  both  pleas  are  weU 
taken,  and  that  there  si  '  *ild  be  judgment  for  the  plaintifl^. 

Judgment  accordingly. 


Butternuts  and  Oxford  Turnpike  Company  vs.  North. 

The  general  turnpike  act,  (I  R.  S,  5S0,Sid  td.)  confers  no  power  on  tli«  eornmts- 
sioners  to  receive  conditional  subscriptionB  for  stock ;  and  a  Babseriptkm  e««adi- 
tioncd  that  the  road  should  be  laid  through  a  specified  place,  is  ooDtrarj  to  pub- 
lic policy,  and  void. 

Error  from  the  Chenango  common  pleas.  The  action 
m'as  upon  a  subscription  for  stock  of  the  plaintiffs,  con- 
taining an  engagement  to  take  stock,  "upon  condition 
that  said  road  shall  be  laid  by  Fayette  village  and  Guild- 
ford Centre."  The  commissioners  for  receiving  subscriptions 
had  obtained  several  signatures  to  this,  and  also  to  anoth- 
er absolute  in  its  terms.  The  court  below  held  that  tbi 
defendant's    signature    to    the    subscription   in  question  did 
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not  bind  him ;  and  nonsuited  the  plaintifl^.    They  excepted, 
and  nAer  judgment  in  the  court  below,  sued  out  a  writ  of  error. 

£7.  R.  MygcUly  for  plaintifis  in  error. 

/  Clapp,  for  defendant  in  error. 

By  the  Courts  Cowen,  J.  Subscriptions  for  stock  under  the 
turnpike  act,  (1  J?.  S.  681,  2d.  ed.)  to  which  the  plaintiffs  were 
subject,  [Sess,  L.  of  1834,  p.  137,)  must  be  absolute.  This  act 
confers  no  power  to  make  conditions;  and,  to  allow  such  e 
thing,  would  be  contrary  to  public  policy.  Divers  men  would 
perhaps  have  their  divers  routes,  and  endeavor  improperly  to 
influence  the  course  of  the  road.  If  the  general  subscription 
should  contain  a  condition  of  this  kind,  there  would  be  no 
stockholders  till  the  road  should  be  laid  out  accordingly ;  and 
separate  subscriptions  containing  various  conditions,  might  work 
a  fraud  upon  those  who  subscribe  absolutely.  The  court  be- 
low decided  correctly. 

Judgment  affirmed. 


COONLEY   VS»  AnDERSOxY. 


A  mere  literai  Tariance  between  a  contract  as  set  forth  in  pleading,  and  tlie  mm 

produced  in  evidence,  is  immaterial. 
A  contract  for  a  crop  of  barley  to  be  delivered  at  a  future  day,  specifying  the  price, 

but  no  time  of  payment,  is,  in  Ugal  effect,  a  contract  to  pay  on  delivery,  and 

may  be  so  declared  on. 
Where  the  declaration  alleged  a  contract  to  sell  *'a  crop  of  barley,  ouppooed  to  I* 

about  nine  hundred  bushels,*'  and  the  one  produced  in  evidence  was,  to  sell  "  a 

crop  of  barley,  about  nine  hundred  bushels  ;*'  held,  not  a  material  variance. 
8o»  the  declaration  stating  a  contract  to  deliver  barley,  "  on  or  before  the  first  day 

of  November  ;**  held,  not  a  material  variance,  though  the  contract  given  in  evi- 

drcee  was,  to  deliver  the  barley  **  by**  that  day. 
VI  here  a  contract  is  entered  into  for  the  delivo'.y  of  barley  at  a  particular  place  and 

by  a  given  day,  specifying  the  price,  but  r.o  time  of  payrocnt,  the  vendee,  in  ar 

action  for  non-dclii  "ry,  must  aver  and  yrove  that  he  vras  ready  and  wiflixig  U 

accept  and  pa^ 
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But  if  the  evidence  shows  he  vras  ready  at  the  appointed  time  and  place  to  pnlbiia 
on  his  part,  and  the  defendant  did  nothing,  this  is  enough  to  sustain  the  avGr 
-nent   .<uhout  proving  either  a  demand,  or  that  he  tendered  or  exhibited  Iha 
nk/iiey. 

The  averment  of  readiness  to  accept  and  pay,  in  such  cases,  does  not  require  tfnrscC 
proof f  but  may  be  mantained  by  circumstantial  evidence. 

And  semble,  where  a  witness  called  in  support  of  the  averment  has  tc8tt6ed  posi- 
tively, but  generally,  that  the  vendee  was  ready  to  accept  and  ftay,  &c.  the  conrl 
cannot  refuse  to  submit  the  cause  to  the  jury,  though  on  a  cross-examinatioo  the 
witness  stated  he  did  not  know  of  the  vendee  having  money  for  the  particulat 
purpose  on  that  day,  but  knew  he  had  money  about  that  time,  &c. 

Error  to  Onondaga  C.  P.  Coonley  sued  Anderson  in  the 
court  below  for  not  delivering  barley  pursuant  to  agreement. 
The  first  count  of  the  declaration  stated,  that  the  plaintiff,  on 
the  18th  August.  1835,  agreed  to  buy,  and  the  defendant  sold 
to  the  plaintiff,  a  larg-e  quantity,  to  wit,  his,  the  defendants 
crop  of  barley,  to  wit,  nine  hundred  bushels  of  barley^  at  the 
price  of  62^  cents  per  bushel,  to  be  delivered  to  the  plaintiff  6y 
the  first  day  of  November  then  next,  at  Jordan  in  the  county 
of  Onondaga,  and  to  be  paid  for  by  the  plaintiff  on  delivery : 
averring  that  the  plaintiff  had  always  been  ready  and  willing  to 
accept  and  pay  for  the  barlry,  to  wit,  at  Jordan,  &c.,  but  the 
defendant  did  not  deliver.  8d  count,  that  the  plaintiff  on,  &c. 
bargained  with  the  defendant  to  buy  his,  the  defendants  cer- 
tain other  crop  of  barley,  supposed  to  be  about  nine  hundred 
bushels  in  all,  at  the  price,  (fcc.  ^o  be  delivered  at  Jordan  on  or 
before  the  first  day  of  November  then  next,  to  be  pal:?  for,  &c. 
us  in  the  first  count.     Breach,  as  in  first  count. 

On  the  trial  it  appeared  that  the  plaintiff  was  a  merchant 
and  lived  at  Jordan,  and  the  defendant  lived  about  16  miles 
from  that  place.  The  plaintiff,  by  his  agent,  made  the  con- 
tract with  the  defendant,  and  a  written  memorandum  of  the 
bargain,  made  by  the  agent  at  the  time,  was  produced  and 
road  in  evidence  as  follows — "Bo't  of  Eli  Anderson  his 
crop  of  barley,  about  nine  hundred  bushels,  to  be  delivoreJ 
Bt  Jordan  for  5  shillings  per  bushel,  by  the  first  day  of  Novem- 
ber next.  Navarino,  Aug.  18,  1835."  Ma^on,  the  plaiitiff'fl 
clerk,  testified,  that  the  defendant  did  not  delivej  any 
barley  in    the  year  1835:   that  the  plaintiff  was  ready    uij^ 
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orilling  to  receive  and  pay  for  the  barley  all  that  fall — ^the 
plaintiff  l>ought  all  that  fall — barley  was  worth  five  shillings 
and  nine  pence  per  bushel  at  Jordan  on  the  first  day  of  No- 
vember that  year.  On  cross-examination  the  witness  said, 
he  did  not  know  whether  the  plaintiff  had  any  money  to  pay 
for  t  je  defendant's  barley  on  the  first  day  of  Novembi^r — but 
knows  he  had  money  to  pay  for  barley  about  that  time— can't 
say  he  had  any  money  for  that  purpose  on  that  day  differ- 
ent from  any  other  day.  On  re-examinaiio7ij  the  plaintiff's 
counsel  put  several  questions  to  the  witness,  as  follows:  1. 
Was  the  plaintiff  buying  barley  during  all  the  months  of  Oc- 
tober and  November  in  that  year  as  it  was  offered  ?  2.  Can 
you  say  that  he  had  sufficient  money  for  that  purpose  about 
that  day  ?  [the  first  of  November.]  3.  Was  the  plaintiff  de- 
siroiis  of  buying  barley  on  that  day  at  five  shillings  per 
bushel?  4.  Do  you  know  of  any  time  for  10  days  before 
and  10  days  after  and  including  the  1st  of  November,  when 
the  plaintiff  had  not  money  enough  to  buy  this  barley  at  five 
shillings  per  bushel  ?  6.  Did  the  plaintiff  buy  a  large  quan- 
tity of  barley  of  Mr.  Rhoades  at  five  shillings  and  nine  pence 
per  bushel  on  that  day?  6.  Did  you  see  large  amounts  of 
money  in  possession  of  the  plaintiff  about  the  1st  of  Novem- 
ber for  the  purpose  of  buying  barley  ?  To  each  of  these  ques- 
tions the  defendant  objected  on  the  ground  that  the  evidence 
was  immaterial,  and  the  court  sustained  the  several  objec- 
tions. The  plaintiff  excepted  to  each  of  the  decisions.  Thu 
witness  further  testified  that  the  plaintiff  had  store  room 
enough  for  the  defendant's  barley  on,  the  Isi  of  November; 
that  the  witness  was  engaged  in  buying  barley  for  the  plaintiff 
at  his  store  in  Joidati,  both  before  and  after  the  first  day  of 
November. 

When  the  plaintiff  rested,  the  defendant  moved  for  a  nonsuic, 
3n  the  ground,  1.  that  the  plaintiff  had  not  given  any  evidence 
of  a  readiness  or  willingness  on  his  part  to  receive  and  pay  for 
the  bailey;  and  2.  that  there  was  a  variance  between  the  proof 
and  the  contract  set  forth  in  the  declaration.  The  court  order* 
td  a  nonsuit ;  the  plaintiff  excepted,  and  now  brings  error. 

ToL.  I.  66 
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L.  B.  RayNtond,  for  plaintifT  in  error. 
F.  G.  Jewett,  ^'^r  defendant  in  error. 

By  the  Court,  Broxson,  J.  Although  no  time  of  payment 
was  mentioned,  the  defendant  was  not  boiJid  to  pa.-t  with  his 
property  without  receiving  the  stipulated  prii*^.  {C:tok  v.  Fer- 
raFs  adm'rs,  13  Wmd.  285.  Morton  v.  La%-^6,  7  7\  R.  121. 
Rawson  v.  Johnson^  1  East,  203.  Btdl.  N.  P,  50.  Comyn 
oti  Cont.  221,  erf.  '35.)  In  staliiifif  that  the  btt%cy  wis  to  be 
paid  for  on  delivery,  the  pleader  has  given  the  I»?gal  effect  of 
the  contract,  and  we  must  look  elsewhere  for  a  var:*  iice. 

If  the  construction  of  the  first  count  be,  thai  ^he  defen- 
dant agreed  to  sell  900  bushels  of  barley,  there  is  .\  fatal  va 
riance  between  the  contract  laid  and  that  proved.     i*ut  it  is 
unnecessary  to  consider  that  question,  for  I  think  the  t  mtract 
is  set  forth  according  to  its  legal  effect  in  the  second  ^.onnt. 
The  bargain   was   for  the  sale  and   purchase  of  the  »Wen- 
danfs  crop  of  barley,    which   the    parties    supposed    A\ould 
amount  to  about  900  bushels;  but  whether  it  turned  oitto 
be  more  or  less,  it  was  the  crop  that  was  sold.     And  so  the 
contract  is  laid  in  the  second  count.    The  words,  "  suppo&  '1 
to  be,"  which  the  pleader  has  inserted  before  stating  the  co  - 
jectural  quantity,  do  not  alter  the  legal  import  of  the  contrat  * 
as  it  is  stated  in  the  written  memorandum.     "  His  crop  of  bai 
ley  about  900  bushels,"  and  "  his  crop  of  barley  supposed  t 
be  about  900  bushels,"  as  here  used,  mean  the  same  thifig 
There  are  more  words  in  the  coimt  than  in  the  memorandum 
but  there  is  no  variance. 

According  to  the  memorandum,  the  barley  was  to  be  de 
livered  by  the  first  day  of  November:  the  pleader  states 
that  it  was  to  be  delivered  on  or  before  that  day.  Here  is 
no  variance.  It  is  said  that  all  the  barley  was  to  be  de- 
livered on  the  first  of  November;  but  it  is  impossible  to 
maintain  that  position.  The  parties  never  could  have  ui- 
tended  that  the  defendant  should  hire  twenty  or  tliirty 
teimis  so  as  to  be  able  to  deliver  his  whole  crop  on  one 
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day,  nor  that  the  plaintiff  should  be  obliged  to  receive  all 
the  grain  in  one  day.  The  contract  was  made  in  August, 
and  the  defendant  was  to  deliver  by  the  first  day  of  Novem- 
ber, unc  a  delivery  from  time  to  time  on  or  before  that  day 
would  have  been  within  the  intention  of  the  parties.  Although 
lhf»  pleader  has  not  got  the  very  word,  there  is  no  departure 
from  the  legal  effect  of  the  contract. 

The  plaintiff  was  undoubtedly  bound  to  prove  the  averment, 
that  he  was  ready  and  willing  to  accept  and  pay  for  the  barley ; 
but  it  was  not  necessary  for  him  to  show  a  tender  of  the  money, 
or  a  demand  of  the  goods.    The  barley  was  to  be  delivered  at 
Jordan  where  the  plaintiflf  lived,  and  whese  he  had  a  store  to 
receive  it ;  and  if  he  was  ready  at  the  appointed  time  and  place 
to  perform  the  contract  on  his  part,  and  the  defendant  did  noth- 
ing, the  plaintifif's  right  of  action  is  complete.    None  of  the 
eases  on  which  the  defendant  relies  lay  down  a*  different  doc- 
trine.   In  Morton  v.  Lamb,  (7  T.  -R.  121,)  the  plaintiff  aver- 
red that  he  was  ready  to  receive  the  corn  which  the  defendant 
'lad  agreed  to  deliver,  but  did  not  add  that  he  was  ready  to 
pay  for  it ;   and  for  that  cause,  the  judgment  was  arrested. 
The  case  goes  no  further  than  to  assert  the  general  principle, 
;hat  where  concurrent  acts  are  to  be  done  by  the  parties, 
le  who  sues  must  aver  ttiat  he  was  ready  to  perform  on 
his  part.    The  case  of  Porter  v.  Rose,  (12  John.  R.  209,) 
iecides,  that  the  averment  of  a  readiness  and  willingness  to 
pay,   like  other  material  averments,*  must  be  proved  on   the 
trial.     Topping  v.  Root,  (5  Cowen,  404,)  is  to  the  same  effect. 
In  neither  of  these  cases  was  any  proof  whatever  given  of 
&e  plaintiff's  readiness  to  perform  on  his  part.     Cook  v.  Fer 
ral,  (13  Wend.  285,)  is  much  relied  on,  but  it  does  not  go  21 
single    step    beyond   the  other  cases.    True,  Sutherland,  J. 
thought  the  plaintiff  should  have  demanded  the  oats.    But  that 
was  under  special  circumstances  which  do  not  exist  in  this 
tase;  and  the  decision  was  finally  put  upon  the  general  doc* 
tiine,  that  a  readiness  to  pay  was  a  condition  precedent  to  a 
right  of  action  against  the  vendor. 
In  Rawson  v.  Johnson,  (1  East,  203.)  tlie  plaintifls  aver 
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rod  a  readiness  and  willingness  to  accept  and  pay  for  the  ntalt, 
and  this  was  held  sufficient  without  stating  a  tender.  Loi^ 
!Cenyon  said,  that  under  the  averment  as  it  stood,  '*  the  plain- 
tifB  must  have  proved  that  they  were  prepared  to  tender  and 
pay  the  money  if  the  defendant  had  been  ready  to  have  receiv- 
ed it,  and  to  have  delivered  the  goods ;  hut  it  cannot  be  necessa- 
ry in  order  lo  entitle  them  to  maintain  their  action,  that  they 
should  have  gone  through  the  useless  ceremony  of  laying  the 
money  down  in  order  to  take  it  up  again.  It  would  be  repug- 
nant to  common  sense  to  require  it."  This  case  was  followed 
in  IVaterhoiise  v.  Skinner^  (2  Bos,  ij*  Ptd,  447.  Aiid  see  2 
Saund.  252,  n,  3 ;  Chitty  on  ConL  351,  ed.  of  1839.)  I  am 
not  aware  that  this  doctrine  has  been  departed  from.  It  is 
founded  in  good  sense,  and  ought  to  prevail. 

Contracts  for  the  sale  and  purchase  of  real  property  stand 
upon  special  grounds  which  do  not  touch  those  relating  to  the 
transfer  of  goods  and  chattels. 

In  this  case,  the  clerk  proved  enough  on  his  direct  exami- 
nation  to  make  out  the  averment  that  the  plaintiff  was  ready 
and  willing  to  receive  and  pay  for  the  barley ;  and  although 
on  the  cross-examination  the  readiness  of  the  plaintiff  to  pay 
on  the  first  day  of  November  was  brought  into  some  doubt,  I 
am  inclined  to  think  the  evidence  sufficient  to  carry  the  cause 
to  the  jury,  and,  consequently,  that  a  nonsuit  should  not  have 
been  ordered.  It  was  for  the  jury  to  say  how  much  credit 
was  due  to  the  positive'  declaration  of  the  witness,  that  the 
plaintiff  was  "ready  and  willing  to  receive  and  pay  for  the 
barley  all  that  fall."  But  should  it  be  conceded  that  the  evi- 
dence already  given  was  insufficient  to  carry  the  cause  to  the 
jury,  the  witne:«s  should  have  been  allowed  to  answer  thp 
questions  put  to  him  by  the  plaintiff  on  the  re-examinatiuu. 
They  were  pertinent  to  the  issue, 'and  might  call  out"answers 
tending  to  establish  the  only  doubtful  point  in  tlie  plaintiff's 
case. 

It  seems  to  have  been  supposed  tint  the  plaintiff  was 
bound  to  make  out  his  averment  by  direct  proof,  md  Uiat 
tio  oihei    kind   of  evidence    was    admissible.    But    siio>    it 
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not  the  law.  Presumptive  evidence  was  admissible  upon  this, 
as  It  is  upon  most  other  questions.  Let  us  sup]X)se  a  case, 
and  one,  too,  which  will  include  very  little  more  than  what 
appeared  on  this  trial.  The  plaintiff  lived  at  Jordan  where 
the  iKirley  was  to  be  delivered,  and  he  had  there  sufficient 
bt(>re  room  to  receive  it.  He  was  present,  by  himself  or  his 
agents,  at  the  proper  time  and  place,  but  the  defendant  did 
not  appear.  Barley  had  risen  in  value,  and  was  worth  more 
than  the  contract  price ;  the  plaintiff,  both  l)efore  and  after  the 
day,  wa?  purchasing  barley  from  others,  and  paying  more 
than  he  had  agreed  to  give  to  the  defendant ;  and  he  was  pay- 
ing out  money  for  barley  in  'such  sums,  or  had  in  his  posses- 
sion or  at  his  command  upon  the  shortest  notice,  such  sums 
of  money  as  showed  his  ability  to  fulfil  this  contract  had  the 
defendant  been  ready  to  go  on  with  it.  Now,  in  such  a  case, 
it  can  hardly  be  doubted  that  the  jury  would  be  warranted  in 
finding  that  the  plaintiff  was  ready  and  willing  not  only  to 
receive,  but  to  pay  for  the  defendant's  barley  on  delivery.  It 
was  not  necessary  for  the  plaintiff  to  show  that  he  did  any  par- 
ticular act  in  relation  to  this  contract,  such  as  counting  or 
exhibiting  a  sum  of  money,  or  saying  to  some  third  per- 
son— for  the  defendant  did  not  attend — "  Here  I  am,  ready 
and  willing  to  receive  and  pay  for  the  defendant's  crop 
of  barley."  All  this  may  be  inferred  by  the  jury  from 
circumstantial  or  presumptive  evidence  tending  to  that  con« 
elusion. 

I  think  there  was  nO  substantial  variance ;  and  if  the  evidence 
given  was  not  sufficient  to  carry  the  cause  to  the  jury,  still  the 
court  should  not  have  overruled  the  question  put  to  the  plain 
tiflfs  clerk. 

Judgment  reversed 
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CusHMAN  and  others  vs.  Bailey  &  Conkling. 

r.  loaned  B.  9 1 000  for  a  year,  leased  him  a  building  to  be  occupied  as  a  Mora  tm 
the  same  period,  and  stipulated  that  his  son  should  attend  the  store  as  R*8  c\eA 
without  specific  compensation : — In  consideration  whereof*  B.  agreed  to  invest 
83000  in  the  store,  conduct  it  during  the  year,  and  at  the  expiiation  thereof  repay 
the  8 1 000  and  surrender  the  premises  if  required,  accounting  for  the  business 
done,  and  rendering  to  C.  one  equal  third  of  all  the  profiU,  &c.  Held,  safficieiit 
to  constitute  a  partnership,  especially  as  to  third  persons. 

Assumpsit  by  the  plaintiffs  against  Bailey  and  Conkling. 
tried  at  the  New- York  circuit,  December  18th,  1840,  before  Ed 
WARDS,  C.  Judge.  The  sole  question  was,  whether  certain 
articles  of  agreement  dated  April  15th,  1837,  between  the  de- 
fendants, constituted  them  partners  in  trade,  and  so  jointly  liable 
in  this  case.  The  terms  of  the  agreement  sufficiently  appear  in 
the  opinion  of  the  court.  The  circuit  judge  held,  that  the  de- 
fendants were  thereby  constituted  partners,  to  which  the  defen- 
dants excepted ;  and  a  verdict  having  been  rendered  for  the 
plaintiffs,  the  defendants  now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

jS  J.  Wilkin,  for  defendants. 

J,  S,  Bosworthj  for  plahitiffs. 

By  the  Court,  Cowen,  J.  By  the  terms  of  the  agree 
ment  in  question,  Conkling  loaned  to  Bailey,  for  one  year 
the  sum  of  $1000,  demising  to  him  a  store,  and  stipulating 
that  his  son  should  faithfully  attend  it  as  a  clerk  for  die 
same  term  without  specific  compensation  ;  in  consideration 
whereof  Bailey  agreed  to  invest  a  capital  of  at  least  $3000 
in  the  business  of  store  keeping,  manage  it  during  the 
same  term,  and  at  its  expiration  render  an  account  of  tJie 
business,  and  if  required,  pay   over   to  Conkling  the  $1000 
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surrender  possession  of  the  store,  and  pay  Conkling  one  eqnai 
third  part  of  all  profits  made  by  the  business  of  the  store,  and 
the  business  necessarily  and  properly  connected  with  it.  This 
agreement  was  acted  upon ;  and  I  am  of  opinion,  constituted  a 
partnership.  The  agreement  winds  up  with  the  essential  crite- 
rion of  a  partnership,  an  indefinite  share  by  moieties  in  the 
profits.  It  is  scarcely  possible  that  an  agreement  can  be  so 
framed,  and  not  enure  as  a  contract  of  partnership,  especially 
with  regard  to  third  persons.  {CoUyer  on  Partnershipy  43,  a, 
and  44,  Am.  ed.  of  1839.  Grace  v.  Smith,  2  W.  Bl.  998. 
Waugh  V.  Carver,  2  H.  Bl,  235,  246,  7.  Champion  v.  Bost 
wick,  18  Wejidell,  176.    Dob  v.  Halsef/,  16  John.  34.) 

New  trial  denied. 


liXfiKLK  vs.  UaBCUCK. 

Where  aasi|riMe9  of  personal  estate  in  trust  for  creditors  requested  A*  to  {mrcfaape 
a  judgmeot  against  th^  assignor,  then  a  subsisting  lien  on  his  real  estate, 
whereupon  A.  accordingly  did  so,  giving  his  own  notes  for  the  judgment  and 
taking  an  assignment  of  it  directly  to  himself;  Held,  no  extinguishment  of  the 
lien,  though  the  purchase  was  intended  for  the  assignees*  benefit,  and  they  subse 
quentl  J  paid  A.'s  notes  out  of  the  trust  funds. 

The  result  would  have  been  the  same  bad  the  assignees  purchased  the  judgment 
without  the  intervention  of  A.,  it  not  appearing  that  a  satisfaction  was  intended : 
and  this,  aembUi  as  well  in  equity  as  at  law. 

In  equity,  if  trustees,  by  an  unauthorized  use  of  the  trust  funds,  purchase  a  judg- 
ment,  the  eewtui  que  tmH  may  elect  either  to  stand  as  the  equitable  owner  of  it, 
or  to  consider  the  purchase  a  wrong,  and  call  the  trustees  to  account  for  the  funds 
thus  misapplied ;  in  which  latter  case  the  judgment  will  be  regarded  as  belonging 
to  the  assignees  in  their  own  right     Semble, 

K  mortgagor  who  has  parted  with  the  equity  of  redemption,  but  against  whom  there 
are  judgments  constituting  liens  on  the  mortgaged  premises,  has  still  an  interest 
that  the  property,  when  sold  on  the  mortgage,  shall  bring  enoagh  to  satisfy  all  the 
incumbrances ;  and  hence  where  he  withdrew  a  bid  made  by  him  at  the  sale,  and 
allowed  the  owner  of  the  equity  of  redemption  to  purchase  undei  the  mortgage, 
the  latter  agreeing,  in  consideration  thereof,  to  pay  off  the  judgments :  Heldt  a 
promise  upon  sufficient  <^nsideration,  on  which,  after  a  failure  tu  comply  with  it, 
the  mortgagor  might  maintain  an  action. 

An  express  promise  to  one  having  r    personal   interest  in  it,  entitles  him  to  mm 
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in  hifl  own  name  for  a  breach,  though  the  ctreurostances  are  nich  that  tti  pur* 
formance  mast  have  enured  chiefly  to  the  benefit  of  others. 

Assumpsit,  tried  befoie  Gridlev,  C.  Judge,  at  the  Oswego 
circuit,  in  June,  1839.  The  case,  as  it  stood  upon  the  evi- 
dence given,  and  the  evidence  offered  by  the  defendant  and 
rejected  by  the  judge,  was  this :  The  plaintiff  owned  two 
pieces  of  land  in  the  county  of  Oswego,  and  on  the  27th  of 
April,  1830,  mortgaged  the  same  to  Richard  Varick,  to  secure 
the  payment  of  $1000,  with  interest.  On  the  14th  October, 
1833,  he  mortgasred  the  same  premises  to  Rudolph  Bunner — 
the  amount  of  this  mortgage  not  appearing.  On  the  11th  Ju- 
ly, 1834,  Mather  4*  Marvin  recovered  two  judgments  against 
the  plaintiff,  amounting  to  $828,07,  which  were  liens  on  the 
same  premises.  In  July,  1835,  the  second,  or  Bunner  mort- 
gage, was  foreclosed  by  advertisement  and  sale  under  the  stat- 
ute, and  (he  premises  were  purchased  bv  Rudolph  Biinntsr 
jun.  who  on  the  next  (tny  conveyed  rho  property  to  the  de- 
fendant.  And  in  Novpmher  1^35,  tb«*  Maintiff  released  and 
quit-claimed  all  his  right,  title  and  mterest  in  the  property  \a 
tne  defendant. 

The  eldest,  or  Varick  mortgage,  was  afterwards  fore- 
closed in  chancery,  and  the  sale  took  place  on  the  27ih 
September.  1836.  When  the  property  was  put  up  by  the 
master,  the  defendant  first  made  a  small  bid,  and  the  plain- 
tiff then  made  a  larger  one.  The  defendant  then  requested 
some  delay,  and  had  a  conversation  with  the  plaintiff.  The 
defendant  said  that  if  the  plaintiff  continued  to  bid,  it  would 
oblige  him  to  run  the  property  up  and  make  him  the  trouble 
of  raising  a  large  sum  to  pay  into  court  The  plaintiff  said 
he  wanted  to  have  the  property  pay  the  judgments,  and 
the  parties  spoke  of  the  property  as  of  sufficient  value?  to 
pay  all  the  incumbrances.  The  defendant  said,  that  if  the 
jjlaintiff  woidd  withdraw  his  bid  and  allmo  the  defendant  to 
become  the  purchaser,  he  woidd  pay  any  judgments  which 
had  been  recovered  against  the  plaintiff  and  were  a  lietf 
on  the  property,  and  which  would  be  entitled  to  a  surplus. 
The   plaintiff  accept(!d    this    proposition    and   withdrew  liii 
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bid,  and  the  defendh.it  beoame  the  purchaser  and  receiyrd 
the  master's  deed.  This  action  is  brought  upon  the  defen- 
dant's promise  above  mentioned,  and  the  plaintiff  claims  ui 
^rcover  on  the  ground  that  the  defendant  has  not  paid  the 
two  judgments  in  favor  of  Mather  &  Marvin.  The  defen- 
dant insisted  that  the  promise  was  void  for  the  want  of  con- 
sideration. The  judge  overruled  the  objection,  and  the  defen 
dant  excepted. 

In  May,  1834,  the  plaintifl  made  a  voluntary  assignment 
of  his  choses  in  action  and  other  personal  property  to  Grant, 
Morgan  6c  Hatch,  in  trust  tbi*  the  benefit  of  his  creditors. 
On  the  2d  September,  1836,  before  the  chancery  sale,  Wil- 
Ham  P.  Allen  purchased  the  two  judgments  in  favor  of  Ma- 
ther &  Marvin,  and  took  an  assignment  of  the  same  in  his 
own  name,  and  gave  his  two  notes  for  the  purchase  money, 
being  half  of  the  amount  then  due  on  the  judgments.  Al 
though  he  took  the  assignment  in  his  own  name  and  gave 
his  own  notes,  he  acted  as  the  trustee  of  the  assignees  of 
the  plaintiif,  and  subsequently  paid  the  notes  out  of  moneys 
which  came  to  his  hands  as  the  avails  of  the  plaintiflf's  prop 
erty  which  had  been  transferred  to  the  assignees.  On  the  day 
of  the  trial,  Allen  made  a  formal  assignment  of  the  judgments 
to  the  assignees,  to  whom  they  before  equitably  belonged. 
The  defendant  insisted,  that  the  purchase  made  by  Allen 
amounted  to  a  payment  of  the  judgments,  and  consequently 
that  they  were  not  liens  upon  the  property  at  the  time  the 
promise  was  made.  Overruled,  and  exception.  He  also  in- 
sisted, that  the  promise  to  the  plaintiff  was  for  the  benefit  of 
the  assignees,  and  that  the  action  should  have  been  brought  in 
their  names.  Overruled,  and  exception.  Verdict  for  the  plain- 
tiff, for  the  amount  which  Allen  paid  for  the  judgments  with 
interest — $558,06.  The  defendant  now  moved  for  a  new  trial 
on  a  bill  of  exceptions 


W.  Duer,  for  defendant. 

fV.  K  Allen  ^  J,  A,  Spencer,  for  plaintiff 
Vol.  I.  67 
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liy  the  Coiirt,  Bronson,  J.  It  is  quite  clear  that  the  stAlotfl 
foreclosure  of  the  mortgage  to  Banner  did  not  cut  off  the 
lien  of  the  judgments.  (2  B.  S.  646,  §  8.)  Mather  &  Mar- 
vin had  the  right  to  come  in  and  redeem  from  the  purchaser. 
Nor  do  I  see  how  the  assignment  to. Allen  could  destroy  thn 
lien.  Although  he  consulted  with  the  assignees  and  intend- 
ed the  purchase  for  their  benefit^  he  took  the  assignment  in 
his  own  name  and  gave  his  own  notes  for  the  purchase  mo- 
ney. At  law,  he  must,  I  think,  be  regarded  as  the  owner  of 
the  judgments :  and  as  such  he  stood  in  the  place  of  Mathei 
&,  Marvin  at  the  time  the  promise  was  made  on  which  the  ac 
rion  is  founded.  He  might  have  redeemed  from  the  defendant, 
who  had  acquired  the  title  of  the  purchaser  under  the  Bun  net 
mortgage.  In  other  words,  the  judgments  were  still  subsisting 
liens  upon  the  property. 

If  we  are  at  liberty  to  look  at  the  case  as  it  would  be  viewed 
in  a  court  of  equity,  it  will  not  change  the  result.  The  as- 
signees did  not  intend  by  the  purchase  to  extinguish  the  judg- 
ments. On  the  contrary,  they  took  an  assignment  in  the  name 
of  a  third  person  for  the  very  purpose,  as  we  must  presiune,  of 
keeping  the  judgments  on  foot.  This  was  not  injurious  to  the 
creditors  whom  they  represented.  The  real  estate  of  the  plain* 
tiff  was  not  assigned  to  them,  and  by  purchasing  the  judg 
ments  and  causing  them  to  be  satisfied  out  of  the  leal  estate^ 
they  relieved  the  trust  fund  to  be  derived  from  the  personal 
property  from  the  burden  of  these  two  debts,  and  thus  increased 
their  means  of  satisfying  the  other  creditors. 

But  whether  the  purchase  was  beneficial  to  the  crediMis 
or  not,  I  think  a  court  of  equity  would  not  declare  th<' 
judgments  satisfied.  It  may  be  true^  as  the  defendant  in- 
sists, that  the  trustees  could  not  deal  in  this  way  with  tlie 
trust  fund ;  and  then  it  is  quite  clear  that  they  could  not 
make  a  profit  to  themselves  by  the  transaction.  When  a 
trustee  misapplies  the  funds  in  his  hands,  the  loss,  if  a  los^ 
results,  will  fail  upon  him ;  and  if  he  make  a  profit,  he 
must  account  for  it  to  the  cestui  que  trust.  If  tl)e  pur- 
chaae   of  the  judgments   was   an   unauthorized   use   of  tli« 
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fand  in  the  hands  of  the  assignees,  the  creditors  whom  they 
represent  might  either  have  claimed  the  benefit  of  the  pur- 
cliaso,  in  which  case  they  would  stand  as  the  equitable  own- 
ers of  the  judgments;  or  they  might  have  treated  it  as  or 
wr»>ng  done  to  them,  and  call  on  the  assiornees  to  account  for 
the  money  paid  for  the  judgments.  Had  the  creditors  taken 
the  latter  course,  it  would  not  have  worked  a  satisfaction  of 
the  judgments,  but  they  would  have  belonged  to  Grant, 
Morgan  &  Hatch — not  as  assignees,  but  in  their  own  right 
A  court  of  equity  would  not  go  beyond  requiring  them  to 
account  for  the  money,  and  overturn  their  title  to  the  prop- 
erty purchased  with  the  trust  fund.  That  would  be  a  double 
punishment. 

The  formal  legal  title  to  the  judgment  at  the  time  of  the 
promise  was  in  Allen.  But  if  we  regard  him  as  a  trustee, 
and  look  for  the  equitable  title,  we  shall  find  it  either  in  the 
assignees  for  the  benefit  of  the  plaintiff's  creditors,  or  in  the 
assignees  in  their  own  right ;  and  in  either  chse  the  judgments 
were  a  lien  on  the  land  at  the  time  of  the  promise.  If  the 
lien  continued,  it  follows  of  course  that  the  owner  of  the  judg- 
ments, whoever  that  owner  may  be,  was  entitled  to  the  surplus 
money  arising  from  the  sale  after  satisfying  prior  incumbrances. 
The  plaintiff  has  therefore  succeeded  in  making  out  a  breach 
of  the  defendant's  agreement. 

The  next  inquiry  is,  whether  there  was  a  sufficient  con- 
sideration for  the  defendant's  promise.  And  here  I  am  not 
able  to  perceive  any  serious  difficulty  in  the  case.  The  proper- 
ly was  of  sufficient  value  to  satisfy  all  the  incumbrances.  The 
plaint-ff,  who  was  personally  bound  by  the  judgments,  had  an 
interest  in  having  them  satisfied  by  the  sale ;  and  the  defen- 
dant was  willing  to  take  the  property  and  pay  the  judgments, 
if  he  could  be  relieved  from  the  necessity  of  raising  and  paying 
the  money  into  court.  The  plaintiff  thereupon  withdrew  his 
bid,  and  permitted  the  defendant  to  become  the  purchaser  with- 
nut  competition,  on  his  undertaking  to  pay  off  the  judgments. 
Thtit  there  was  a  sufficient  consid^rration  for  the  promise  I  can* 
not  doubt. 
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As  the  plaintiff's  deed  to  the  defendant  was  a  mere  quit  claii^ 
it  imposed  no  obligation  on  the  plaintiff  to  pay  off  the  judg- 
ments for  the  defendant's  benefit  The  defendant  took  the  land 
subject  to  the  lien  of  the  judgments.  And  although  the  plain 
tiff  had  parted  with  the  equity  of  redemption,  yet  as  the  judg 
ments  were  a  personal  charge,  he  had  an  interest  in  having 
them  satisfied.  He  had  the  same  right  as  any  one  else  to  bid 
at  the  sale  under  the  Yarick  mortgage,  and  if  he  had  become 
the  purchaser  and  thus  satisfied  the  judgments,  he  would  have 
obtained  an  equivalent  in  the  title  to  the  land,  and  the  defen 
dant  would  have  lost  all  that  he  acquired  by  the  sale  under  the 
Bunner  mortgage.  The  plaintiff  relinquished  his  right  to  pur 
chase,  on  the  defendant's  undertaking  to  pay  off  the  judgments. 
There  was  a  loss  or  the  relinquishment  of  a  right  by  one  party, 
and  a  benefit  secured  to  the  other ;  and  it  seems  impossible  to 
deny  that  there  was  a  sufficient  consideration  for  the  promise. 

Although  Allen,  or  the  trustees,  or  some  other  third  person^ 
might  derive  a  benefit  from  the  performance  of  the  defendant's 
undertaking,  yet  as  there  was  an  express  promise  to  the  plain- 
tiff, and  he  had  a  personal  interest  in  its  performance,  the  action 
was  well  brought  in  his  name. 

New  trial  denied. 


Stafford  vs.  Bacon. 

If  a  debtor,  tbroagh  a  wilful  misrepreBentation  or  sappression  of  material  facts  in  re* 
sped  to  the  state  of  his  afTairs,  induces  his  creditor  to  accept  the  note  of  a  third 
permn  for  part  of  the  demand,  in  full  payment  and  discharge  of  the  whole,  the 
accord  and  satisfaction  are  void  ;  and  even  the  creditor's  release,  obtained  under 
such  circumstances,  may  be  set  aside  in  equity. 

Where  a  debt  has  been  discharged  by  accord  and  sattsfactiOQ  for  less  than  ill 
amount,  there  remains  no  such  moral  obligation  to  pay  the  balance  as  will  sup- 
port a  subsequent  promise  to  that  tfScei. 

Othem^sc,  of  a  discharge  which  is  not  the  mere  aei  of  tit  party,  bat  by  ofentim 
of  law  :  e.  g.  an  insolvent  discharge. 

Whem   the  plaintiff  relies  on    a   subsequent  promise  lo  pay  a  debt 
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ifisehargred,  he  must  declare  upon  or  reply  it  specially ;  and  cannot  avail  himaeU 
of  it  under  general  pleadings. 

Even  though  a  new  trial  is  moved  for  upon  a  aue,  the  grounds  assumed  on  the  ar- 
gument should,  in  general,  appear  to  have  been  distinctly  mentioned  to  the  judge 
at  the  trial 

A  mere  casual  expression  to  a  airanger  of  one's  intent  to  pay  a  debt  discharged  bj 
operation  of  law,  cannot  be  made  available  as  a  new  promise  to  the  creditor. 

Otherwise,  aemble,  where  it  is  intended  by  the  debtor  that  a  promise  by  him  to  a 
stranger  should  be  communicated  to  the  creditor ;  for  the  latter  may  then  adopt 
the  act  of  the  stranger  receiving  it,  and  thus  make  him  an  agent. 

Quere,  whether,  the  promise  being  to  the  son  of  tlie  creditor^  the  jury  may  presume 
firom  this  that  the  debtor  intended  it  for  the  creditor. 

Assumpsit,  tried  at  the  Albany  circuit,  June  17th,  1839,  be- 
fore CusHMAN,  C.  Judge.  The  declaration  was  general,  for 
goods  sold  and  delivered,  money  paid,  &c.  lent  and  advanced, 
&c.  and  money  had  and  received,  together  with  a  count  upon 
an  account  stated.  Plea,  non-assumpsit,  with  notice  of  an  ac* 
cord  and  satisfaction. 

The  plaintiff  proved  an  account  for  goods  sold  to  the  defen- 
dant, which,  together  with  interest,  and  over  and  above  some 
credits,  amounted  to  rising  of  $2479,19  on  the  26th  of  May, 
1829.  On  that  day,  as  appeared  by  a  cross-examination  of  the 
pla'mtiff's  witnesses,  the  defendant  having  represented  himself 
as  iu  failing  circumstances,  and  unable  to  pay  more  than  six 
shillings  and  eight  pence  on  the  pound,  a  compromise  was  ac- 
cordingly concluded  between  the  parties,  and  the  note  of  H. 
Horton  &  CJo.  for  the  proportion  mentioned  was  received  by 
the  plaintiff  in  satisfaction  and  discbarge  of  his  whole  demand 
The  evidence  of  the  compromise  was  in  writing,  and  tlie  papers,  in- 
zl  uding  the  plaintiff's  receipt,  were  produced  and  read  in  evidence. 

The  plaintiff  insisted  at  the  trial,  that  the  compromise  was 
procured  by  fraudulent  representations  on  the  part  of  the  defen- 
dant, in  respect  to  the  then  state  of  his  affairs ;  and  considera- 
ble evidence  was  addressed  to  the  jury  on  that  question  by  both 
parties. 

The  plaintiff  also  relied  on  a  promise  by  the  defendanv 
made  subsequent  to  the  compromise.  Job  Stafford,  the 
plaintiff's  son,  was  the  only  witness  who  spoke  to  this  part 
of  tlie  case.      He  testified,  that,  in  1825,  he  was  a  clerk  of 
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the  plaintiff;  that  he  knew  of  the  compromise  in  1829 ;  that  af 
ter  the  compromise,  he  and  the  defendant  had  a  conversation, 
in  which  the  latter  told  the  witness,  the  plaintiflFhad  acted  verj 
handsomely  with  him  (the  defendant)  in  settling  the  demand  ir 
question ;  and  he  would  pay  the  plaintiff  the  balance  of  the  de 
mand  when  he  was  able.  Evidence  was^iven  tending  to  show 
that  at  the  time  of  the  commencement  of  this  suit,  and  before, 
the  defendant  was  of  sufficient  ability  to  pay  such  balance. 

On  the  plaintiff  resting,  the  defendant's  counsel  moved  for  a 
nonsuit,  specifying  the  following  among  other  grounds,  viz : 
that  the  evidence  relating  to  the  promise  of  the  defendant  and 
his  subsequent  ability  to  pay,  was  inadmissible  under  the  state 
of  the  pleadings,  and  should  therefore  be  stricken  from  the  case 
or  disregarded ;  and  that  there  was  no  evidence  for  which  the 
defendant  ought  to  be  put  upon  his  defence  on  the  ground  of  a 
subsequent  promise.  Also,  that  there  was  no  sufficient  evidence 
of  the  compromise  having  been  fraudulently  obtained,  to  put  tht 
defendant  on  his  defence  as  to  that  part  of  the  case. 

The  several  points  thus  made  were  each  overruled,  and  the 
motion  for  a  nonsuit  denied ;  whereupon  the  defendant's  coun 
sel  excepted. 

After  the  testimony  was  closed  on  both  sides,  the  defendant's 
counsel  insisted  to  the  court  and  jury,  that  the  defendant 
was  entitled  to  a  verdict  for  each  and  all  the  reasons  men- 
tioned in  his  application  for  a  nonsuit ;  that  the  conversation 
sworn  to  by  Job  Stafford  was  not  in  law  a  valid  or  binding  con- 
tract, or  promise ;  that  evidence  to  establish  a  subsequent  prom- 
ise was  inadmissible  under  the  pleadings ;  and  that  there  was 
no  sufficient  evidence  of  the  alleged  fraud  in  obtaining  the  com- 
promise. 

The  circuit  judge  charged  the  jury,  that  if,  from  the  evi- 
dence, they  believed  the  alleged  compromise  was  obtained  by 
the  defendant's  fraud ;  or  if  they  were  satisfied  by  the  proof  that 
the  defendant,  after  the  compromise,  promised  to  pay  the  bal« 
aiice  when  he  was  able,  and  that  at  the  time  this  suit  was  com* 
menced  he  was  thus  able,  then,  in  either  case,  they  should  find 
for  the  plaintiff. 
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The  jury  having  found  a  verdict  for  the  plaintiff,  the  defeti- 
daot  now  moved  for  a  new  trial  on  a  case. 

A.  Taber,  for  the  defendant 

J.  Lansing  ^  M,  T.  Reynolds,  Hot  the  plaintiff! 

By  the  Court,  Cowen,  J.  No  dispute  exists  on  the  ongi- 
Utd  account.  The  question  of  fraud  in  procuring  the  com* 
promise  was  properly  submitted  to  the  jury;  and  were  this 
the  only  point,  their  finding  would  not  be  disturbed.  The  du- 
ty of  a  debtor  who  comes  for  a  discharge  on  part  payment,  is 
clear.  If  he  wilfully  misrepresent  or  suppress  any  material 
fact  in  the  statement  of  his  affairs,  the  accord  and  satisfaction 
are  void ;  and  even  a  sealed  release  would  be  set  aside  in  equi- 
ty. The  cases  on  this  point  are  cited  in  Carter  v.  Connell. 
(1  Whart,  392,)  and  the  rule  well  expressed  by  Sergeant,  J.  at 
p.  397. 

But,  fraud  out  jf  the  way,  there  is  no  doubt  the  original  debt 
was  discharged  by  the  compromise  and  payment  of  six  shil- 
lings and  eight  peLce  on  the  pound.  The  note  of  H.  Horton  &, 
Co.  was  received  expressly  in  satisfaction. 

The  answer  set  up  by  the  plaintiff  was,  that  the  defendant 
had  subsequently  pro.nised  to  pay  when  he  was  able. 

This  is  resisted :  1.  On  the  ground  that  the  special  promise 
was  neither  declared  on  nor  replied ;  and  2.  That  it  was  void, 
for  want  of  consideration. 

The  only  ground  on  which  the  plaintiff  could  make  the  prom- 
ise available,  was  the  moral  obligation  to  pay  a  debt  clearly  ex- 
tinguished; and  the  point  «)f  pleading  was  entirely  settled  by 
this  court  in  Depuy  v.  Swart,  (3  Wend.  135.)  There,  the  defen- 
dant had  been  discharged  uuder  the  two-third  insolvent  art 
The  plaintiff  sued  on  a  negotiable  note  given  previous  to  the  dis- 
charge, alleging  also  a  new  and  absolute  promise  to  the  payee, 
who  sold  the  note  to  the  plaintiff.  This  court  held  that  it  was 
discharged ;  that  the  subsequent  pr(>/nise  made  a  new  contract  on 
which  the  payee  must  declare  specially  or  reply  the  new  prom- 
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Ise.  The  same  thing  was  repeated  in  Moore  v.  Fte/r,  (4 
Weiid.  420,)  and  Wait  v.  Morris,  (6  id.  394.)  A  fortiori, 
when  the  promise  is  conditional.  Pet^n  v.  Bennett  (4  Camp. 
205,)  is  also  in  point.  The  plaintiff  declared  for  goods  sold, 
&c. ;  defence,  a  certificate  under  the  bankrupt  act ;  answer, 
a  new  promise.  Lord  Ellenborough  told  the  jury  exprefsly, 
that  if  they  thought  the  new  promise  was  conditional,  the 
plaintiff  could  not  recover,  because  he  had  not  declared  spe- 
cially. Wait  V.  Morris  was  the  case  of  a  conditio  lal  prom- 
ise, after  an  insolvent  discharge.  The  ]Jainliff  replied  a  sub 
sequent  ratification  of  the  promises  declared  on,  but  omitted 
to  state  the  condition ;  nor  indeed,  perhaps,  was  even  an  ab- 
solute promise  replied  in  due  form.  This  court  held  a  rep- 
hcation  at  least,  essential ;  and  granted  a  new  trial  with  leav« 
to  amend. 

I  need  not  stop  to  show,  that  an  accord  and  sati.sliictioii 
is  a  still  stronger  case  for  the  defendant.  It  is  a  conveii- 
tiomd  discharge,  the  same  as  a  release  or  actual  payment  of 
the  whole. 

In  the  case  at  bar  the  point  was  distinctly  made,  that  evi- 
dence of  the  subsequent  promise  was  inadmissible  under  the 
pleadings.  And  yet  the  charge  was,  that  a  promise,  to  pay  on 
becoming  able,  and  actual  ability,  would  entitle  the  plaintiff  to 
a  verdict.  Nearly  the  same  point  had  been  previously  made 
on  the  motion  to  nonsuit. 

The  abstract  question,  whether  moral  obligation  be  predicable 
of  a  debt  discharged  by  accord  and  satisfaction,  does  not  seem 
to  have  been  raised  very  distinctly  at  the  trial.  The  point  on 
the  motion  for  a  nonsuit  was,  "  There  is  no  evidence  for  which 
the  defendant  ought  to  be  put  upon  his  defence  on  the  ground 
of  a  subsequent  promise."  And  again,  after  the  close  of  the 
evidence — "  the  conversation  sworn  to  by  Job  Stafford,  was  nrt 
in  law  a  valid  or  binding  contract  or  promise."  Job  Stafibrd  ap- 
pears  to  be  the  only  witness  who  spoke  to  the  promise.  A 
motion  was  also  made  in  the  course  of  the  trial  to  strike  out  that 
part  of  his  testimony.  The  particular  ground,  viz.  that  the 
debt  hfvl  hren  discharged,  was  not  mentioned ;  and  the  allied 
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IMomise  is  now  assailed  for  three  reasons  besides  that,  viz. 
1.  as  varying  the  terms  of  the  written  compromise ;  2.  as  being 
nudtun  pactum  ;  3.  as  not  made  either  to  the  plaintiff  or  his 
agent.  Strictly,  all  these  grounds  should  have  been  mentioned 
at  the  trial.  They  would  then  have  been  distinctly  seen,  per- 
haps allowed,  and  the  plaintiff's  counsel  or  the  judge  being 
made  aware  of  the  defects,  farther  evidence  might  have  been 
given  on  that  or  on  other  branches  of  the  case.  All  the  four 
points  now  made,  are,  however,  included  in  the  general  objec- 
tion ;  and,  as  i  am  of  opinion  that  there  must  be  a  new  trial 
on  another  ground,  and  the  points  were  discussed  on  the  argu* 
ment,  it  may  be  useful  to  examine  and  dispose  of  them. 

The  first  objection  is  obviously  without  any  foundation  in 
fact  The  promise,  so  far  from  varying  the  terms  of  the  writ- 
ten compromise,  assumed  its  existence,  and  stipulated  to  pay 
the  balance.  The  second — ^that  the  promise  was  nudum  pac- 
kim — is  nearly  identical  with  the  objection  that  no  moral  obli- 
e:ation  remained.  That  it  was  made  neither  to  the  plaintiff 
nor  his  agent  is,  I  think,  a  fatal  objection.  A  mere  casual  ex- 
pression of  intention  to  pay,  made  to  a  stranger  after  a  man 
has  been  discharged,  as  an  insolvent  for  instance,  would  clear- 
ly be  unavailable  in  favor  of  the  creditor.  {Moore  v.  Viele, 
4  Wend,  420,  422.)  In  this  case,  it  is  said,  if  made  to  a  third 
person  it  may  be  ^ood.  There  is  no  doubt  of  that ;  for  it 
may  be  intended  that  it  should  be  reported  to  the  creditor; 
and  he  might,  in  such  case,  adopt  the  act  of  the  stranger  in 
receiving  it,  thus  making  him  his  agent.  It  is  insisted  that 
Job  Stafford  was  clerk  to  the  plaintiff,  and  in  that  sense  his 
agent.  But  I  cannot  find  proof  that  he  was  so  when  the 
promise  was  made,  though  there  is  evidence  that  he  had  been 
before,  in  1825.  Several  years,  however,  had  elapsed  between 
that  time  and  the  period  of  the  promise.  His  being  a  son 
of  the  plaintiff  wrs,  it  may  be,  a  circumstance  with  the  jurv 
that  the  defendant  intended  his  promise  for  the  plaintiff,  who, 
therefore,  had  a  right  to  adopt  it.  The  promise  was  for  his 
benefit ;  and  he  bringing  his  action  upon  it  may,  perhaps,  by 
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this  act,  have  connected  himself  with  it  Should  the  ob 
jection  be  made  on  the  new  trial,  there  is  by  no  means  aa 
impossibility  that  it  may  be  answered.  But  the  law  has 
stood  ever  since  Weeks  v.  TybcUd,  {Nayi's  Rep.  11,)  that 
the  communication  of  an  intent  to  pay,  made  to  a  mere  stran- 
ger, and  not  connected  with  the  plaintiff  by  any  matter  be- 
fore or  after,  is  void.  ( Vid.  Cole  v.  Cottingham^  8  Carr.  ^« 
Payne,  75.) 

Whether  after  the  debt  was  discharged  by  an  accord  and 
satisfaction,  there  remained  any  moral  obligation  to  psiy  the 
balance,  will  perhaps  form  the  decisive  question,  at  least  in 
one  branch  of  the  cause.  I  think  there  did  not.  The  stron?- 
est  c^e  for  the  plaintiff  is  that  of  an  insolvent  discharge  un- 
der the  two-third  act,  on  the  petition  of  the  plaintiff  There 
it  is  held,  enough  remains  to  sustain  a  new  promise.  (JIfo 
Nair  V.  Gilbert,  3  Wend.  344.)  But  this  is  a  discharge  by 
provision  of  positive  law.  Chitty  says  that  '^  in  all  the  cases 
in  which  a  moral  obligation  has  been  deemed  a  sufficient 
consideration  for  the  defendant's  express  promise,  &c.  nothing 
but  the  provision  of  some  positive  law  had  interposed  to  pre- 
clude a  legal  remedy,  &c.  until  the  defendant  expressly  prom- 
ised." {ChU.  on  Contr.  12,  13,  Phil.  ed.  of  1834.)  It  is  not 
necessary  to  go  over  the  cases.  Many  are  collected  in  a  note 
to  Edwards  v.  Davis,  (16  John.  Rep.  283,  4,)  in  support  of 
the  proposition  thus  limited ;  and  it  had  been  before  the  pub> 
lication  of  16  John,  adopted  in  substance  by  Spencer,  J.,  in 
Smilh  V.  Ware,  (13  John.  Rep.  257,  259.)  The  proprictj', 
indeed  the  necessity  of  such  a  limitation,  is  shown  by  Dag- 
gett, J.  in  Cook  V.  Bradley,  (7  Conn.  Rep.  67;)  and  he 
also  contends,  on  a  very  full  consideration  of  the  cases  down 
to  1828,  that  we  are  bound  to  it  by  legal  authority.  ( Vid,  also 
Mills  V.  Wyman,  3  Pick.  207,  and  Eastwood  v.  Kenyan,  S 
Parry  ^  Dav.  276.) 

In  the  case  at  bar,  the  plaintiff  had  accepted  the  com- 
mercial paper  of  a  third  person,  expressly  in  satisfaction; 
and  there  seems  also  to  have  been  a  general  compromim 
with   creditors,   in  which   he  participated.     He  himself  bid 


UTICA,  JULY,  1S41.  539 

Stafford  v.  Bacon. 

riituaily  promised  the  defendant  and  the  other  creditors  to  con« 
aider  the  debt  discharged.  The  moral  obligation  lies  rnuch  on 
his  side.  I  speak  not  of  the  alleged  fraud  in  obtaining  the  re- 
ceipt. If  that  exist,  no  doubt  the  defendant  is  liable ;  and  had 
t!iat  alone  been  put  to  the  jury,  I  could  have  felt  no  difficulty. 
Tiiere  were  circumstances  of  suspicion  which  called  for  expla- 
nation. But  looking  at  the  form  in  which  the  case  was  put  to 
the  jury,  they  may  have  based  themselves  entirely  on  the  prom- 
ise and  supposed  moral  obligation  of  the  defendant.  The  case 
is  the  same  in  legal  effect  as  if  the  debt  had  been  released  un- 
der seal,  or  paid  in  full. 

When  a  debtor  is  voluntarily  and  fairly  discharged  by  his 
creditors,  it  must  be  left  to  his  option  whether  he  will  pay. 
Being  an  honest  man  and  becoming  able,  payment  would  be 
a  thing  of  course ;  but  that  is  a  matter  of  mere  imperfect  obli- 
gation which  the  law  can  not  act  upon  without  going  wide 
of  its  office,  and,  indeed,  dismissing  the  rule  which  calls  for 
a  valuable  consideration  in  any  case.  In  one  sense,  a  man  is 
always  under  a  moral  obligation  to  fulfil  a  fair  promise  wheth- 
er made  on  a  consideration  or  not ;  for  instance,  a  promise  of 
charity  to  a  stranger.  It  would  follow  from  the  proposition  in 
question  as  it  is  sometimes  put,  that,  in  the  case  supposed,  a 
second  promise  might  be  sued  upon,  and  the  charity  enforced 
by  execntion,(a) 

I  am  aware  that  the  conclusion  to  which  I  have  arrived 
is  opposed  by  the  decision  in  Willing  v.  Peters,  (12  Serg-. 
4*  Rawle,  177,)  decided  in  1824.  That  case  was  the  same 
OS  the  one  before  us.  The  court  held  the  promise  binding, 
and  likened  it  to  a  promise  by  an  insolvent  discharged  un- 
der the  two-third  act.  That  case,  however,  was  questioned 
in  the  very  court  which  decided  it,  and  I  think  overturned, 
by  the  late  case  of  Snevily  v.  Reed,  f9  Watts,  396,  401,  A. 
D.   1840.)    The  plaintiff  had  discharged  the  body  of  the 


(a)  A  merely  moral  or  conseientioas  obligation,  uooooneeted  with  any  prior  legal 
tf  eqaitable  claim,  will  not  rapport  a  promise.  {EhU  v.  Judwn,  24  WeniL  97.  99« 
p'f  Bronaon,  J.) 
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defendant  from  custody  under  a  ca.  sa.,  and  he  afterwards 
promised  to  pay  the  debt.  Held,  that  no  moral  obligation  re- 
mained, sufficient  to  sustain  the  promise. 

My  opinion  is,  that  a  new  trial  should  be  granted,  tlie  cosfa 
to  abide  the  event 

New  trial  ordered. 


Morris  vs,  Keyes. 

An  oxemplifieation  of  the  record  of  a  will  merely,  without  the  proolst  eannol 
be  received  ia  evidence.  The  whole  record  (indading  the  proofs)  most  be  cer- 
tified. 

A  trenscript  of  the  record  of  a  deed,  without  a  traiuoript  of  the  certificate  of  pio- 
bate  or  acknowledgement,  is  not  evidence. 

Neither  the  record  of  a  deed  or  win  is  more  than  prima  facie  evidence  of  the  au- 
thenticity of  the  original. 

To  show  a  fine  levied  under  the  act  of  1787,  the  original  record  of  the  proceedings 
in  this  court,  or  an  authenticated  copy  thereof,  must  be  resorted  ta 

Ejectment  for  lands  in  St.  Lawrence  county,  tried  before 
WiLLARD,  C.  Judge,  at  the  St.  Lawrence  circuit.(a) 

The  will  of  Governeur  Morris,  (the  plaintiff's  father,)  was  a 
necessary  link  in  the  plaintiff's  chain  of  title.  He  offered  in  evi- 
dence the  exemplification  of  a  record  in-  the  supreme  court  as 
follows :  "  The  people,  &c.  to  all  to  whom,  &c.  Know  ye,  that 
we,  having  inspected  the  books  for  recording  wills  in  our  su- 
preme court  of  judicature  for  our  said  state,  do  find  the  will  of 
Governeur  Morris,  and  codicil  thereto  added,  recorded  and  re- 
maining of  record  (after  having  been  first  duly  proved  in  opeu 
court,)  in  the  words  and  figures  following,  to  wit :" — then  fol- 
lowed what  purported  to  be  a  copy  of  the  will,  dated  Octo- 
ber 26,  1816,  and  also  of  the  codicil  dated  October  28,  1816: 
^  All  which  we  have  caused  to  be  exemplified,  and  the  seal  of 


(a)  The  papers  furnished  on  the  arjj^ment  did  not  show  the  day,  year,  nt  ptaee 
of  trial,  or  the  quantUy  of  land  claimed ;  neither  did  they  show  w'lere  the  land  wai 
■itimted. 
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our  supreme  court  to  be  hereunto  affixed.  Witness  John 
Savage,  Chief  Justice  of  our  said  supreme  court,  at  the  city  of 
New- York,  the  seventeenth  day  of  September,  in  the  fifty-third 
year  of  our  independence.  (Signed)  Jas.  Fairlie,  clerk."  The 
lefendant  objected  to  this  evidence,  because  the  exemplification 
neither  stated  the  time  nor  the  manner  of  the  proof  of  the 
will.  The  judge  overruled  the  objection,  and  the  defendant 
excepted. 

After  the  plaintiff  rested,  the  defendant,  for  the  purpose  of 
showing  a  fine  levied  between  Philip  Kearney  and  Archibald 
K.  Kearney  of  the  lands  in  question  in  October  term,  1811, 
offered  in  evidence  the  record  of  the  foot  of  the  fine,  with 
proclamations  indorsed,  from  the  clerk's  office  of  St.  Lawrence 
county ;  but  he  offered  no  other  evidence  of  the  proceedings  in 
this  court  on  levying  the  fine.  The  judge  rejected  the  evi- 
dence, and  the  defendant  excepted.  Verdict  for  the  plaintiff. 
The  defendant  now  moved  for  a  new  trial  on  a  bill  of  ex 
ceptions. 

B.  H.  GUlettj  for  the  defendant. 

John  Clark,  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  It  does  not  appear  when  the 
will  of  Govemeur  Morris  was  proved  ;  but  it  must  have  been 
at  or  before  the  date  of  the  exemplification  in  September,  1828. 
The  time  of  proving  should,  I  think,  have  been  stated ;  but, 
what  is  much  more  important,  the  proofs  should  have  been  ex- 
emplified with  the  will.  Under  the  act  of  1813,  the  witnesses 
are  to  be  examined  in  open  court,  and  the  examinations  and 
proofs  are  to  be  reduced  to  writing ;  and  if  it  appear  that  the 
will  was  duly  executed,  "  the  court  shall  order  their  clerk  to 
record  the  same  will,  together  with  the  proof  so  taken,  in  a 
book ;"  and  every  will  **  proved  in  manner  aforesaid,^  mid 
also  "  the  record  of  such  will,  and  the  transcript  of  such  record, 
certified  by  the  clerk,  and  sealed  with  the  seal  of  the  court, 
^hall  be  us  effectual  in  all  cjx^es  as  the  original  will  would 
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be  if  produced  and  proved."  (1  /?.  L.  366,  §  6.)  "Thi 
record''  includes  the  proofs  as  well  as  the  will — both  are  to  be 
recorded  together :  and  "  the  transcript  of  such  record,''  must 
mean  the  whole  of  the  record.  When  the  original  record  is 
produced  in  evidence,  it  will  of  course  show  the  proofs  as  well 
as  the  will ;  and  the  transcript  or  exemplification  should  in  like 
manner  extend  to  both.  The  language  of  this  statute  is  in 
some  respects  very  much  like  that  relating  to  thft  recording  of 
deeds.  A  deed  duly  proved  or  acknowledged  may  be  recorded 
— the  proof  or  acknowledgment  being  recorded  with  it ;  and 
the  record  of  the  deed,  or  a  transcript  of  such  record,  is  declared 
to  be  evidence.  Under  this  statute  it  has,  I  think,  never  been 
doubted,  that  the  certificate  of  proof  or  acknowledgment  must 
be  exemplified  with  the  deed.  In  other  words,  the  transcript 
must  contain  the  whole  record.(6) 

The  record  of  a  will,  like  that  of  a  deed,(c)  is  only  prima 
facie  evidence  of  its  authenticity,  and  may  be  repelled 
by  contrary  proof  {Jackson  v.  Rumsey^  3  John.  Cos,  234.) 
This  principle  has  since  been  sanctioned  by  the  legislature. 
(2  R.  S.  58,  §  15.)  The  heir  or  other  person  wishing  to 
contest  the  validity  of  the  will,  can  only  have  the  full  ben- 
efit of  this  rule  by  requiring  the  proofs  on  which  the  will 
was  recorded  to  be  produced,  to  the  end  that  the  jury  may 
weigh  and  compare  this  evidence  with  the  other  evidence 
to  be  produced  on  the  trial ;  and  as  the  person  setting  up 


{!/)  And,  in  generftl,  where  a  copy  of  anj  record  ii  made  legal  eridenoe,  the 
nrholc  must  be  certified;  mere  extracts  will  not  be  received.  The  •atheoticatioo 
of  the  copy  moreover,  whether  it  be  by  a  certificate  merely,  or  a  technical  iiupexi- 
mus  or  exemplification,  should  import  that  it  is  a  copy  of  the  whole.  For  several 
cases  relating  to  this  doctrine,  and  its  exceptions,  together  with  the  eonstraction  of 
particular  certificates,  &c.  see  Cowen  ^  HUfs  Notes  to  1  Phii.  Ev*  1050  ts 
1061. 

In  this  state  we  have  a  statute  relating  to  the  form  of  these  and  the  like  eertifi* 
catcs,  requiring,  among  other  things,  that  the  certificate  should  exprenly  statft  thai 
the  copy  fa  a  copy  of  the  wholes  &c.    (2  R.  8.  403,  {  59.) 

(c)  Sue  Cowen  ^  HiWs  Notes  to  1  Phil  Ev,  1249,  aa<2  the  eases  tkms 
alao  1  R  S,  759,  ^  17. 
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the  will  claims  the  benefit  of  the  record  evidence,  the  burden 
prodacitig  it  s}iould  lie  upon  him. 

'J'he  fine  set  up  by  the  defendant  was  levied  under  the  act  0* 
17S7,  which  required  that  all  of  the  proceedings  should  be  "in- 
rolled  in  rolls  of  parchment,  to  be  of  record  forever,  and  to  re- 
moiu  in  the  safe  custody  of  the  clerk  of  the  supreme  court,  and 
bis  successors."  The  original  writ,  with  the  return  thereof, 
the  warrants  of  attorney,  if  any,  the  license  to  agree,  and  the 
concord  of  the  fine,  were  to  be  "  inrolled  upon  one  and  the  same 
roll ;"  and  the  writs  of  dedimus  potestatem,  if  any,  with  the 
returns  thereof,  and  the  note  and  the  foot  of  the  fine,  were  to  be 
« inrolled  upon  separate  rolls."  (1  K,  ^  R.  73,  §  7.)  The 
counterpart  of  the  foot  of  the  fine  to  be  delivered  to  the  party, 
was  to  be  recorded  by  the  clerk  of  the  county  in  which  thtj 
lands  were  situate,  within  one  year  after  the  engrossing  of  the  fine ; 
and  this  was  to  be  done  "  for  the  more  easy  discovery  of  fines 
and  the  security  of  purchasers."  (§  7.)  It  is  quite  evident  from 
these  provisions,  that  the  original  enrolments  or  records  of  the 
fine,  including  the  foot  as  well  as  the  other  parts  of  it,  are  in 
this  court,  and  should  have  been  proved  by  producing  the 
originals  or  duly  authenticated  copies  from  the  clerk  of  this  • 
court.  It  was  proper  to  show  that  the  counterpart  of  the  foot 
of  the  fine  had  been  recorded  in  St.  Lawrence  ;  but  the  proof 
of  that  fact  could  not  supersede  the  necessity  of  resorting  to  the 
higher  and  better  evidence  in  this  court  of  the  levying  of  the 
fine. 

The  evidence  offered  by  the  defendant  to  prove  a  fine  levied 
iras  insufficient :  but  on  the  other  ground  the  verdict  must  h^ 
let  aside. 

New  trial  grantel. 
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Kinney  vs.  Showdy. 

An  officer  selling  property  at  pablic  vendue,  is  not  bound  to  receive  the  bid  of  as 
infant :  and  therefore,  on  a  sale  under  a  tax  warrant  by  a  school  district  coOeetor, 
where  an  infant  bid  a  certain  sum  for  the  property,  and  the  officer,  without  re. 
garding  his  bid,  struck  it  off  to  another  for  less  ;  keld^  that  he  was  not  liable  to 
an  action  for  the  difference  between  the  bids. 

On  error  from  the  Onondaga  C.  P.  Action  on  the  case  by 
Kinney,  before  a  justice,  against  Showdy,  a  school  district  col- 
lector, for  selling  the  plaintiff's  cow  on  a  tax  warrant  for 
$16,12^,  when  $25  was  bid  for  the  cow.  The  $25  was  bid  by 
the  plaintiff's  son,  who  was  an  infant  under  twenty-one  years 
of  age,  and  the  officer  refused  to  receive  the  bid,  and  struck  off 
the  property  to  the  next  highest  bidder.  The  justice  refused  tc 
nonsuit  the  plaintiff,  and  the  jury  found  a  verdict  in  his  favo? 
for  8,87i,  the  difference  between  the  two  bids.  The  C.  P.  re- 
versed  the  judgment,  on  the  ground  that  there  should  have  been 
a  nonsuit.    Kinney,  therefore,  brought  this  writ  of  error. 

/  /?.  Lawrence^  for  plaintiff  in  error. 

H.  Wordeuy  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  The  infant  was  not  capable  c^ 
making  a  binding  contract  for  the  purchase  ,of  the  cow,  and  I 
think  the  officer  was  not  obliged  to  receive  his  bid.  True,  the 
property  might  be  put  up  again  and  re-sold  if  the  infant  refused 
to  accept  and  pay  for  it ;  but  the  officer  was  not  bound  to  strikf; 
off  the  property  on  an  offer  which,  if  accepted,  would  not  make 
a  valid  contract.  The  court  of  C.  P.  was  right  in  reversing  tlio 
judgment. 

Judgment  affirmed. 
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Martin  vs.  The  Mayor,  &c.  of  Brooklyn. 

Tbc  board  of  trustees  of  the  village  of  Brooklyn  under  the  act  of  April  3d,  18S7i 
nad  a  discretionary  power  to  go  on  or  not,  in  the  matter  of  laying  out  streets,  until 
the  final  confirmation  of  the  commissioners'  report  of  damages ;  and  held^  that  a 
pa<ty  in  whose  favor  the  report  was  made  could  have  no  action  either  against  the 
irastces,  or  the  corporation  of  the  city  of  Brooklyn  as  their  successors,  for  neglecting 
to  file  the  report,  even  though  he  had  sustained  special  damages. 

In  general,  where  a  duty  is  imposed  upon  officers  by  statute,  whether  by 
words  peremptory  in  themselves,  or  merely  permissive,  they  have  no  dia- 
eretion  to  refuse  its  perfonnanee  as  against  a  party  having  an. absolute  interest 
in  It 

A  contract  by  officers  authorized  to  lay  out  streets,  with  an  individual  in  whoso 
favor  a  report  for  damages  has  been  signed  but  not  confirmed,  purporting  to 
bind  tlie  former  to  do  certain  acts,  in  consideration  that  the  latter  will  waive  hia 
rights  under  the  report,  is  nudum  pactum* 

And  sembUf  a  contract  on  the  part  of  such  officers,  importing  a  surrender  of  their 
right  to  discontinue  the  proceeding  before  confirmation  of  the  report,  is  contrary 
to  public  policy,  and  void  ;  they  having  no  power  to  part  with  their  discretion  in 
this  particular. 

A  count  in  case  for  a  tort,  cannot  be  joined  with  one  upon  eoiUraet. 

A  municipal  corporation  is  not  liable  for  the  misfeasance  or  nonfeasance  of  one  of 
its  officers,  in  respect  to  a  duty  specifically  imposed  by  statute  on  the  officer. 

Otherwise,  if  the  duty  is  one  imposed  absolutely  on  the  corporation,  as  such. 

The  postmaster  general  is  not  liable  for  the  nonfeasance  of  a  deputy  postmasters 
though  the  latter  holds  by  appointment  from  the  former. 

Demurrer  to  declaration.  The  action  was  case,  against 
the  defendants  as  successors  of  the  President  and  Trustees  of 
the  Village  (now  city)  of  Brooklyn.  The  liability  is  claimed  to 
have  devolved  on  the  present  defendants,  in  virtue  of  Sess, 
Laws  of  1834,  p.  115,  116,  §  71. 

There  were  two  counts  in  the  declaration ;  the  first  slating, 
in  substance,  that  while  Brooklyn  was  a  village,  Uie  presi* 
dent  and  trustees  instituted  proceedings  for  the* purpose  of 
laying  out  certain  streeti?,  and  went  on  to  ai  assessment 
of  damages  pursuant  to  the  statute.  {Sess,  Laws  of  1827, 
y.  135,  J  18.)  That,  among  others,  a  sum  in  damages 
was  awarded  to  the  plaintiff,  for  his  land  proposed  to  b« 

Vol.  T.  69 
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taken ;  the  commissioners  of  estimate,  &c.  reporting  to  the 
trustees.  That  the  proper  notices  were  given  and  pub- 
lished. But  though  no  appeal  was  interposed,  they  had 
wilfully  omitted  the  duty  enjoined  by  the  statute  of  causing  the 
report  to  be  filed  with  the  clerk  of  the  common  pleas  of  Kings 
county  so  that  it  could  be  confirmed.  The  count  set  out 
special  damages  which  the  plaintiff  had  sustained  by  the  delay. 
That,  he  gave  notice  to  the  trustees  of  his  willingness  to  have 
the  streets  worked,  and  requested  them  to  proceed.  But,  in- 
tending to  injure  the  plaintiff,  they  refused  to  cause  the  report  to 
be  filed,  &c. 

The  second  count  was  substantially  like  the  first,  with  tho 
added  facts  in  the  second,  that  the  board  of  directors,  after  ihfi 
assessment  was  returned,  resolved  that  it  was  expedient  to  open 
the  streets,  provided  the  parties  interested  would  waive  the  first 
reports,  the  filing  of  the  same,  and  the  appointment  of  the  com- 
missioners ;  and  that  a  committee  of  six  trustees  should  be  ap- 
pointed to  treat  and  agree  with  the  owners  of  ground  required 
for  the  streets ;  that  the  plaintiff  consented  to  such  waiver  in 
writing,  was  willing  &c.  and  gave  notice,  &c. ;  but  the  trustees 
refused  to  proceed  in  the  fulfilment  of  the  agreement.  Special 
damages  were  alleged  as  arising  from  the  breach  of  this  apree- 
ment. 

The  defendants  demurred  generally  to  both  counts ;  and  the 
plaintiff  joined  in  demurrer. 

W,  A.  Greene^  for  defendants. 

/  Greenwood^  for  plaintiff. 

By  the  Court,  Cowen,  J.  As  to  the  first  count:  If,  as 
is  suppossfed  by  the  plaintiff's  counsel,  the  duty  of  the  trus- 
tees to  file  the  report  was  absolute;  if  they  had  no  discre- 
tion, but  their  dnty  was  ministerial,  then  indeed  there  is  a 
good  deal  of  plausibility  in  this  action.  The  plaintiff  shews 
a  neglect  on  their  part,  which  was  with  intent  to  injure 
him,  and  which  has  had    that    effect      All   this  is  admit- 
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ted  by  the  demurrer.  But  the  question  of  duty  was  examined 
by  the  late  chief  justice,  in  The  People,  on  the  relation 
of  this  plaintiff,  vs.  The  President  and  Trustees  of  the  then 
village  of  Brooklyn,  and  he  inclined  strongly  that  the  tnis- 
toes  had  a  discretion  to  go  on  or  not,  until  the  final  act  of 
confirmation  by  the  common  pleas.  I  lately  held,  also,  in 
respect  to  street  proceedings  in  the  city  of  New- York,  thai 
the  corporation  there  had  such  discretion  till  the  final  confirma* 
tioa  by  this  court.  I  am  strongly  inclined  to  think  there  is  no 
substantial  difference  in  the  two  cases.  In  both,  the  offi- 
cers of  the  corporation  had  a  public  duty  to  discharge.  And 
in  general,  where  such  a  duty  is  imposed  by  statute,  whether 
by  words  peremptory  in  themselves,  as  here,  or  merely  per- 
missive, as  in  the  case  of  New- York,  they  have  no  discre- 
tion to  refuse  its  performance  as  against  a  party  having  an 
interest  in  such  performance.  {Malcom  v.  Rogers,  5  Cawen, 
188,  193,  4,  and  the  cases  there  cited,  Holroyd,  /.  in 
Bolton  V.  Crotother,  4  Dowl.  ^*  Ryl.  197.  Rex  v.  Mayor,  ^c. 
of  Hastings^  1  id.  148.  Rex.  v.  Eye,  2  id.  172, 176,  and  note.) 
It  will  be  seen  by  these  cases,  however,  I  apprehend,  that 
whatever  the  words  of  the  statute  may  be,  we  must  look 
to  the  party  for  whose  benefit  the  proceeding  is  to  be  had.  In 
the  case  at  bar,  for  instance,  the  statute  says  that,  if  there  be 
no  appeal,  the  trustees  shall  cause  the  report  to  be  filed  at  the 
next  term,  and  the  common  pleas  shall,  by  order,  confirm  it. 
For  whose  benefit  is  this?  Clearly  for  that  of  the  public,  more 
immediately  for  the  benefit  of  that  portion  of  the  public  who 
were  residents  of  the  village  of  Brooklyn.  Neither  make 
any  complaint  that  nothing  was  done.  In  that  respect,  so 
far  as  the  public  interest  and  public  duty  of  the  trustees  were 
in  question,  every  thing  is  right.  Did  they  owe  any  public 
duty,  as  officers,  to  the  plaintiff?  Can  he  complain  that 
they  have  omitted  to  lay  out  streets  which  the  public  do 
not  want?  This  court  have  already  refiised  to  put  the 
trustees  in  motion,  on  his  application  for  a  mandamus, 
•trongly  intimating  that  his  rights  were  mit  absoluta  till 
tonfirmation*    As  an  individual,  he  can  havo  no  interest  f'X 
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cept  in  obtaining  payment  for  his  land ;  and  he  accordingly 
complains  that  the  trustees  would  not  put  the  corporation  in 
such  a  position  that  he  could  compel  them  to  pay.  They  say: 
"  We  prefer,  for  reasons  satisfactory  to  ourselves,  to  stay  pro- 
ceedings, at  least  for  the  present."  It  is  the  same  thing  to  the 
plaititiff.  He  does  not,  to  be  sure,  get  the  money  for  Uie  land : 
but  he  holds  an  equivalent,  the  land  itself.  He  is  deprived  of 
nothing  in  this  respect,  and  can  have  no  such  interest  as  to  give 
the  statute  a  mandatory  operation  in  his  favor  as  a  mere  indi- 
vidual. 

But  he  complains  that  a  cloud  has  been  brought  over  his 
title,  that  he  has  been  prevented  from  raising  money  on  his 
land,  and  incurred  other  disadvantages  by  the  delay.  Truly, 
as  the  plaintiff's  counsel  said,  the  action  is  one  of  the  first  im- 
pcession,  at  least  in  this  respect.  He  avers,  that  on  the  faith  of 
the  proceedings  being  consummated,  he  had  pulled  down  his 
rope-walks  and  stone  building  on  the  land,  and  built  in  another 
place ;  that  he  has  erected  three  new  buildings  in  reference  to 
one  of  the  contemplated  streets ;  and  that  the  opening  of  the 
streets  would  have  benefitted  his  other  lands,  6cc.  The  specu- 
lative disadvantage  arising  from  such  proceedings  being  kept 
pending  for  a  long  time  may  lie  considerable ;  but  we  catmot 
recognize  them  as  the  subject  of  an  action  against  the  ofiicers 
commissioned  to  prosecute  such  proceedings,  or  the  corporation 
which  they  represent  In  the  nature  of  things,  such  officers 
must  exercise  a  discretion  on  the  question  whether  the  public 
shall  be  finally  committed;  and  courts  must  hold  such  con- 
sequences as  are  here  complained  of  to  be  damnufn  absque 
injuria.  A  contrary  rule  would  be  ruinous  to  all  those  who 
engage  as  commissioners  in  carrying  through  this  sort  of 
improvement.  It  is  said,  the  trustees  should  at  least  have 
decided  one  way  or  the  other,  within  a  reasonable  time. 
Such  is,  no  doubt,  the  duty  of  every  officer  who  is  required 
by  law  to  decide.  But  can  an  action  be  brought  by  a  parly 
for  unreasonable  delay,  when  the  officer  has  a  discretion  to 
decide  one.  way  or  the  other  ?  and  that  too  in  respect  to  a 
public  impiovementy  the  complainant  having  no   individual 
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right  demand  that  the  officer  shall  decide  one  way  or  the  oUier  7 
1  think  not. 

As  to  the  second  count,  I  do  not  perceive  that  it  adds  any 
thing  material  to  the  ground  of  action  in  the  first  It  states 
that  the  plaintiff  agreed  to  waive  all  his  rights  under  the  pro- 
ceedings, including  the  appointment  of  commissioners,  and 
their  assessment;  in  consideration  of  which  the  trustees 
agreed  to  raise  a  committee  to  treat  with  him  as  to  the  dam- 
ages, they  having  finally  resolved  to  go  on  with  the  streets 
under  this  new  arrangement.  But  though  requested,  they  re- 
fused even  to  raise  the  committee.  K  by  this  count  it  be  in- 
tended to  claim  for  tlie  violation  of  a  contract,  it  is  improp- 
erly joined  with  the  first  count,  which  is  in  case  for  a  tort.  Be- 
side, as  the  plaintiff  waived  no  perfect  right — nothing  more, 
as  we  have  seen,  than  the  corporation  had  a  right  to  insist 
on — there  was  no  consideration  for  the  promise.  But  inde- 
pendently of  this,  the  whole  was  no  more  than  the  waiving 
of  what  I  suppose  the  trustees  thought  to  he  an  extrava- 
gant assessment,  and  an  agreement  to  attempt  another  mode 
of  ascertaining  the  plaintiff's  claim,  should  the  streets  be 
finally  laid  out.  Certainly,  it  added  nothing  to  the  general 
obligation  to  the  trustees.  They  might,  as  before,  still  re 
fuse  to  go  forward,  on  the  ground  of  the  improvement  be- 
ing injurious  or  unprofitable  to  the  public.  In  this  respect 
I  think  that  they  enjoyed  a  discretion  which  individuals  have 
no  power,  as  such  to  control ;  and  the  trustees  no  power  to 
jxirt  with.  To  allow  that  commissioners  of  streets  and  hifirli- 
ways  may  bind  themselves  by  contract  to  subserve  the  interests 
of  individuals,  would  be  a  clear  violation  of  public  policy. 
They  are  officers  of  municipal  corporations  or  qtiasi  corpora- 
tions, and  in  respect  to  the  laying  out  of  streets  and  highways 
arc  primarily  bound  to  consult  the  interests  of  the  community 
at  large.  Individuals  can  acquire  no  rights  under  thef'r  pro- 
ceedings except  in  a  certain  form,  and  at  a  fixed  stagi^ ;  and 
then  their  rights  must  be  enforced,  not  against  the  co  r.missii  n- 
ers,  but  the  community  which  they  represent. 
.  I  am  of  opimon,  therefore,  that   if  the   injury  complained 
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of  by  the  plaintiff  wore  imputable  to  the  village  as  a  coriiOiati 
net,  to  the  liability  for  which,  if  any,  the  city  would  6ucceed| 
this-  action  is  not  sustainable.  The  plaintiff  was  bound  to  await 
the  confirmation.  But  even  if  a  right  vested  independently  of 
that,  an  action  on  the  case  for  a  tort  would  not  be  the 
proper  remedy.  If  the  award  of  damages  be  absolutely  due, 
the  trustees  have  done  their  duty  to  the  plaintiff,  on  his  show 
ing.  A  perfect  right  would  compromit  the  corporation  as 
such^  and  the  liability  would  devolve  upon  the  city  within  its 
act  of  incorporation.  {Sess,  L,  of  lS3Aj  p.  115,  §  71.)  The 
complaint  of  the  plaintiff  is,  that  the  trustees  st0|>ped  short 
of  fixing  such  a  liability  as  a  debt. 

But  admitting  that  the  trustees  for  the  tim^  being  were 
guilty  of  a  non-feasance,  for  which  the  plaintift"  could  have 
maintained  an  action ;  was  it  a  corporate  injury  ?  If  not,  the 
city  are  not  liable  under  the  71st  section.  The  words  arc, 
'^AU  debts,  charges,  claims  and  responsibilities,  for  which 
the  village  of  Brooklyn  may  be  now  made  liable,  except,  &c., 
ahall  be  paid  by  the  owners  of  lands  and  inhabitants  within 
the  fire  and  watch  district  of  the  city  of  Brooklyn."  Ad- 
mitting that  a  remedy  by  action  will  hold  at  all  against  the 
city  for  debts  of  the  village,  and  waiving  the  doubt  whether 
the  remedy  can  be  enforced  otherwise  than  by  taxation  on 
the  particular  section,  it  is,  I  apprehend,  impossible  to 
maintain  that  a  village  corporation  is  liable  for  a  wrong 
committed  by  any  of  its  officers.  It  is  a  political  body, 
bound,  I  admit,  and  liable  to  an  action,  when  incurring  a 
debt  through  its  corporate  officers  acting  within  the  line  of 
their  duty;  but  not  for  either  a  non-feasance  or  misfeasance 
committed  by  independent  corporate  officers.  I  speak  not 
of  banks  or  other  private  corporations;  nor  of  turnpike 
companies,  who  are  certainly  liable  for  their  agents'  omis- 
sion to  keep  their  road  in  repair.  I  concede  the  liability 
also  of  mtmicipal  corporations  for  like  omissiorjs,  where  the 
duty  of  repair  or  the  like  is  absolute  and  due  from  them  os 
a  corporation.  {Mayor  of  Linn  v.  Turner^  Cowp.  86.) 
Such,  for  aught  I  know,  would  attach  to  our  cities  and  in 
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corporated  villages  in  respect  to  non-repair  of  streets.  But  no 
case  has  been  cited  wherein  it  has  been  holden,  that  municipal 
corporations  are  liable  for  omissions  of  a  duty  specifically  im« 
posed  by  statute  on  one  of  their  officers.  In  this  respect  the 
latter  are  quasi  civil  officers  of  the  government,  though  appoint* 
ed  by  the  corporation.  The  relation  of  master  and  servant  does 
not  exist  between  the  corporation  and  officers ;  certainly  not  so 
nearly  as  that  between  a  postmaster  general  and  his  deputy ; 
and  yet  the  former  is  held  not  liable  for  the  non-feasance  of  the 
latter,  though  he  hold  by  the  appointment  of  the  former.  {Lane 
V.  Cotton^  1  Salk.  17.)  The  ground  on  which  Holt,  C.  J.  dis- 
sented in  the  case  cited  was,  that  the  deputy  might  be  displaced 
at  the  pleasure  of  the  principal.(a)  Here  the  trustees  cannot  be 
removed  at  the  pleasure  of  the  corporation ;  and  in  regard  to 
streets,  they  are  to  obey  the  statute,  like  town  commissioners. 
Several  cases  were  cited  on  the  argument  wherein  it  was  held 
that  such  officers  are  liable  personally,  but  none  that  the  corpo- 
ration who  elect  them  is  liable  as  such.  You  may  as  well 
make  a  town  liable  for  the  non-feasance  of  commissioners  of 
highways  in  stopping  or  delaying  proceedings  to  lay  out  a  new 
road. 

In  any  view,  it  appears  to  me  this  declaration  is  ill,  and  there 
must  be  judgment  for  the  defendants. 

Judgment  for  defendants. 

(a)  See,  as  to  the  liability  of  pablie  offieen  for  the  acta  of  their  ■obonliiimtai 
Story  M  i#MKy,  d90»  1,  aa?  If  333 :  Slory  os  ^oO.  300  te  308 
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Sat  vs.  Dascomb. 

In  a  suit  by  an  assignee  of  a  note  not  negotiable,  brought  against  the  maktr  in  Urn 
payee's  name,  the  defendant}  under  pleas  of  payment  and  of  a  set-off,  gawe  in 
evidence  a  receipt  in  full  as  to  the  note,  and  aliio  a  note  against  the  payeo 
Ueldf  that  the  plaintiff,  under  general  replicatioDS  denying  these  pleas,  could  not 
prove  the  defendant's  receipt  and  note  to  have  been  obtained  by  him  aAer  he  had 
been  duly  notified  of  the  transfer  of  the  demand  sued  on ;  but  to  render  these 
facts  available,  the  replication  should  have  been  special. 

If  the  defence  of  payment  had  arisen  before  the  transfer  of  the  note  sued  on,  aod 
the  assignee  had  taken  it  on  the  faith  of  the  defendant's  representation  that  it 
was  good,  he  would  have  b^en  estopped  irom  setting  up  the  payment ;  and  in 
such  case,  sembU,  the  facts  constituting  the  estoppel  might  be  shewn  under  ths 
general  replication. 

Motion  to  set  aside  the  report  of  a  referee.  Declaraiimi 
in  assumpsit — common  money  counts — with  the  copy  of  a  note 
annexed.  Pleas^  1.  non-assumpsit;  2.  payment,  and  3.  set- 
off—all  in  the  usual  form.  Replications  denying  payment  and 
set-off,  in  the  usual  form.  The  plaintiff  gave  in  evidence  a 
promissory  note,  not  negotiable,  dated  September  25,  1838,  by 
which  the  defendant  promised  to  pay  the  plaintiff  $100,  six 
months  after  date. 

The  defendant  thereupon  gave  in  evidence  the  plaintiff's  re- 
ceipt dated  the  26th  Sept.  1838,  by  which  he  acknowledged  tlie 
payment  of  $100  in  full  of  the  note.  He  also  gave  in  evidence. 
as  a  set-off,  a  note  made  by  the  plaintiff  on  the  15th  Sept.  1838, 
for  $200 — payable  to  G.  G.  or  bearer  on  the  first  of  February, 
then  next,  with  interest 

The  plaintiff  then  offered  to  prove  that  on  the  26th  of  Sep- 
tember, 1838,  one  De  Witt  Cuddeback  agreed  to  sell  the 
plaintiff  a  horse  for  the  sum  of  $100,  to  be  paid  for  in 
the  defendant's  note  on  which  the  action  was  brought,  pro- 
vided he  ascertained  the  note  was  good :  that  Cuddeback 
thereupon  went  to  the  defendant  with  tlie  note,  informed 
him  of  the  bargain,  and  inquired  if  the  note  was  good,  to 
which  the  defendant  replied  that  the  note  would  be  good 
to  Ciiddeback  if  the  ]»laintiff  would  sign  it  over :   tliat  the 
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iKirgaia  was  thereupon  concluded,  and  the  plaintiff  signed  over 
the  note  to  Cuddeback,  who,  on  the  same  26tli  September,  1838, 
pave  the  defendant  notice  of  the  assignment.  The  plaintiff 
further  offered  to  prove  that  Cuddeback  afterwards  assigned  the 
defendant's  note  to  /.  M.  Churchy  and  that  this  action  was 
brought  for  his  benefit  in  the  plaintiff's  name.  The  defendant 
objected  that  this  evidence  was  inadmissible  under  the  plead- 
ings, and  it  was  rejected  by  the  referee. 

The  plaintiff  also  offered  to  prove,  that  the  defendant 
purchased  the  $200  note,  which  he  proposed  to  set  off,  after 
the  defendant's  note  had  been  assigned  to  Cuddeback  and  the 
defendant  had  had  notice  of  the  assignment.  This  evidence 
was  also  rejected,  and  the  referee  reported  in  favor  of  the 
defendant  for  the  amount  due  on  the  note  offered  as  a  set 
off. 

X  It.  Lawrence^  for  the  plaintiff,  now  moved  to  set  aside  tJie 
report. 

F,  G.  Jewettf  for  the  defendant 

By  the  Court,  Bronson,  J.  On  the  facts  offered  to  be 
proved  there  can  be  no  doubt  that  the  defendant  is  bound  to 
pay  the  note  on  which  the  action  is  brought,  either  to  Cudde 
back,  the  first  assignee,  or  to  Church,  the  present  holder :  and 
that  while  necessarily  suing  in  the  plaintiff's  name,  they  should 
be  protected  against  his  acts  done  after  notice  to  the  defendant 
of  the  assignment.  So  also  they  should  be  protected  against  a 
set-off  of  the  plaintiff's  note,  which  the  defendant  purchased 
after  notice  of  the  assignment. 

But  there  is  a  difficulty  upon  the  pleadings.  The  plain- 
tiff, instead  of  taking  issue  on  the  plea  of  payment,  should 
have  replied  the  assignment  and  notice ;  and  there  should 
have  been  a  like  replication  to  the  plea  of  set-off,  instead 
of  a  general  denial  of  the  matters  alleged  in  the  plea.  I 
am  not  aware  thai  this  point  has  been  directly  adjudged ; 
t>ut  in  all  the  cases   I    have    noticed,  when    a   defence   as 
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against  the  nominal  plaintiff  has  been  pleaded,  the*  replication 
has  been  special,  setlinor  up  the  assignment  and  notice.  In  Lii* 
tlefield  V.  Storey^  (3  John,  R,  425,)  one  of  the  pleas  was  pay* 
mevt  In  Raymond  v.  Squire,  (11  John.  R.  47,)  a  release 
was  pleaded  ;  also,  an  accord  and  satisfaction.  In  Dawson  v. 
Coles,  (16  Johfu  R.  61,)  there  were  pleas  of  payment^  release, 
and  a  former  suit  and  recovery  by  the  plaintiff.  In  Briggs  v. 
Dorr,  (19  John.  R.  95,)  a  release  was  pleaded  ;  and  there  was 
a  like  plea  in  Wheeler  v.  Wheeler.  (9  Cowen,  34 :)  and  in 
Wheeler  v.  Raymond,  (5  Co  wen,  231,)  satisfaction  was  pleaded. 
In  each  of  these  cases  the  replication  was  special,  stating  an  as- 
signinent  and  notice  before  the  defence  set  up  by  the  plea  arose, 
and  averring  that  the  action  was  brought  in  the  name  of  the 
nominal  plaintiff  for  the  benefit  of  the  assignee. 

This  should  be  so  upon  principle.  When  the  plaintiff  can- 
not gainsay  the  plea,  he  should  confess  and  avoid  it.  In  this 
way  the  defendant  will  have  an  opportunity  to  answer  the  mat- 
ter on  which  the  plaintiff  intends  to  rely,  and  an  issue  will  be 
formed  upon  the  very  point  in  dispute  between  the  parties.  To 
this  point  the  proofs  must  be  confined  on  the  trial.  It  is  an 
elementary  principle,  that  no  evidence  is  admissible  which  does 
not  tend  either  to  prove  or  disprove  the  issue  which  has  been 
joined  between  the  parties.  This  rule  admits  of  very  few  ex- 
ceptions, none  of  which  touch  the  present  case.  The  issues  to 
be  tried  here  were,  1.  whether  the  defendant  made  the  note  on 
which  he  was  sued ;  2.  whether  he  had  paid  the  note  to  the 
plaintiff;  and  3.  whether  he  had  a  set-off  against  the  plaintiff. 
The  defendant  proved  the  two  last  of  these  issues,  and  the  plain- 
tiff did  not  offer  to  controvert  that  proof.  He  did  not  on  the 
trial,  as  he  did  by  his  replications,  deny  either  that  the  plaintiff 
had  been  paid,  or  that  the  defendant  had  a  set-off  against  him ; 
but  he  proposed  to  set  up  new  matter,  for  the  purpose  of  show- 
ing that,  although  the  pleas  were  true  and  the  replications  false, 
the  defendant  ought  not  to  avail  himself  of  the  defences  which 
the  pleas  set  forth.  This  was  not  within  the  issues  upon  which 
the  parties  went  to    trialj  and  the   evidence    was    pro|«rly 
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If  the  defence  of  payment  had  arisen  before  the  note  woa 
transferred,  the  defendant  would  have  heen  estopped  from  set- 
ting up  the  payment  as  against  the  assignee,  because  the  latter 
parted  with  his  property  and  took  the  note  on  the  faith  of  what 
the  defendant  had  told  him.  {Foster  v.  Newland^  21  Wend. 
5>  I )  And  then,  perhaps,  it  would  not  have  been  necessary  to 
reply  the  special  matter.  (  Wetland  Canal  Co.  v.  Hathaway, 
8  Wend.  480.)  But  it  is  unnecessary  to  decide  that  point,  for 
I  infer  from  the  case  that  the  payment  was  made,  not  only  after 
Cuddeback  had  made  enquiry,  but  after  he  had  taken  the  note 
and  given  notice  to  the  defendant.  It  is,  then,  the.  common 
case,  and  the  plaintiff  should  have  replied  the  assignment  and 
notice,  instead  of  denying  the  truth  of  the  pleas. 

CowEN,  J.  dissented. 

Motion  denied. 


Bank  of  Salina  vs.  Henry,  impleaded  with  Pierce 

Though  a  note  is  prosecuted  in  the  name  of  a  mere  nominal  holder,  the  defendant 

cannot  examine  the  party  in  intereH  to  prove  it  nanrioofi,  without  his  consent ; 

ibr  the  aet  of  May  I5th,  I837»  (8e99.  L.  1837,  p.  486,  §  3,)  only  gives  this  right 

as  against  \he  plaintiff  on  the  record. 
At  common  law,  no  one  can  be  compelled  to  testify  to  facts  showing  himself  guilty 

of  a  misdemeanor. 

Assumpsit,  tried  before  Moseley,  C.  Judge,  at  the  On- 
ondaga circuit,  in  September,  1839.  The  action  was  on  a 
promissory  note  made  by  the  defendants,  dated  April  20, 
1838,  for  $200,  payable  to  the  plaintitfs  63  days  after  date. 
The  defendants  pleaded  the  general  issue,  and  gave  notice 
of  the  defence  of  usury,  verifying  the  truth  of  the  plea 
by  affidavit,  pursuant  to  the  second  section  of  the  usury 
act  of  1837.  {Stat,  of  1837,  p.  487,  §  2.)  On  the  trial, 
the  defendants  called  Elisha  Chapman  as  a  witness,  who 
testified  that  he  was,  and  always  had  been,  the  owner  of 
the  note,  and  that  the  Bank  of  Salina  had  no  interest  in  it 
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The  defendants  then  ])roposed  to  prove  by  this  witness  that  Uit 
note  was  usurious  and  void.  The  judge  decided  that  the  wit- 
ness could  not  be  compelled  to  testify  to  the  usury,  and  the  de- 
fendants excepted.    Verdict  for  the  plaintiffs. 

M.  T.  Reynolds,  for  defendant 

/?.  D.  Noxon,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  At  the  common  law,  Chap 
man,  being  the  party  in  interest,  was  not  bound  to  testify 
without  his  consent.  {Mauran.  v.  Lamb,  7  Cowcn,  174) 
But  a  more  substantial  reason  why  he  could  not  be  compel- 
led to  answer,  is,  that  he  was  called  to  prove  himself  guilty 
of  a  misdemeanor.  {Stat,  of  1837,  p.  487,  §  6.)  It  is  said, 
however,  that  he  was  the  plaintiff  in  the  action,  aud  conse- 
quently that  the  case  was  provided  for  by  the  usury  act  of 
1837.  The  second  section  of  that  act  is  as  follows :  "  When 
ever  in  an  action  at  law  the  defendant  shall  plead  or  give  no 
tice  of  the  defence  of  usury,  and  shall  verify  the  truth  of  his 
plea  or  notice  by  affidavit,  he  may,  for  the  purpose  of  proving 
the  usury,  call  and  examine  the  plaintiff  as  a  witness,  in  the 
same  manner  as  other  witnesses  may  be  called  and  examined." 
The  eightfi  section  subjects  the  plaintiff  to  the  pains  of  perjury 
for  false  swearing,  when  examined  as  a  witness  pursuant  to  the 
act;  but  provides,  that  his  testimony  shall  not  be  used  against 
Iiim  in  a  criminal  prosecution. 

Although  Chapman  was  the  party  in  interest,  and  would 
for  some  purposes  be  regarded  as  the  real  plaintifl^  yet  I 
think  the  case  does  not  come  within  this  statute.  We  some- 
times look  beyond  the  parties  to  the  record — the  per- 
son complaining  of  an  injury,  and  the  person  who  defendf 
or  answers  the  complaint — and  see  who  stands  behind 
them.  Ill  this  way,  the  plaint  ff  in  interest  is  sometimes 
required  to  pay  the  costs  which  may  have  l)een  adjudged 
Against  the  plaintiff  on  record ;  and  on  the  other  hand,  he 
is  protected  ogainst  the   fraudulent  acts  of  the  nominal  par* 
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ly.  So,  also,  there  may  be  a  person  standing  behind  the  defen- 
dant, who  for  some  purposes  will  be  recognized  as  the  real  party 
in  interest  on  that  side  of  the  controversy.  But  in  the  legal,  as 
well  as  in  tlie  ordinary  use  of  those  terms,  no  one  can  strictly 
and  properly  be  denominated  either  plaintiff  or  defendant  in 
an  action,  unless  he  is  nanled  as  such  on  the  record.  The 
words  plaintiff  and  defendant  in  this  statute  are  used  as  correla- 
tive terms — ^^ the  defendant ^^  may,  in  certain  cases,  "call  and 
examine  the  plaintiff  as  a  witness."  The  legislature  evidently 
had  in  mind  the  parties  to  the  record,  and  no  one  else.  If  the 
provision  is  not  broad  enough,  the  act  should  be  ameinled.  The 
morality  of  this  statute  is  very  questionable,  and  it  ought  not  to 
be  extended  by  construction. 

New  trial  denied. 


Van  Dutne,  late  sheriff,  assignee,  &c.  vs.  Coope. 

It  is  no  defence  to  an  action  against  sureties  in  a  replevin  bond,  that  they  were  ez« 
ecpted  to.  and  failed  to  justify. 

Quere,  whether  the  complete  substitution  of  new  bail,  as  a  consequence  of  the  ex. 
eeption,  would  constitute  a  defence. 

The  doctrine  that  tp^cial  bail  may  be  displaced  b^  their  failure  to  justify  after  ex* 
ception,  has  no  application  to  the  case  of  sureties  in  a  replcTin  bond  ;  yet,  even 
in  respect  to  the  former,  the  matter  cannot  be  interposed  as  a  defence  tty  pUa  to 
an  action  on  the  recognizance,  but  only  operates  as  ground  for  ordering  an  exori' 
eretur. 

Debt  on  a  replevin  bond  given  pursuant  to  2  jR.  iR  431, 
i  7,  2d  ed.  The  action  was  tried  at  the  New- York  circuit 
March  31st,  1841,  before  Gridley,  C.  Judge.  The  bond 
was  joint  and  several,  binding  the  defendants  as  sureties 
for  the  due  prosecution  of  a  suit  in  replevin,  (commenced 
by  one  Gray  against  the  present  plaintiff,  then  sheriff  of 
King's  county,)  and  for  the  return  of  the  property,  in  case 
a  return  should  be  adjudged,  <fec.  It  was  executed  to  one 
of  tlie  coroners  of  that  county,  to  whom  the  Vrit  n^as  di- 
rected.     The  plaintiff  proved   the  recovery  of  n  judgment 
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by  him  in  the  replevin  suit,  with  the  olher  requisites  fin 
establishing  a  breach  of  the  condition  of  the  bond;  and  atso  an 
iissignment  of  the  bond  to  him. 

The  defence  relied  on  was,  that  the  plaintiff  in  this  action  had. 
in  due  time  and  form,  excepted  to  the  sureties  in  the  replevin 
suit ;  and  that  the  latter  had  never  justified,  or  attempted  to 
justify.  Evidence  was  given  to  establish  these  facts.  There 
was  some  doubt,  however,  upon  the  proof,  whether  formal  notice 
of  the  exception  had  been  served  on  the  coroner.  The  defend- 
ant's counsel  insisted  that  the  exception,  with  notice  thereof,  and 
a  failure  on  the  part  of  the  sureties  to  justify,  operated  their  dis- 
charge; and  that  even  if  there  were  a  formal  defect  in  respect 
to  the  exception,  the  sheriff  having  ^\ven  notice  to  the  plaintiff 
in  the  replevin  of  a  regular  exception,  &c.  was  estopped  from 
availing  himself  of  such  defect.  The  circuit  judge  being  of  this 
opinion,  accoidingly  nonsuited  the  plaintiff;  and  the  latter  now 
moved  to  set  aside  the  nonsuit  and  for  a  new  trial,  upon  a 
case. 

Cleveland  ^*  Smith,  for  the  plaintifC 

J.  M.  Van  Cott,  for  the  defendant. 

Bt/  the  Court.  Cowen,  J.  We  think  the  learned  jtidge 
erred  in  nonsuiting  the  plaintiff.  We  waive  the  question 
whether  notice  of  the  exception  was  given  to  the  coroner 
or  not ;  for  we  think  that  an  exception  entered  on  a  re- 
plevin bond,  with  all  the  notice  required  by  the  statute, 
followed  by  the  mere  neglect  of  the  sureties  to  justify,  will 
not  work  their  discharge.  The  doctrine  that  an  exception 
against  special  bail,  and  their  omission  to  justify,  displace 
them  as  bail,  has  no  application.  Yet  the  effect  given  to 
this  exception  at  the  circuit,  was  even  greater  than  it  would 
be  upon  a  bail-piece ;  for  in  that  case  it  operates  merely 
as  ground  for  ordering  an  exoneretur — a  ground  winch  has, 
I  admit,  been  generally  treated  as  conclusive  on  motion. 
But  even  in   Aivor  of  specWl  bail,  it  could  not  be  interpes- 
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ed  aa  a  defence  by  plea  against  an  action  upon  the  recog* 
nizance.  It  is  not  necessary  to  say  what  effect  the  complete 
substitution  of  new  bail  might  have  in  replevin,  as  a  conse- 
quence of  the  exception.  But  independently  of  that,  it  is  diffi- 
cult tc  conceive  of  any  act  which  would  be  a  defence  beside 
such  as  the  law  would  recognize  against  any  other  bond  con- 
taining a  similar  condition.  This,  it  is  well  known,  must  be  a 
strict  compliance  with  the  terms  of  the  condition,  unless  priv 
Tented  by  the  default  of  the  obligee,  or  a  release,  &c. 

New  trial  granted. 


Van  Winkle  vs.  Udall. 


A  •herifT,  having  levied  on  the  personal  property  of  H.,  in  %irtue  ot  a^.  fa,  in  favor 
of  B.,  received  another  against  H.,  in  favor  of  V.  Afterward,  by  an  arrangement 
between  B.  and  H.,  the  first  fi,  fa,  was  withdrawn,  and  H.  sold  the  property,  ap- 
plying the  proceeds  on  B.*8  judgment  The  slieriif  having  neglected  to  proceed 
ajrainst  the  property  under  the  second  fi.  fa.;  held,  that  he  was  liable  to  V.  for  its 
value. 

Where  a  sheriff  has  seized  property  under  a^  fa.,  and  then  another  fi.fa,  against 
the  same  defendant  comes  to  his  hands,  the  bare  receiving  of  the  latter  opcratat 
as  a  constructive  levy  under  it  on  the  property  seized  upon  the  first 

Case  against  the  sheriff  of  Kings,  for  official  negligence,  tried 
before  Edwards,  C.  Judge,  at  the  Kings,  circuit  October  2d,  1839. 

The  proof  at  the  trial  showed  the  following,  among  other 
facts :  Mr.  Bosworth  had  an  execution  in  the  defendant's 
hands  against  one  Hendrickson,  in  virtue  of  which  a  levy 
had  been  made  on  all  Hendrickson's  personal  property  not 
claimed  by  others.  While  the  property  was  held  under 
that  levy,  the  plaintiff  caused  an  execution  to  be  issued  on 
a  judgment  in  his  favor  against  Hendrickson,  which  execu- 
tion Mr.  Bosworth  put  into  the  defendant's  hands.  The 
defendant  received  the  latter  March  9th,  1838.  On  or 
alx>ut  the  5th  of  May  following,  Hendrickson,  with  Mn 
Bosworth's  consent,  sold  the  property  seized  under  his  ex* 
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edition  to  one  Pine;  Pine  purchasing  with  knowledge  that 
there  was  an  execution  against  it.  The  entire  proceeds  of  this 
sale  were  received  by  Mr.  Bosworth,  and  applied  on  his  execu- 
tion, and  Hendrickson  made  him  some  other  payments  about 
t'le  same  time ;  whereupon  Bosworth,  on  or  about  the  18th  of 
May,  1838,  withdrew  his  execution,  telling  the  sheriff,  however, 
that  the  plaintiff  would  expect  him  to  go  on  with  the  execution 
m  question.  The  latter  was  returnable  on  the  first  Monday  of 
May,  1838.  The  sheriff  never  did  any  thing  under  it,  and  had 
suffered  Pine  to  take  and  appropriate  the  property. 

The  judge  charged  the  jury  that,  inasmuch  as  Mr.  Bos- 
worth, whose  execution  was  levied  first,  consented  that 
Hendrickson  should  sell  the  property,  and  apply  the  proceeds 
on  his  execution,  the  plaintiff  could  not  recover,  as  he  had  not 
been  damnified.  He  also  refused  to  charge,  that  the  sale 
of  the  property  to  Pine  wns  subject  to  the  plaintiff's  exe- 
cution. Exceptions  were  taken  to  the  charge,  as  well  a& 
to  the  refusal ;  and  a  verdict  having  passed  for  the  defen- 
dant, the  plaintiff  now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

J.  S.  Bosworthy  for  plaintiff. 
/  A.  Lott^  for  defendant 

By  the  Cotirt,  Cowen,  J.  The  sheriff  had  levied  on  all  the 
property  in  question,  under  the  fi.  fa.  in  favor  of  Bosworth. 
Then  came  the  plaintiff's  Ji,  fa.^  the  mere  receipt  of  which 
by  the  sheriff  operated  as  a  constructive  levy.(a)  Bos- 
worth's  fi.  fa.  being  subsequently  withdrawn,  that  of  the 
plaintifftookcompleteeffect,  the  levy  under  it  becoming  absi> 
lute.  Clearly,  the  sale  to  Pine  was  subject  to  the  levy 
under  the  plaintiff's  execution;  first,  the  qualified  levy, 
and    secondly,  the  absolute  one,  when  Bosworth's    fi.  fa. 


(fl)  Creuan  v.  Stout,  (17  John.  If.  116.)    And  lee  Collint  t.  Yewtm,  (!• 
Adol  ^  EUU,  570. 
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withdrawn.  Either  was  sufficient  to  hold  the  goods  as 
against  Hendrickson,  or  Pine  who  claimed  under  him.(6.)  The 
sheriff  should,  therefore,  have  kept  the  goods  and  sold  them  un- 
der the  plaintiff's/. /a.  Not  having  done  so,  he  is  liable  for 
Ihcjir  value.  The  learned  judge  erred  in  omitting  so  to  chaise : 
and  there  must  be  a  new  trial. 

New  trial  granted. 

(•)  See  Butler  ▼.  Maynard,  (1 1  Wendell,  54B.)    2  R.  S.  289,  290,  {  17, 2<f  ed 


Rtilwell,  administrator,  &c.  vs.  Hasbrouck,  impleaded  witn 

Wyckoff. 

V  here  one  of  tvro  defendants,  in  answer  to  a  declaration  on  a  joint  promise  of  botht 
pleaded  that  he  did  not  undertake  and  promise  within  six  years,  Slc.  ;  held,  good 
in  substance,  as  the  plea  amounted  in  legal  effect  to  a  denial  of  a  promise  b? 
either. 

Nan  aeeumpeit  infra  eex  aimoe,  is  no  answer  to  a  count  on  a  promissory  note  pay- 
able at  a  day  subsequent  to  its  date. 

A  plea  purprrtini^  in  fonn  to  answer  the  whole  declaration,  but  containing  matter 
which  legally  answers  only  a  part  of  it,  is  bad. 

Demurrer  to  pleas.  The  declaration  was  on  promises 
to  the  plaintiff's  intestate  noade  by  the  defendants  jointly.  The 
first  count  was  on  a  note  executed  to  the  intestate  by  the  defen- 
dants, payable  six  months  after  date.  The  other  counts  were 
for  moneys  lent,  advanced,  paid,  laid  out  and  expended,  by  the 
intestate,  &c.  The  defendant  Hasbrouck  alone  appeared,  and 
pleaded  to  all  the  counts,  as  follows :  1.  the  general  issue :  2. 
actio  non  accrevit  infra  sex  annos,  tnodo  et  forma,  as  the  plain- 
tiff has  declared  against  him;  3.  That  he  (Hasbrouck)  did  not, 
at  any  time  within  six  years.  &c.  undertake  and  promise, 
&c.  in  manner,  &c.  as  the  plaintiff  has  complained  against 
him. 

Vol.  L  n 
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rendered  judgment  for  the  plaintiff,  the  defendant  sued  oat  a 
writ  of  error. 

X  T,  Bradj/f  for  plaintiff  in  error. 

B.  W,  Bonny,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  We  think  the  court  below  erred 
Prima  facie  all  goods  upon  the  demised  premises  are  liable  to 
distress  for  rent;  but  the  law  has  made  certain  exceptions  for 
the  benefit  of  trade  and  business,  within  which  the  2  B.  jS.  413, 
2d  ed.  §  15,  have  brought  "  The  property  of  boarders  at  taverns 
and  boarding-houses."  The  general  property  in  the  furniture 
in  question  was  in  the  plaintiff  below,  but  was,  at  the  time  of 
the  distress,  in  the  actual  use  of  the  tenant,  without  the  consent 
of  the  landlord,  and  by  the  permission  of  the  plaintiff. 

Clearly,  the  legislature  never  could  have  intended  to  protect 
the  property  of  the  boarder  irrespective  of  his  wanting  it  for  his 
own  use,  or  at  least  as  a  place  of  deposit  for  his  own  purposes 
as  a  boarder.  A  contrary  construction  would  enable  a  mnn  to 
demise  or  lend  any  amount  of  furniture  to  the  tenant  for  his 
purposes ;  and  then,  by  the  former  taking  up  his  board  at  the 
house,  he  might  cover  it  against  the  lessor's  distress.  Cioods 
are  protected  for  the  purposes  of  trade ;  but  they  can  be  so  only 
in  respect  to  their  immediate  use  for  the  purposes  of  trade  by 
the  person  in  whose  favor  the  exception  is  made ;  not  where 
they  are  lent  or  demised  to  the  tenant  who  has  them  in  deposit, 
though  he  may  in  this  way  be  enabled  the  more  effectually  to 
take  care  of  or  transport  other  goods  really  the  subject  of  trade, 
unless  such  lending,  <fcc.  be  with  the  consent  of  the  lessor.  So 
the  property  of  the  boarder,  in  order  to  come  within  the  excep 
lion,  should  pertain  to  him  in  the  capacity  of  boarder. 

Judgment  rcveimd. 
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Snyder  vs.  Sponable. 

A  conveyance  of  lands  was  made  to  a  husband  and  wife,  upon  whioh  theiv  existed 
a  prior  unrecorded  mortgagre.  Tlie  mortgage  was  afterward  foreclosed,  and  the 
porehaser  under  it  sued  the  husband  in  ejectment,  and  recovered.  The  latter 
having  died,  the  wife  brought  ejectment  against  one  in  possession  under  the 
foreclosure ;  and,  on  the  trial,  the  defendant  ofiered  the  former  recovery  against 
the  husband  in  evidence,  together  with  proof  that  it  was  obtained  on  the  ground 
of  his  having  been  duly  notified  of  the  mortgage  when  he  and  his  wife  purchased. 
Heldf  not  admissible. 

Notice  to  a  husband,  at  the  time  of  receiving  a  conveyance  to  himself  and  wiff 
of  a  prior  unregistered  mortgage  on  the  land  conveyiid,  will  not  operate  ss  n«- 
tlce  to  the  wife  so  as  to  give  the  mortgage  a  preference  in  respect  to  her  title 
especially  where  she  pays  the  whole  consideration  lor  the  conveyance  out  of  hei 
separate  estate. 

Otherwise,  if  the  consideration  is  paid  by  the  husband  out  of  his  own  funds,  and 
he  takes  a  conveyance  to  himself  and  wife,  or  to  her  alone,  either  by  way  of  ad- 
Vance,  or  for  the  purpose  of  defrauding  creditors. 

On  a  conveyance  to  two  or  more  as  joint  tenants  or  tenants  in  common,  notice 
to  one  of  them  of  a  prior  unrecorded  mortgage  will  not  affect  the  rest,  except  in 
the  case  of  a  trust  estate.  Otherwise,  where  the  one  receiving  notice  is  agent  foi 
the  rest. 

Married  women,  lunatics,  infants,  and  other  persons  not  9uijurii,  are,  in  general, 
incapable  of  appointing  an  agent  or  attorney. 

Ejectment,  for  a  farm  of  105  acres,  in  Minden,  Montgome- 
ry county,  tried  at  the  Montgomery  circuit,  in  May,  1840,  be- 
fore WiLLARD,  C.  Judge.  On  the  13th  September,  1813, 
Walter  L.  Cochran  conveyed  the  farm  to  the  plaintiff  and 
her  then  husband,  John  Snyder,  in  fee,  for  the  consideration, 
as  expressed  in  the  deed,  of  $2700.  The  consideration,  in  fact, 
was  a  farm  which  the  plaintiff  then  owned,  and  which  she  and 
her  husband  on  that  day  conveyed  to  Cochran^  for  the  farm  in 
question.  Snyder  and  his  wife  immediately  took  possession, 
and  occupied  the  fann  until  the  year  1822.  The  husband  died 
ia  1838,  and  the  plaintiff  thereupon  brought  this  action  to  re- 
cover possession  of  the  farm. 

The  defendant  showed,  that  John  Rice  was  the  former 
owner  of  the  farm,  and  on  the  5th   April,   1813,  conveyed 
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it  to  Cochran,  and  took  back  a  mortgage  from  Cochran  to  se* 
cure  the  payment  of  $1850,  a  part  of  the  consideration  money, 
with  interest.  The  mortgage  was  not  recorded  until  Manh 
31,  1819.  There  was  a  regular  statute  foreclosure  of  the  mort- 
gage, and  a  sale  under  it  on  the  29th  December,  1820,  to  Jacob 
A,  Keeler.  Rice  thereupon  conveyed  to  Keeler,  wlio  imme- 
diately reconveycd  to  Rice;  and  Rice  afterwards  conveyed  the 
farm  to  the  defendant  in  fee. 

The  defendant  gave  evidence  tending  to  show  Ihat  the 
plaintiff  and  her  husband,  at  the  time  they  took  their  deed, 
had  notice  of  the  mortgage  to  Rice.  The  judge  left  it  to  the 
jury  to  say  whether  the  plaintiff  had  rtotice  of  the  mortgage ; 
but  he  decided  that  notice  to  the  husband  alone  would  not 
affect  her  title.  The  defendant  excepted.  The  defendant  of- 
fered in  evidence  a  judgment  in  fein  action  of  ejectment  by 
James  Jackson,  on  the  joint  and  several  demises  of  Keeler  and 
Rice,  against  Snyder,  the  husband,  to  recover  possession  of 
the  premises  now  in  question.  The  action  was  commenced 
in  May,  1821 ;  it  was  tried  in  November  following,  and  in 
January,  1822,  judgment  was  rendered  for  the  plaintiff.  The 
defendant  offered  further  to  show,  that  the  only  question  of 
fact  in  dispute  between  the  parties  on  that  trial  was,  whether 
Snyder,  the  husband,  who  was  the  defendant  in  that  action, 
had  notice  of  the  mortgage  at  the  time  Cochran's  deed  was 
given.  The  judge  rejected  the  evidence,  and  the  defendant  ex- 
cepted. Verdict  for  the  plaintiff.  The  defendant  now  moved 
for  a  new  trial  on  a  bill  of  exceptions. 

D.  Cady,  for  the  defendant, 

J.  A.  Spencer,  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  It  is  difficult  to  see  how  t)ie 
recovery  by  Rice  in  the  ejectment  suit  which  he  brought 
against  Snyder,  the  husband,  can  in  any  way  affect  the 
plaintiff's  title.  The  recovery  might  have  been  had  upon 
grounds  wholly  indej^endent  of  the  formal  legal  titlf».    Bui 
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it  may  be  inferred  from  the  defendant's  offer  that  Cochran's 
deed  and  mortgage  were  both  in  evidence,  and  that  Rice  re- 
covered on  the  ground  that  Snyder  had  notice  of  the  unregis- 
tered mortgage.  Still,  as  the  suit  was  prior  to  1830,  the  judg- 
ment determined  nothing  beyond  the  present  right  of  posses- 
sion. It  would  not  conclude  Snyder  himself  from  trying  thcx 
same  matter  over  again  ;  much  less  can  it  conclude  the  plain- 
tiff, who  was  neither  a  j>arty  to  the  suit,  nor  had  she  then  any 
right  to  the  possession.  Until  the  question  of  survivorship 
between  the  husband  and  wife  was  settled,  the  right  of  posses- 
sion was  in  the  former.  {Barber  v.  Harris,  15  Wendell,  615. 
Jackson  v.  McConnell,  19  id.  175.)  It  is  said  that  the  judg- 
ment should  have  been  admitted  for  the  purpose  of  showing 
that  Rice  did  not  get  the  possession  wrongfully.  But  the  judg- 
ment, in  connection  with  other  evidence,  was  apparently  of- 
fered for  the  purpose  of  making  out  an  estoppel ;  and  the  de- 
fendant ought  not  now  to  complain  that  it  was  not  admitted 
for  a  purpose  which  was  not  suggested  on  the  trial.  And 
besides,  it  was  wholly  unimportant  how  Rice  got  the  pos- 
session, as  the  plaintiff  was  seeicing  to  recover  on  the  strength 
of  her  legal  title.  There  was  no  complaint  of  a  tortious 
entry. 

I  do  not  see  how  the  plaintiff  can  be  affected  by  the  notice 
which  her  husband  had  of  the  unregistered  mortgage.  She 
does  not  claim  by,  through  or  under  him,  but  in  her  own 
right.  There  is  no  privity  between  them.  When  an  estate 
in  fee  is  conveyed  to  husband  and  wife,  they  are  not  prop- 
erly joint  tenants,  nor  tenants  in  common ;  they  do  not 
take  by  moieties,  but  each  is  seized  of  the  entirety,  with  a 
right  of  survivorship,  and  neither  can  alien  without  the 
other.  Though,  as  the  husband  is  entitled  to  the  posses- 
sion 80  long  as  he  lives,  he  may  convey  that  interest  by 
way  of  mortgage.  {Barber  v.  Harris,  15  Wendell,  615. 
And  ree  Jackson  v.  McConnell,  19  id.  175.)  Now,  as  the 
I'ife  was  seized  ol  the  entirety  by  virtue  of  the  original 
conveyance  from  Cochran,  she  acquired  no  portion  of  the 
estate  from  her  husband.     His  death   only  determined  tlie 
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Bur^'ivorship,  and  rendered  that  certain  which  was  before  coO' 
tingent,  that  she  would  hold  the  estate  forever.  I  repeat, 
therefore,  that  she  does  not  claim  by,  through  or  under  the 
husband ;  and  if  she  can  l)e  aflected  by  the  notice  which  he 
had,  it  must  stand  oa  some  other  principle  than  that  of  privity 
between  the  husband  and  wife.  It  was  held  in  the  time  of 
Edward  3d,  on  a  conveyance  like  this,  that  the  husband's  at- 
tainder for  treason  did  not  work  a  forfeiture  of  the  wife's  estate. 

{Co.LitL  187,  (a.  6.)) 

On  a  conveyance  to  two  or  more  persons,  whatever  may 
be  the  nature  of  their  estate,  I  am  not  prepared  to  admit  that 
notice  to  one  would  be  sufficient  to  overcome  the  registry  laws 
as  to  cUl  of  the  purchasers.  We  have  not  been  referred  to 
any  authority  in  support  of  such  a  position,  nor  has  any  fall- 
en under  my  observation.  It  is  easy  to  see  why  the  estate 
of  the  fraudulent  vendee  should  fail ;  but  it  is  difficult  to  un- 
derstand upon  what  principle  the  other  and  innocent  vendee 
can  also  be  punished  for  his  transgression.  This  is  not  a 
question  concerning  the  validity  of  the  deed  as  between  the 
immediate  parties  to  it.  The  conveyance  was  undoubtedly 
operative  as  between  Cochran  and  the  grantees.  But  a  third 
person  comes  in  and  says,  the  deed  ought  not  to  operate  against 
me,  because  you  had  notice  of  my  mortgage.  The  reason  upon 
which  the  objection  rests  goe5«  only  to  the  party  who  had  the 
notice;  and  such  estate  as  he  would  otherwise  have  taken 
under  the  conveyance  may  well  fail,  witliout  involving  the 
other  and  innocent  vendee  in  the  same  consequence.  This 
would,  I  think,  be  so  on  a  conveyance  to  several  persons  either 
as  joint  tenants — except  in  the  case  of  a  tnist  estate — or  as 
tenants  in  common :  and  I  see  no  reason  why  the  same  rule 
should  not  apply  on  a  conveyance  to  husband  and  wife — 
especially  where,  its  in  this  instance,  the  whole  considera- 
tion for  the  estate  was  paid  by  the  wife.  It  is  true,  tliat 
hnsband  and  wife  are,  for  many  purposes,  regarded  as  one 
person ;  but  they  are  not  so  for  the  purpose  of  visiting  the 
wife  with  the  direct  consequences  of  the  husband's  fraud 
In   the  case  already   referred  to,  {Co.  LiL  187,  (a))  it  was 
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held,  il)at  tlie  wife  did  not  lose  her  estate  by  the  attainder  of  tlifl 
husband  for  high  treason,  and  her  heir  recovered  the  land  (toi\\ 
Ihe  patentee  of  the  king. 

I  do  not  deny  that  one  of  several  joint  purchasers  may  act  as 
ogent  for  the  others,  and  then,  as  in  other  cases,  notice  to  tlie 
agent  will  be  notice  to  the  principal.  But  in  this  case  there 
was  no  conventional  relation  of  principal  and  agent  between  the 
vendees.  Both,  as  appears  from  the  evidence,  were  present  and 
acting  when  the  purchase  was  made,  and  the  wife  joined,  as 
she  necessarily  must  have  done,  in  the  conveyance  of  the  lauds 
which  were  given  in  exchange  for  the  farm  in  question.  And 
besides,  married  women,  infants,  lunatics,  and  other  persons  not 
suijurisj  are  not,  in  general,  capable  of  appointing  an  agent  or 
attorney.  {Story  on  Agency, ^6^  7,  8,  and  cases  cited.  See 
cdsOy  Bac.  Ab.  Attorney,  {B.)  7th  Lond,  ed.  Oulds  v,  San- 
satn,  3  Taunt,  261.)  Where  both  are  parties  to  a  suit,  the  hus- 
band appoints  an  attorney  for  the  wife.  But  in  Dyer,  271,  {b) 
pL  27,  margin,  the  husband  refused  to  suffer  the  wife  to  appear 
on  proceedings  against  them  continued  to  the  exigent,  and  it 
was  ruled  by  the  court  that  in  this  case  she  might  make  an 
attorney  to  prevent  being  waived. 

If  the  husband  had  purchased  and  paid  for  the  land,  it  would 
have  presented  a  different  question.  In  that  case,  if  he  had  ta- 
ken the  deed  to  both,  or  to  the  wife  alone,  either  as  an  advance- 
ment to  her,  or  for  the  purpose  of  defrauding  creditors,  ( Guthrie 
v.  Gardner,  19  Wend.  414,)  I  should  have  been  prepared  to 
admit  that  the  deed  could  not  prevail  over  the  mortgage.  {Sug- 
den  on  Vend.  639,  5th  Lond.  ed.)  The  husband,  being  him- 
self the  purchaser,  could  not  get  rid  of  the  effect  of  having  no- 
tice of  the  mortgage,  by  taking  a  conveyance  in  the  name  of 
Ihe  wife,  or  any  other  third  person.  But  here  the  wife  was  the 
purchaser.  She  paid  the  purdiase  money ;  or  what  is  the  same 
tiling,  gave  her  0  wn  lands  jti  exchange  for  the  property  in 
question. 

New  trial  denied. 
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Nai'iokal  Bank  i;^.  Korton,  impleaded  with  Seaman  and 

others. 

One  partner,  after  dissolution,  cannot  bind  his  copartners  even  by  the  renewal  of  a 

paitncrsiiip  note.  • 

Nor  will  a  power  reserved  to  him  in  tho  articles  of  dissolution  to  tettU  the  buthuti 

of  the  Jinn,  and  for  that  pvrfote  to  use  their  name^  enable  him  so  to  bind  his  oo  • 

partners. 
The  extent  of  a  power  to  settle,  considered  and  discussed. 
In  an  action  against  makers  and  endorsers  of  a  note,  under  the  act  of  April  25^ 

1632,  (iSeM.  L.  1833,  p.  489,)  the  plaintiff*  cannot  resort  to  the  original  Gonaidcra* 

tion  as  an  independent  ground  of  recovery. 
The  acts  of  one  partner,  though  after  dissolution,  will  bind  his  copartners  in  respect 

to  all  ptmons  who  have  previously  dealt  with  them  as  a  firm,  except  those  to 

whom  actual  notice  of  the  dissolution  has  been  given. 
Notice  of  dissolution  published  in  a  newspaper,  and  thus  accidently  teaching  a  bank 

director,  is  not  equivalent  to  actual  notice  to  the  bank ;  especially  where,  by  the 

charter,  the  director  has  no  power  lo  act  for  the  institution  save  in  conjunction 

with  otliors. 
Otherwise,  eemble,  of  notico  to  a  director  with  express  instructions  to  eommunicalA 

it  to  the  board  of  directors. 
The  acts  of  an  officer  of  a  corporation,  unless  official,  or  within  the  compau  of  an 

agency  delegated  to  him,  are  not  binding  on  the  corporation. 

ASSUMPSIT,  tried  at  the  New- York  circuit  in  March,  1841, 
before  Gri0L£y,  C.  Judge. 

The  action  was  brought  by  the  National  Bonk  against  the 
defendants  as  makers  and  endorsers  of  a  promissory  note;  tJie 
declaration  containing  the  common  money  counts,  with  a  copy 
of  the  note  annexed.    Norton  alone  defended  the  suit. 

The  note  annexed  to  the  declaration  was  dated  January 
18th,  1840,  and  purported  to  have  been  endorsed  by  ^<  Sea- 
man and  Norton"  as  first  endorsers,  and  llonrv  J.  Seaman  us 
second  endorser ;  ^^Scaman  6l  Norton"  being  the  name  of  a  for 
mer  firm,  composed  of  the  said  Henry  J.  St'tunun  and  the  do 
fendant  Norton.  • 

Beth  the  endorsements  were  in  Seamaifs  hand-writing  ;  and 
the  principal  question  in  the  case  was  wlietlicr,  mder  tlic 
circumstcinces,  and  as  in  favor  of  the  plaintiiKs  in  tliis  suit 
the  endorsement  of  the  firm  name  by  him  was  u'l  i\0  i  m^^w^ 
upon  Norton. 
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It  appeared,  among  other  things,  that  the  firm  of  "  Seaman 
&  Norton''  was  dissolved  on  the  1st  of  February,  1837;  and 
on  that  day  a  notice  of  the  dissohition  signed  by  Seaman  and 
the  defendant  Norton  was  published  in  the  "Courier  gnd  En- 
quirer"— a  newspaper  in  the  city  of  New- York,  where  the  firm 
business  had  been  carried  on,  and  where  the  plaintiffs  also  con- 
ducted their  business.  The  notice  was  as  follows:  "The  co- 
partnership heretofore  existing^  betw^een  the  subscribers  under 
the  firm  of  Seaman  &  Norton  is  this  day  dissolved  by  mutual 
consent.  The  business  of  the  firm  will  be  settled  by  Henry  J, 
Seaman,  who  is  duly  atUhorized  to  sign  the  name  of  the  firm 
for  that  purpose,^  A  witness  testified  that,  by  the  terms  of 
the  dissolution.  Seaman  was  to  tike  the  effects  of  the  firm,  and 
settle  all  its  liabilities. 

It  further  appeared,  that  on  the  24th  day  of  January,  1837, 
the  plaintiffs  discounted  a  note  for  the  firm  of  Seaman  & 
Norton,  of  a  large  amount,  drawn  by  the  same  makers  with 
the  one  in  question  and  endorsed  by  the  fir,m ;  that  this  note 
was  held  by  the  plaintiffs  when  the  dissolution  of  the  firm 
of  Seaman  <k  Norton  took  place ;  that  it  had  been  renew- 
ed from  time  to  time  with  deductions,  as  payments  were 
made;  and  that  the  note  in  question  was  given  by  way  of 
renewal  thereof,  for  the  balance  then  remaining  due  on  the 
original  loan. 

It  also  appeared  from  the  testimony  of  Seth  Grosvenor,  that 
he  was  a  director  in  the  National  Bank  (plaintiffs)  in  1837 ; 
that  he  then  knew  of  the  dissolution  of  the  firm  of  *'  Seaman  & 
Norton" ;  that  he  saw  a  notice  of  it  published  in  the  newspapers 
of  the  city  of  New- York, 

The  circuit  judge  ruled  at  the  trial,  that  the  notice  of 
dissolution  above  set  forth,  only  imported  that  Seaman  had 
power  to  settle  the  business  of  the  firm,  <fec. ;  and  that  this 
did  not  give  him  the  right  to  make  the  note  in  question, 
2ven  by  way  of  renewing  the  former  one.  He  further  held, 
that  the  fact  of  the  dissolution  coming  to  the  knowledge  of 
Mr.  Grosvenor,  one  of  the  plaintiffs'  directors,  whose  duty 
1  member  of  the  board  of  directors  was  to  pnss  on  tli^ 
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discount  and  renewal  of  notes,  and  who  therefore  might  be 
garded  as  the  plaintiffs'  agent,  was  sufficient  to  charge  th6 
plaintiffs  with  actual  notice  thereof.  A  nonsuit  having  been 
ordered  as  in  favor  of  Norton,  the  plaintiffs  now  moved  to  scl 
the  same  aside,  and  for  a  new  trial,  upon  a  case. 

D.  Selden,  for  the  plainti^,  insisted  that  by  the  terms  of 
the  dissolution  and  the  published  notice.  Seaman  was  author- 
ized to  use  the  firm  name  for  the  purpose  of  settling  the  part 
nership  concerns :  and  this,  if  other  authority  were  wanting, 
gave  him  the  right  of  using  the  firm  name,  in  respect  to  ihf 
note  sued  upon.  But  a  partner,  as  such,  has  tlie  right  to  renew 
notes  of  the  firm  after  dissolution,  where  the  effect,  as  in  thia 
case,  is  to  diminish  the  obligation  of  the  partners.  He  furthei 
contended  that  the  circuit  judge  erred  on  the  point  of  notice  of 
the  dissolution:  That  such  notice  to  a  director,  would  not 
charge  the  bank  as  having  had  actual  notice ;  and  that  Sea 
man  &  Norton,  having  dealt  as  a  firm  with  the  plaintifis,  prioi 
to  the  dissolution,  actual  notice  alone  could  absolve  Norton 
from  liability.  The  plaintiffs  moreover  should  have  been  per- 
mitted to  recover  as  against  the  firm  on  the  original  considera- 
tion; as  the  renewal  note,  if  in«r;lid,  did  not  extinguish  their 
previous  liability. 

C.  M^ Yearly  contra,  denied  that  one  partner  could  tliiis 
bind  his  co-partner  by  a  renewal  of  the  partnership  note  in 
the  name  of  the  firm,  after  dissolution.  Seaman  derived  no 
authority  from  that  relation  to  give  the  note  in  question. 
[Bank  of  South  Carolina  v.  Humphreys^  1  MCord^  388. 
Bell  V.  Morri^oji,  1  Peter^  Rep,  351.  Collyer  on  Part. 
314.  Manhattan  Co.  v.  Vernony  17  Wend.  624.  -S.  C.  22 
id.  183.) 

Nor  did  the  authority  in  this  case  to  settle^  and  use  tho 
partnership  name,  give  Seaman  the  power  to  bind  the  firini 
by  the  renewal  note  in  question.  It  was  limited  as  strong- 
ly as  the  most  guarded  language  could  limit  it.  (1  £/. 
Dlack.  155.     3  Days  Rep.  353.      White  v.  Union  Ins,   Ca 
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1  Noti  4*  McCord,  561.  Foltz  v.  Pmrie,  2  Dess.  40.  San^- 
ford  V.  Mic/deSj  4  JbAn.  Rep.  224.  Hackley  v.  Patrick^  3 
JbA?/.  i?c;j.  536.  CAi7/y  o»  jBiZ/j,  60,  erf.  0/  1839.  1  Mc- 
Cordis  Rep.  16.  Colly er  on  Part.  314,  315.  3  Esp,  K  P. 
R.  IJ 1 .)  The  authority  was  intended  to  prevent  Norton  from 
settling;  and  to  confine  that  right  to  Seaman,  who  took  the 
partnership  effects. 

If  the  plaintiffs  were  dealers  with  the  defendants,  the  pub- 
lication of  the  dissolution  in  the  gazette  taken  by  the  plain- 
tiffs, and  the  knowledge  of  the  director  when  it  occurred, 
from  such  publication,  were  siifficient  to  charge  the  plaintiffs 
with  actual  notice.  {Collyer  &n  Part.  310,  311.  Manhat- 
tan Co  V.  Vernouy  17  Wend.  524 ;  22  id.  183,  5^.  C.  Bank 
of  So.  Car.  v.  Humphreys^  1  M^Cord,  388.  Ketchtim  v. 
Clark,  6  John,  Rep.  144.  Irby  v.  Vining,  2  M'Cord,  379. 
3  Day's  Rep.  353.) 

The  plaintiffs  could  not  recover  on  the  original  note.  If 
Ihey  gave  it  up  and  knew  of  the  dissolution,  they  lost  lhe»' 
right  of  action  on  it.  The  first  note,  moreover,  was  endorseo 
by  and  discounted  to  the  defendants,  Seaman  &  Norton,  and 
the  note  produced  was  endorsed  by  them,  and  by  Henry  J. 
Seaman  as  a  second  endorser,  who,  in  that  capacity,  negotiated 
it  to  the  plaintiffs.  And  again,  this  suit  was  brouo^ht  against 
the  makers  as  well  as  the  endorsers  under  the  statute,  and  the 
statute  confines  the  plaintiffs  to  the  note  annexed  to  the  decla- 
ration.    (2  R.  S,  274,  5,  2d  cd.) 

By  the  Courts  Cowen,  J.  It  is  settled  that  one  partner 
cannot  bind  the  other  after  dissolution,  even  by  the  renewal 
of  a  partnership  note.  This  is  the  making  of  a  new  con- 
tract by  one  for  all  the  partners,  after  his  authority  is  re- 
voked. During  the  continuance  of  the  partnership  he  is 
entitled  to  act  for  all,  as  their  general  agent.  On  dissolu- 
tion, he  ceases  to  hold  that  character,  and  must  be  consid- 
ered as  a  mere  joint  debtor.  This  leaves  to  him  the  powci 
of  payment  in  respect  to  debts  due  from  the  f.rm.  but  with 
riight  exception,  if  any,  nothing  more.    {Bell  v    Morrisony  1 
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Pet.  Sup,  Court  Rep,  351,  367  /o374,  and  the  cases  there  cited. 
Bank  of  South  Carolina  v.  Humphreys,  1  McCord,  388.1 
The  doctrine  was  assumed  without  question  in  Vernon  v.  The 
Manhattan  Co,  (17  Wendell,  624,  22  id.  183,  fi'.  C.;)  and 
may  be  considered  as  adjudicated  in  that  case  both  by  this 
court  and  the  court  of  dernier  resort. 

The  note  in  question,  a  renewal  note,  which  had  been  run- 
ning in  the  bank  before  the  dissolution,  was  renewed  by  Sea- 
man, one  of  the  partners,  afterwards.  It  was  of  course  void 
in  respect  to  Norton,  his  copartner,  unless  a  power  of  renew- 
al was  expressly  delegated  at  the  time  of  the  dissolution.  Tho 
plaintiffs  claim  that  such  power  was  delegated,  and  base  them- 
selves on  the  clause  in  the  advertisement  of  dissolution  declar- 
ing that  the  business  of  the  firm  was  to  be  settled  with  Sea- 
man, who  was  authorized  to  sia^n  the  name  of  the  firm  for  that 
purpose.  This  was  no  more  than  a  power  to  liquidate  partner- 
ship demands  and  sanction  the  liquidation  by  the  firm  name. 
It  no  more  gave  power  to  renew  the  old  note,  than  to  give 
one  payable  in  chattels.  A.  says  to  B.,  settle  my  debt  with 
C,  and  si^rn  my  name  for  the  purposes  of  such  st^ttlement.  It 
is  a  strained  and  unnatural  construction  to  say,  that  B.  may 
use  A.'s  name  in  extinguishing  the  old  contract  Uy  execut 
ing  such  new  one  in  A.'s  name  af  he  pleases.  Tbe  agen 
can  do  no  more  than  deal  with  the  old  debt  by  p'ying  or 
stating  an  account.  The  word  settle,  as  here  used  iri  respect 
to  the  debts  due  from  the  firm,  (and  tlie  word  bvsi  \ess  no 
doubt  covers  these,)  is  thus  defined  by  Mr.  Webster — '  To  ad- 
just; to  liquidate;  to  balance  or  to  pay;  as,  to  settle  ac<  ounts.*' 
(  W^b.  Dirt  "  Settle,''  pi.  18,  Ato  ed.)  That  this:  is  so  under- 
stood  by  courts,  may  also,  I  think,  be  ct^llijcted  from  several 
of  the  cases  cited  by  the  learned  counsel  for  the  Jefendant  on 
the  argument.  {Kilgour  v.  Finlyson,  1  H,  Blacl^  155.  Mmr- 
att  V.  Howland,  3  Day,  353.  White  v.  Unior.  Ins.  Co.  I 
Nott  ^-  McCord,  561.  Sanford  v.  Mickles,  4  Jo  .i.  R.  224.) 
Others  cited  by  him  are  in  point.  {Abel  v.  Sutton.  ^  Ecp.  H. 
i08,  111.  Martin  v.  Walton^  1  McCord,  16.  Haa\i:f  ^.  jPif- 
*ricA\  3  Joh?i.  R.  536.)  These  were  all  cases  of  an  expn  ^*^  atithur 
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ity  to  settle,  after  dissolution,  yet  tiie  first  holds  that  the 
power  did  not  extend  to  endorsing  a  partnership  note  even 
jn  liquidation  of  a  partnerahip  debt.  In  the  second,  it  was 
denied  to  be  a  power  of  renewal ;  and  in  the  third,  a  power 
of  adjustment  was  denied  to  operate  as  aa  authority  to  sign 
an  account  stated.  In  the  case  at  bar  an  express  power  to 
use  the  name  is  given  ;  but  it  is  confined  to  the  purposes  of 
adjustment,  (settlement.)  The  words  did  not  work  an  exten- 
sion of  power  in  any  respect  beyond  the  form  of  doing  the 
busmess. 

Were  the  points  already  considered,  therefore,  the  only 
ones  in  the  case,  there  can  be  no  doubt  that  the  plaintifls 
were  properly  nonsuited.  No  verdict,  upon  the  ground  that 
the  endorsement  being  inoperative  left  the  old  claim  against 
these  parties  untouched,  could  be  taken  against  the  firm  for 
the  original  consideration.  Such  a  position  would  be  quite 
doubtful  in  any  view ;  for  the  present  note  was  operative 
rs  to  all  who  had  actually  made  and  endorsed,  and  was 
doubtless  received  as  an  agreed  substitute  or  discharge  of 
the  firm  note.  It  was  not  a  mere  nullity,  like  usurious  or 
faiged  paper.  But  a  decisive  answer  lies  in  the  form  of  the 
action.  It  was  brought  as  a  joint  action  for  several  claims 
under  the  statute  of  1832,  {Sess.  L,  p.  489,)  by  a  declara- 
tion containing  the  common  counts,  with  a  copy  of  the  note, 
€igainst  makers  and  endorsers.  In  such  an  action  you  can- 
not go  behind  the  note  immediately  in  suit,  nor  do  I  see 
that,  independently  of  the  statute,  the  plaintiffs  could  have 
done  any  better.  Viewed  at  common  law,  here  would  be  a 
plain  misjoinder  Cii  parties  defendants. 

These  considerations,  however,  are  not  yet  decisive  against 
fbe  plaintiffs.  The  note  in  question  being  an  attempt  to 
pjnew  an  old  note  of  the  firm,  which  lay  in  the  plaintiffs' 
Lank,  and  was  confessedly  binding  on  the  firm,  the  partners 
must  be  considered  as  dealers  with  the  plaintiffs,  who  were 
llierefore  entitled  to  actual  notice  of  the  dissolution  before 
Ihoj-  could   be  affected  by   it.     {Vernon  v.   The  Manhattan 
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Co.  17  Wend,  524 ;  22  id.  183.  &  C.  on  error.)  (a)  Sooh 
tual  notice  did  in  fact  reach  Grosvenor,  a  director  of  the  plointifls; 
and  notice  to  the  agent  is  notice  to  the  principal.  The  rule, 
however,  does  not  mean  an  agent  with  powers  short  of  the 
transaction  to  which  his  notice  relates.  A  director,  as  such, 
has  no  independent  powers  of  business  by  the  act  incorporating 
the  plaintiffs.  {Sess.  L.  of  1829,  p.  468,  §  12.)  He  is  but  one 
of  fifteen  directors  who  must  act  as  a  board,  and  can  act  in  no 
other  way  as  directors.  One  may  certainly  be  clothed  with 
other  powers.  Grosvenor,  for  instance,  might  have  been  made 
renewal  agent  generally,  or  of  the  note  hi  question  ;  and  hav- 
ing that  capacity,  the  notice  of  dissolution  might  have  affected 
the  bank,  not  as  notice  to  a  director,  but  to  an  agent  represent- 
ing the  bank  in  a  particular  department  of  business.  Inde- 
I)endently  of  that,  a  notice  of  the  dissolution  given  to  him  for 
the  express  purpose  of  being  communicated  to  the  hoard, 
would  perhaps  have  been  sufficient,  for  the  duty  of  making 
the  communication  would  then  have  devolved  upon  him  as 
director.  He  must  necessarily,  perhaps,  be  considered  as 
the  agent  of  the  bank  to  that  extent.  On  this,  however, 
we  are  not  called  upon  to  pass   one  way  or  the  other,  nor 


(a)  As  to  those  who  have  had  no  dealings  with  the  firm  prior  to  the  dissolatioii, 
notice  by  advertisement  in  a  newspaper  of  the  city  or  county  where  the  bnsineBS  is 
carried  on  will  suffice.  {Ketehumv.  Clark.  6  John.  R.  144,  147,  8.  MowaUy. 
Howlandy  3  Day's  R.  353.  Lansing  v.  Oaine  et  al.  2  John.  R.  300.  NoU  v. 
Downing,  6  Lou.  R.  (Curry)  680,  683.  Graves y. Merry,  6  Cowens  /2.  701.  Kel^ 
ly  V.  Hurlburt,  5  id.  534.  Martin  v.  Walton,  1  McCord's  R.  16.  Shaffer  v.  Sny- 
der,  7  Serg.  ^  Rawle,  503,  4.  Bank  of  So.  Car.  v.  Humphreys,  1  MeCord,  588. 
Colly,  on  Part,  31 1 ,  312,  Spring/,  ed.  1834.)  In  respect  to  a  dormant  partner,  do 
notice  whatever  is  requisite ;  he  beingr  protected  from  the  acts  of  bis  copartners  by 
dissolutiun  alone.  {Kelly  y.  Hurlburt,  5  Couten's  R.  534.  Carter  v.  Whalley,  1 
Barn.  4"  Adol.  11.    Armstrong  v.  Hussey,  12  Serg.  ^  Rawle,  315.) 

It  seems,  that  where  acwual  notice  of  dissolution  is  necessary,  proof  that  the 
party  (e.  g.  a  bank)  sought  to  be  charged  with  it,  took  a  newspaper  in  which 
(he  notice  wa^  published,  is  a  fact  from  which  the  jury  are  authorimcd  to  iokt 
actual  notice ;  {Bank  of  So.  Car.  v.  Humphreys,  1  McCord,  388  ;  Martin  r. 
Walton,  id.  16;  and  see  Greene  v.  Mereh.  Ins.  Co.  10  Pick.  402,  406,  7 ;)  but 
it  not  per  se  equivalent  to  actual  ijoticr.  {Vernon  v.  Manhattan  Co.  22  Wend. 
183,  191,2.     17  <d.  524,   527,  S.  C.     See  also  Rowley  v.  Honw,  3  Bing.  3.) 
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do  we  mean  to  do  so.  In  the  case  at  bar,  he  was  not  ad- 
dressnd  as  one  of  the  directors.  He  happened  to  know  the 
fact  of  dissolution,  as  a  director  or  other  corporator  may  do, 
without  perhaps  being  aware  that  the  bank  could  be  prejudiced 
by  it.  Not  having  any  intimation  that  it  was  material,  it  is 
loo  much,  even  if  the  point  were  in  the  case,  to  insist  on  a  pre 
sumption  that  he  ever  communicated  the  fact  to  the  board. 
Not  having  acquired  his  knowledge  as  director,  there  is  no 
room  for  presumption  either  on  the  ground  of  duty  or  interest. 
In  The  Fulton  Bank  v.  Benedict,  (1  Hall,  480,  497,  557,)  the 
judge  told  the  jury  that  notice  to  a  director  who  appeared  to 
have  had  charge  of  the  business  to  which  it  related  was  not 
notice  to  the  bank,  imless  communicated  to  the  board,  or  to  the 
officers  of  the  i)ank.  Oakley,  J.  said  the  charge  was  too 
narrow  for  the  case ;  adding,  **  I  think  that  under  some  cir- 
cumstances, notice  to  a  director  ought  to  charge  the  corpo- 
ration, as  where  the  director  acts  in  any  particular  business  as 
the  special  agent  of  the  bank,  as  in  the  Ciise  of  Rathbmie. 
He  was  one  of  a  committee  to  inquire  as  to  this  very  note," 
&c.  The  Washington  Bank  v,  Lewis,  (22  Pick.  24,  31,) 
takes  the  same  view  of  a  director's  agency.  In  The  Hart- 
ford Bank  v.  Hart,  (3  Day,  491,  5,)  the  court  said,  the  di- 
rectors have  certain  powers  resulting  from  their  act  of  incor- 
poration, and  are,  for  certain  purposes,  agents,  and  their  acts, 
when  in  strict  relation  to  their  agency,  are  binding  on  the 
corporation.  See  also  Stewart  v.  Huntington  Bank,  (11 
Sc?'g;  ^*  Rawle,  267,  269,)  and  Hayxoard  v.  The  Pilgrim 
Society,  21  Pick,  270.)  These  cases  show,  what  is  indeed 
quite  plain,  that  the  acts  of  a  director  or  other  officer  of  a 
corporation,  unless  official,  or  in  respect  to  his  agency,  are 
no  more  operative  as  against  the  institution  than  the  acts  of 
any  ordinary  corporator  ]  and  these  no  more  so  than  the  acts 
of  a  stranger. 

In  the  case  tit  bar  the  learned  judge  held,  that  proof  of 
publishing  the  notice,  and  actual  knowledge  in  the  director 
whose  dtity,  as  one  of  the  board,  it  was  to  pass  on  the  dis- 
count and  renewal  of  notes,  and  who  was  therefore  to  be 
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regarded  as  the  agent  of  the  plaintifis,  was  sufficient  proof  of 
their  knowledge.  In  this  we  think  he  erred.  The  boarr) 
were  the  agents  for  the  purposes  mentioned,  and  they  should 
acquire  this  sort  of  knowledge  as  such,  or  at  least  the  finn 
should  show  notice  brought  home  to  some  other  agent  specially 
authorized  by  the  bank,  or  by  the  course  of  their  business,  to 
receive  it. 

A  new  trial  should  therefore  be  granted,  the  coats  to  abide 
the  event 

New  trial  ordered* 


Pool  vs.  Pool. 

The  plaintiff,  a  man  of  advanced  age,  transferred  a  honse  and  tomo  other  property 
to  the  defendant  and  another,  his  two  sons,  thej  covenanting  to  pay  his  debts, 
amounting  to  within  $450  of  the  value  of  the  property,  and  to  support  hiin 
during  life ;  also  to  "  keep  and  maintain*'  his  two  younger  children,  one  of  whom 
was  J.,  then  eleven  years  old,  until  they  should  respectively  arrive  at  the  Age  of 
twenty-one,  <*  in  a  manner  suitable  for  the  said  P.  (the  plaintiff,)  to  provide  fbr 
them  in  case  he  should  live  and  had  not  conveyed  away  his  property. **  J.  hav- 
ing remained  with  the  defendant  six  years  under  this  arrangement,  left  him  and 
had  not  since  returned.  Held,  that  the  plaintiff  could  not  recover  for  J.*s  board  or 
clothing  after  he  had  thus  left,  the  covenant,  in  effect,  only  binding  the  defendant 
and  his  brother  to  provide  for  him  at  a  member  of  the  family;  especially,  as  it 
did  not  appear  that  the  plaintiff  had  incurred  any  expense  on  J.*8  account,  or  that 
the  latter  had  at  all  suffered  for  want  of  aid. 

Covenant,  tried  before  Cushman,  C.  Judge,  at  the  Albany 
circuit  in  December,  1839.  The  plaintiff  owned  a  house  and 
some  other  property,  worth  in  all  about  $600,  and  owed  debts 
to  about  $150 ;  and  on  the  8th  of  April,  1828,  entered  into  a 
sealed  contract  with  his  two  sons,  Abraham  Pool,  the  defendant, 
and  John  Pool^jun.,  by  which  the  plaintiff  assigned  his  property 
to  the  two  sons,  and  they,  on  their  part,  covenanted  to  pay  the 
plaintiff's  debts.  They  further  covenanted  as  follows :— that  w«! 
**  will  keep  and  maintain  our  said  father,  John  Pool,  in  board* 
iofr,  lod^n^:,  washiiK',  clothing,  medicine  and  suitable  attend* 
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ance,  and  all  Cither  necessary  things,  suitable  for  his  condition 
in  life,  for  and  during  his  natural  life."  Also— "that  we  will 
keep  and  mat»/a//t  Jeremiah  Pool,  the  son  of  the  said  John  Poo], 
and  Dorothy  Pool,  the  daughter  of  the  said  J.  P.,  until  they 
Rhall  respectively  arrive  at  the  age  of  twenty-one  years,  that  is 
to  say,  we  will  keep  and  provide  for  them  in  a  manner  suitable 
for  the  said  John  Pool  to  provide  for  them  in  case  ho  should 
live  and  had  not  conveyed  away  his  property."  The  action 
was  brought  for  not  keeping  and  maintaining  the  plaintiff's  son 
Jeremiah  in  pursuance  of  the  covenant. 

The  plaintiff  was  about  sixty-eight  years  old,  and  Jeremiah 
was  about  ten  or  eleven  years  old  when  the  contract  was  made. 
Jeremiah  lived  with,  and  was  provided  for  by  the  defendant 
until  he  was  about  seventeen  years  old,  and  then  voluntarily 
left  the  defendant,  and  never  returned.  It  did  not  appear  how, 
or  by  whom  he  had  been  provided  for  after  he  left  the  defen- 
dant. The  plaintiff  proved  that  it  would  be  worth  $25  a  year 
to  clothe  Jeremiah  from  the  time  he  left  the  defendant  until  he 
was  twenty-one  years  old.  The  judge  decided  that  the  defen- 
dant was  not  bound  to  board  Jeremiah  after  he  went  away,  but 
he  was  bound  to  provide  him  with  clothing  after  he  left;  and 
that  the  plaintiff  was  entitled  to  recover  such  amount  as  would 
be  sufficient  to  clothe  Jeremiah  from  the  time  he  left  imtil  he 
was  twenty-one  years  old.  The  defendant  excepted,  and  the 
jury  found  a  verdict  for  the  plaintiff  for  $112.  The  defendant 
now  moved  for  a  new  trial  on  a  bill  of  exceptions. 

S.  CheeveTf  for  the  defendant. 

M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  If  we  look  at  the  contract 
in  connection  with  the  facts  as  they  existed  at  the  time, 
there  can  be  no  great  difficulty  in  understanding  what  the 
parties  meant  by  this  family  arrangement.  The  plaintiff, 
being  then  about  sixty-eight  years  old,  transferred  his  litt'e 
projierty   to  his  tAo  s  ns,  Abraham  and  John,  on  their  mi- 
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dertaking  to  pay  his  debts  and  provide  for  him  for  life ;  and 
on  their  further  agreement  to  provide  for  the  plaintiff's  tuo 
younger  children,  Jeremiah  and  Dorothy,  until  they  shro^J 
respectively  attain  the  age  of  twenty-one  years.  Tho  two 
sons  were,  of  course,  to  have  possession  of  the  hoj'^  and 
other  property;  and  1  think  it  quite  evident  that  »Iio  nlain- 
tiff  was  to  live  with  them.  Such  also  must,  1  think,  have 
been  the  intention  in  relation  to  the  two  youiycr  children 
Abraham  and  John  were  "to  keep  and  niPJulain,"  or,  as  it 
is  afterwards  expressed,  "keep  and  provide*'  for  them;  and 
it  was  to  be  done  "  in  a  manner  suitable  for  the  said  John 
Pool  [the  lather]  to  provide  for  them  in  case  he  should  livf 
and  had  not  conveyed  away  his  property."  In  short,  th  ^ 
intention  seems  to  have  been,  that  Abraham  and  John  should 
become  the  head  of  the  family,  and  should  stand  in  loco  paren- 
tis to  the  two  younger  children.  The  property  which  the 
two  sons  received  did  not  exceed  four  hundred  and  fifty 
dollars  in  value  after  the  payment  of  debts,  and  it  is  impos- 
sible to  suppose  that  they  were  to  provide  for  the  two  chil* 
dren  in  any  other  way  than  as  members  of  their  family. 
Jeremiah  remained  with,  and  was  provided  for  by  the  de- 
fendant, until  he  became  old  enough  to  render  his  services 
of  some  value,  and  then  voluntarily  went  away  and  never 
returned.  After  he  Ivecame  seventeen  years  of  age,  it  is  but 
reasonable  to  suppose  that  he  was  able  to  earn  something  more 
than  enough  to  procure  board  and  clothing  suited  to  his  con- 
dition in  life;  and  as  the  defendant  provided  for  him  when 
helpless,  and  lost  the  benefit  of  his  services  when  they  would 
have  been  valuable,  it  is  the  defendant,  and  not  the  plaintill^ 
who  has  reason  to  complain. 

But  should  we  wholly  disregard  the  amount  of  consid- 
eration, I  do  not  see  how  this  recovery  can  stand.  The 
plaintiff  did  not  show  that  he  had  supported  Jeremiah  or 
incurred  any  expense  whatever  on  his  account  since  th« 
making  of  the  contract.  Nor  did  it  appear  that  Jeremiah 
had  suffered  in  any  way  for  the  want  of  the  defendant's 
aid.     And   besides,   it   is  fairly   inferable  frpm  tlie  case,   that 
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the  de&idant  was  ready  and  willing  to  continue  a  suitable  pro- 
vision for  Jeremiah — he  was  ready  and  willing  to  "  Jceep  and 
maintain"  him — and  was  only  prevented  from  doing  so  by  the 
wrongful  act  of  the  other  party.  It  is  impossible  to  maintain, 
that  this  contract  bound  the  defendant  to  pit)vide  for  Jeremiali 
although  the  latter  should  refuse  to  accept  the  provision  ;  and 
yet  such,  in  eifect,  is  the  case  on  which  the  plaintiff  has  re- 
covered. If  there  was  the  least  color  for  saying  that  the  defen- 
dant had  not  always  made  a  suitable  provision  for  Jeremiah  be- 
fore he  went  away,  it  is  a  sufficient  answer  that  the  case  was 
not  put  upon  that  ground  at  the  circuit. 

I  see  no  ground  for  the  distinction  which  was  taken  on  the 
trial  between  board  and  clothing.  But  that  is  not  important, 
as  the  plaintiff  was  not  entitled  to  recover  either  for  the  one  or 
the  other. 

New  trial  granted. 


Morton  vs.  Natlor. 


An  order  not  payable  on  its  face  in  money,  and  drawn  on  a  partlcalar  fund,  is  not  a 
bill  of  exchange  within  1  R.  S,  757|  ^  6,  2d.  ed.  requiring  a  written  acceptance. 
So  htldy  in  respect  to  an  order  by  a  landlord  on  his  tenant  to  pay  tht  rents  aectu- 
ing  daring  a  specified  period ;  and  this,  though  it  appeared  on  inquiry  aliunde 
that  the  rents  were  payable  in  money. 

Where  a  landlord,  for  value  received,  gave  an  order  on  his  tenant  to  pay  W.  the 
rents  accruing  during  a  certain  time,  which  the  tenant,  on  the  order  being  pre- 
sented, said  he  would  do ;  and  the  landlord  subsequently  nctific^l  the  tenant  not 
to  pay,  but  the  latter  disregarded  the  notice,  and  paid  the  order :  Held,  that  the 
tenant  did  right,  and  that  the  landlord's  claim  for  the  rent  was  extinguished. 

An  order  of  this  nature  operates  an  equitable  assignment  of  the  fund  on  which  it 
is  drawn,  and  the  drawee  being  notified  of  the  assignment,  must  pay  accordingrfy, 
though  there  be  no  formal  acceptance  either  written  or  verbal. 

On  error  from  the  New- York  common  pleas.  Morton 
sued  Naylor  in  the  court  below.  The  declaration  was  in 
replevin,  for  taking,  &c.  certain  goods.  Avowry^  for  three 
months  rent,   $200,   due  by  one   Morgan,   tenant^    under   e 
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demise  from  J.  Russell,  who  granted  to  the  defendant.  Tbc 
goods  were  distrained  on  the  demised  premises.  Pleas^  third 
and  fourth,  in  substance  that,  before  Russell  granted  to  tht: 
defendant,  he  for  value  received  made  his  bank  check  of  $500, 
})ayable  to  one  Warner ;  and,  to  secure  its  payment,  drew  a 
written  order  on  Morgan,  the  tenant,  to  pay  Warner  the  guar- 
terly  rents  as  they  might  become  due  during  the  year,  cover- 
ing the  rent  in  question ;  which  order  was  accepted  by  Mor- 
gan. That  the  check  not  being  paid  by  the  bank,  and  Warner 
requiring  payment  of  the  rent  in  question  from  Morgan,  the  lat- 
ter accordingly  paid  it.  Replication  to  said  pleas,  that  before 
Morgan  accepted  the  order  on  him  to  pay  the  rent,  Riissell 
revoked  it.  Rejoinder ^  denying  the  revocation,  and  concluding 
to  the  country. 

The  proof  at  the  trial  was,  that  Warner  presented  the 
order  to  Morgan,  who  verbally  accepted  it,  telling  War- 
ner he  would  not  pay  to  any  one  beside  him.  Morgan  told 
Russell  that  he  had  accepted  the  order,  and  the  latter  in- 
structed him  to  pay  accordingly;  but  afterwards  forbade 
the  payment,  because  Warner  had  sued  him.  Morgan, 
however,  paid  the  order,  disregarding  the  countermand  of 
Russell. 

The  court  below  directed  a  verdict  for  the  defendant,  to 
which  the  plaintiiT's  counsel  excepted ;  and  judgment  hav- 
ing been  rendered  accordingly,  the  plaintiff  sued  out  a  writ  of 
error. 

J,  W.  Gerardj  for  plaintiff  in  error. 

A.  L,  Jordan^  for  defendant  in  error. 

By  the  Courts  Cowen,  J.  There  is  no  color  for  calling 
the  order  on  Morgan  a  bill  of  exchange,  requiring,  there- 
fore, a  written  acceptance  within  the  statute.  (1  R,  S, 
lofy  2rf  ed.  h  6.)  It  is  jmyable  out  of  a  particular  ftind; 
and,  indei^d,  is  not  payable  in  money  on  its  face.  It  is  to 
uay   rents,   which   may  be  due  in  wheat,  fowls  o^  ^errices^ 
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as  well  as  money.  It  is  an  order  to  pay  the  quarterly  rents;, 
and  with  the  oral  explanation  that  the  rent  was  peciiniary, 
it  is  a  money  order,  accepted  by  parol,  but  sought  to  be  revoked 
after  acceptance  and  before  payment.  That  could  not  be 
done.  The  order  to  Morgan  was  an  equitable  assignment  of 
the  rent  in  question  lo  Warner,  with  notice  to  Morgan,  who 
was  bound  to  pay  it  according  to  the  order,  whether  he  had 
accepted  or  not.  The  cases  are  entirely  decisive.  {Israel  v. 
Douglass^  1  H.  Black.  239,  242.)  Here  Lord  Loughborough 
said,  in  respect  to  an  order  like  the  one  in  question :  "  This 
debt  is  with  the  consent  of  the  parties  assigned  to  the  plaintiff, 
(the  payee.)  Douglass  (the  drawee)  has  notice  of  it,  and  as- 
sents, by  which  assent  he  becomes  liable  to  the.  plaintiff."  This 
case  was  recognized  and  strongly  acted  on  in  Weston  v.  Bar- 
ker, (12  John.  Rep.  279,  289.)  Yeaies  v.  Groves,  (1  Ves. 
jun.  280,)  is  still  more  nearly  in  point.  It  held  that  an  order 
without  acceptance  was  an  assignment,  and  that  the  drawee 
having  notice  merely,  might  pay  it,  even  as  against  the  bank- 
rupt assignee  of  the  drawer.  Ex  parte  Alder  son,  (1  Mad. 
Rep.  63.)  is  also  exactly  in  point.  In  Lett  v.  Morris,  (4  Sim. 
607,)  such  an  order  was  enforced  as  an  assignment,  though 
the  drawee  refused  to  accept.  {See  also  Clark  v.  Mauran, 
3  Paige,  373.  Bradley  v.  Root,  6  id.  632,  641,  and  the  cases 
there  cited.)  I  refer  to  cases  in  chancery  to  show,  that  an  or- 
der for  value  is  per  se  an  equitable  assignment  to  the  payee 
of  the  debt  due  from  the  drawee  to  tlie  drawer.  Our  own 
rules  at  law  as  to  enforcing  such  an  assignment  are  well 
known.  We  give  it  the  same  effect  as  would  a  court  of  chan« 
cery.(a) 


{a)  See  Johnson  ▼.  Thayer,  (5  Shepley,  401,)  Legro  ▼.  Staples,  (4  id.  353,) 
Adanu  v.  Robineon  et  al.  (1  Pick.  461,)  Welch  v.  Mandeville,  (I  Wheat.  233,) 
MandeviUe  y.  Welch,  (5  id.  277.)  In  the  latter  cane,  it  was  said,  that  the  rule  pR^ 
tecting  an  assignee,  after  notice,  from  the  acts  of  the  ami^nor,  does  nut  apply  to 
ea'es  where  the  anig^nment  is  only  of  part  of  a  fund.  And  tee  Robbine  v.  Bacon, 
(3  Oreenl.  346,)  Tierman  v.  Jackson,  (5  Pet.  R.  580.)  The  contrary,  however, 
hsM  been  held  in  this  state.  {Taylor  v.  Bates,  5  CoureK,  376.  WhetUr  ▼.  WheoU 
«r,  9  id.  34.    Pattison  v.  HuU,  id.  747) 
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It  fellows,  that  the  payment  by  Morgan  to  Warner,  ei.tiii> 
guished  the  rent.  The  distress  was  tortious,  and  the  court 
should  have  directed  a  verdict  for  the  plaintiff  below. 

Judgmoit  reversed. 


Cook  and  another  vs.  Spaulding  and  others. 

A  member  of  a  partnership  or  inincorporated  banking  asaoclation  cannot  be  or  m- 
pelled  to  testify  against  thefa  in  a  suit  prosecuted  for  tJicir  benefit  in  the  oaam 
of  others. 

The  privilege  of  a  party  in  interest  of  refusing  to  testify  has  not  been  afiecied  bj  3 
/J.  S.  405,  ^  71 

Assumpsit,  tried  before  Dayton,  C.  Judge,  at  the  Chau- 
tauque  circuit,  in  July,  1840.  The  action  was  on  a  promissory 
note  made  by  the  defendants,  for  $781,17,  dated  August  8, 
1838,  and  payable  to  the  plaintiffs  on  demand.  The  defendants 
called  Hiram  Gardner  as  a  witness,  and  offered  to  prove  by 
him  a  state  of  facts  which  would  constitute  a  good  defence  to 
the  action.  The  note  in  question  was  owned  by  the  Niagara 
Suspension  Bridge  Bank,  "a  partnership  or  unincorporated 
banking  association,"  and  the  suit  was  brought  in  the  names  of 
the  plaintiffs  for  the  benefit  of  the  bank.  Gardner  was,  and 
from  the  beginning  had  been,  one  of  the  copartners  and  share- 
holders in  the  association.  The  witness  insisted  that  he  was  a 
party  in  interest,  and  declined  being  sworn.  The  judge  de- 
cided that  the  witness  could  not  be  compelled  to  testify  without 
his  consent.  The  defendants  excepted,  and  the  jury  found  a 
verdict  for  the  plaititiffs.  The  defendants  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

iS.  Steveni^  tor  the  defendants. 

C.  P.  Kirkland,  for  the  plaintiffs. 
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By  the  Courts  Bronson,  J.  This  question  was  decided 
in  Maxiran  v.  Lamb,  (7  Cowen,  174.)  It  was  there  held, 
that  the  real  plaintiff,  though  not  a  party  to  the  record, 
could  not  be  required,  without  his  consent,  to  g-ive  evidence 
(or  the  defendant.  In  The  People  v.  Irving,  (1  Wend,  20,) 
it  was  again  held,  that  a  party  in  interest  cannot  be  com- 
pelled to  testify  without  his  consent.  The  same  doctrine 
was  also  recognized  in  Jackson  v.  Myers,  (11  Wend,  637.) 
The  cases  of  Appleton  v.  Boyd,  (7  Mass,  Rep,  131,)  and 
White  V.  Everest,  (1  Vermont  Rep,  181,  2,)  are  to  the  same 
effect. 

It  can  make  no  difference  in  principle,  that  Gardner  is 
not  the  sole  party  in  interest,  but  only  one  of  several  co- 
partners and  shareholders  in  the  bank.  In  The  King  v. 
The  Inhab,  of  Wobum,  (10  East,  395,)  the  rateable  inhab- 
itants of  the  parish  of  St  Alban  were  in  fact,  though  not 
in  form,  parties  to  the  appeal,  and  it  was  lield,  that  one  of 
the  rateable  inhabitants  of  the  parish  could  not  be  compelled 
to  testifv. 

It  is  said,  that  the  rule  laid  down  in  Mauran  v.  Lamb,  has 
been  changed  by  the  subsequent  statute,  which  provides,  that  a 
witness  shall  not  be  excused  from  answering  on  the  ground  that 
the  answer  may  establish,  or  tend  to  establish,  that  he  owes  a 
debt,  or  is  otherwise  subject  to  a  civil  suit,  (2  jR.  S.  405,  i 
71.)  The  statute  does  not,  in  terms,  reach  this  case,  and  should 
not,  I  think,  be  applied  to  it.  It  must  be  admitted  that  there 
is  no  great  difference  in  principle  between  calling  a  party  in 
interest,  and  calling  a  witness  whose  answer  may  charge  him 
with  a  debt,  or  subject  him  to  a  civil  suit ;  but  a  distinction 
has  been  taken  between  the  two  cases,  and  it  is  now  too  late 
to  reconsider  the  question.  This  distinction  was  taken  in 
Mauran  v.  Lamb,  (7  Cowen,  174,)  and  the  authority  of  that 
case  has  been  recognized  since  the  statute  was  passed, 
though  the  statute  was  not  mentioned.  {Jackson  v.  Myers^ 
11  Wendell,  537.  And  see  Cowen  tS^  HilVs  Notes  to  Phil. 
Ev.  740,  1.)  It  may  be  added,  that  the  case  of  Mauran 
V,   Lamb,  where   the  distinction  was  stated,  was  trfore  the 


588  CASES  IN  THE  SUPREME  COURT. 


Couk  V.  Spaulding. 


legislature  at  the  time  the  statute  was  passed — it  having  been 
cited  in  the  notes  of  the  revisers ;  and  had  it  been  intended  to 
cliange  the  rule  laid  down  in  that  case — that  the  pany  in  inter- 
est cannot  be  called  without  his  consent — ^more  appropriate 
language  would  have  been  used  to  effect  that  object. 

Our  statute  is  substantially  the  same  as  that  o(  46  Geo,  3,  c. 
37,  which  was  enacted  after  the  discussion  which  arose  on  the 
impeachment  of  Lord  Melville,  where  the  chancellor  and  eight, 
against  four,  of  the  judges,  were  of  opinion  that,  at  the  common 
law,  the  witness  was  bound  to  answer  altliough  it  might  sub 
ject  him  to  a  civil  suit.  (1  Phil.  Ev,  277.  1  IlalPa  Am.  Law 
Jour,  223.)  This  should  probably  be  regarded  as  a  declaratory 
statute,  rather  than  one  introducing  a  new  rule.  {See  Cowen 
^  HilFs  Notes  to  Phil  Ev.  740.)  But  however  that  may  be, 
the  distinction  between  calling  the  party  in  interest,  and  a  wit- 
ness whose  answer  may  subject  him  to  a  civil  suit,  was  main- 
tained in  the  subsequent  case  of  The  King  v.  The  Inhab,  of 
Woburn,  (10  East,  395.)  It  was  there  held,  that  the  English 
statute  had  not  changed  the  rule  that  the  party  in  interest, 
though  not  in  form  a  party  to  the  record,  was  not  obliged  to 
answer. 

If  this  were  a  new  question,  I  should  be  inclined  to  the 
opinion  that  any  one  not  a  party  to  the  record  might  be  requir 
ed  to  answer;  but  the  rule,  as  to  a  party  in  interest,  is  settk*d 
tlie  other  w&t. 

New  trial  dcniod. 
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Beers  vs.  Culver, 

Where  A.  made  and  lent  to  B.  a  note,  expi^essly  to  enable  the  latter  to  borrow 
ncj  from  a  particular  person,  and,  instead  of  using  it  for  that  purpose,  B.  delivered 
it  to  C.  as  collateral  security  for  a  previous  debt,  C.  taking  it  with  knowledge  of 
the  circumstances  under  which  it  was  made ;  held,  that  the  note  was  not  an 
available  security  in  G/s  hands. 

And  C.  having  transferred  the  note  to  D.,  (who  also  knew  the  circumstances  un- 
der which  it  wup  given,)  upon  a  promise  by  the  latter  to  pay  the  debt  of  C. 
against  fi  «  held,  that  the  promise  was  without  consideration,  and  thcrefora 
void. 

A  plaintiff  who  seeks  to  Becover  upon  a  promise  to  pay  the  debt  of  a  third  per- 
Mon,  roust  declare  specially,  and  cannot  avail  himself  of  it  under  the  common 
eoonts.  ^ 

Motion  to  set  aside  the  report  of  a  referee.  Stephen  Fes 
senden^  on  the  9th  of  November,  1837,  made  his  note  datcl 
September  2,  1837,  for  $1440,  payable  to  Wlllia?n  Brad- 
Icy^jr,  or  bearer,  one  year  after  date,  and  lent  it  to  Bradley, 
for  the  purpose  of  enabling  him  to  raise  money  on  it  from  01:; 
Wood — if  the  money  was  not  obtained,  the  note  was  to  be 
returned  to  Pcssenden.  No  money  was  obtained  on  the  note. 
Bradley  being  indebted  to  the  plaintiff  in  about  the  sum  of 
^120,  delivered  him  the  note  as  collateral  security  for  the 
debt — telling  the  plaintiff  at  the  time,  that  the  note  had  been 
made  to  raise  money.  The  defendant  also  had  a  debt  against 
Bradley,  and  in  consideration  that  the  plaintiff  would  let  him 
have  the  note  of  Fessenden,  promised  to  pay  the  plr.intiff  the 
amount  of  his  debt  against  Bradley.  The  defendant  knew  at 
the  time  for  what  purpose  the  note  had  been  made.  The 
plaintiff  claimed  in  this  action  to  recover  the  balance  due  him 
from  Bradley,  amounting  to  $119,83.  The  declaration  con- 
tained the  common  counts  for  money,  goods  sold,  and  an  ac- 
count stated.  The  referee  reported  that  nothing  was  due  the 
plaintiff. 

» 

Z>.  B.  Prosser,  fc  r  the  plaintiff,  now  n  oved  to  set  aside  the 
report. 
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J. .  Taylor,  contra. 

By  the  Court,  Bronson,  J.  Although  the  refere**  overruled 
the  objection  in  relation  to  the  form  of  the  pleadings  for  tlie 
purpose  of  hearing  the  evidence,  and  also  refused  a  nonsuit,  the 
objection  was  renewed  after  the  evidence  was  closed,  and,  so 
far  as  appears,  the  referee  may  have  placed  his  final  decision 
upon  that  ground.  The  objection  was,  I  think,  fatal  to  the 
action.  The  plaintiff  was  seeking  to  recover  on  a  special  con- 
tract to  pay  the  debt  of  Bradley,  and  he  should  have  counted 
specially  on  the  promise.(ci) 

I  am  inclined  also  to  think  the  promise  void  for  want  of  con- 
sideration. The  note  was  not  an  available  security  in  the 
hands  of  the  plaintiff.  It  was  no  better  than  a  piece  of  blank 
paper.  He  lost  nothing  by  parting  with  it,  and  the  defendant 
got  nothmg  by  receiving  it.  It  is  of  no  importance  that  the  de- 
fendant knew  the  note  was  not  a  valid  security.  His  knowledge 
that  he  got  nothing  by  the  arrangement  could  not  supply  the 
want  of  a  consideration  for  the  promise. 

Motion  denied. 

(o)  Sec  Quin  v.  Hanford,  {ante,  p.  82,  86.) 


Van  Cortlandt  and  others  vs.  Kip. 

A-,  by  his  will,  after  making  various  9pcci6c  devises,  gave  to  his  brother  and  three 
sisters,  his  interest  in  eighty  acres  of  land  which  he  and  they  owned  in  equal  on- 
divided  proportions ;  and  tlien  constituted  B.  residuary  devisee  as  to  bis  other 
.eal  estate.  A.,  having  afterward  purchased  the  shares  of  his  biothor  and  til- 
lers in  the  eighty  acres,  made  a  codicil,  revoking  the  clause  in  the  will  devising  his 
interest  in  the  eighty  acres.  Held,  that  at  his  death  the  shares  of  his  biothor  and 
listers  purchased  by  him  after  the  execution  of  the  will,  passed  under  it  to  the 
residuary  devi$<eo  ;  but  the  other  share,  having  been  specifically  devised,  descerded 
to  his  heirs,  though  by  reason  of  the  codicil,  that  devise,  as  such,  was  rendered 
inoperative  and  void. 

i  codicil  to  a  will  of  reul  estate,  when  lezecuted  in  the  mode  prescribed  irtb 
respect  to  devises,  will  amount  to  a  republication  of  the  will,  bringing  down 
its  language  and  causing  it  to  speak  as  of  the  date  of  the  codicil ;  and  thit 
whether  the  immediate  ijubject  of  the  codicil  be  real  or  personal  propeity. 
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A  eodieil  need  not  be  actually  annexed  to  the  will,  id  order  to  have  it  operate  as  • 

repablicatioo. 
Where  a  codicil  is  so  executed  as  to  operate  a  republication  of  the  will,  both  should 

be  read  and  construed  together  as  one  entire  instrument. 
Though  a  devising  clause  in  a  will  be  utterly  void  as  sDch,  at  the  time  when  it  is 

made,  or  be  annulled  afterward  by  a  codicil,  yet  it  may  operate  as  a  declaration 

of  intent  to  prevent  the  property  passing  to  the  residuary  devisee. 
Otherwise  as  to  a  bequest ;  for  the  residuary  legatee  takes  all  the  personal  property 

which,  at  the  testator's  death,  is  not  foand  to  have  been  otherwise  effectually  di»* 

poued  of  by  the  will. 
The  distinctidh  between  devises  and  bequests  in  this  pariicolar  has  not  been  abolish* 

ed  by  52  i2.  i9.  %^5,2d  ed. 

Ejectment,  tried  at  the  Westchester  circuit,  before  Kug- 
GLEs,  C.  Judge,  in  April,  1839.  The  action  was  for  two 
adjoining  pcircels  of  land  in  the  town  of  Cortlandt,  West- 
chester county ;  the  first  parcel,  supposed  to  contain  about  80 
acres,  and  the  other  about  30  acres.  The  jury  found  .".  . 
special  verdict  showing,  among  other  tilings,  the  follov/ing 
facts  : 

Both  parcels  belonged  formerly  to  the  late  Philip  Van  Cort- 
landt, in  fee,  with  another  considerable  tract  of  land  in  the 
neighborhood.  The  plaintiff,  Pierre  Van  Cortlandt,  was  a 
brother  of  said  Philip,  and  Cornelia  Beekraan  the  other  plain- 
tiff, a  sister.  They  were  entitled  to  the  one  undivided  half  of 
the  two  parcels  in  question,  as  heirs  of  said  Philip,  unless  cut 
off  by  his  will  under  which  the  defendant  claimed. 

This  Avill  was  dated  March  9th,  1824.  At  the  latter  period 
the  first  parcel  of  80  acres  was  owned  in  fee  by  the  testator,  the 
two  plaintiffs,  and  Catharine  Van  Wyck  and  Ann  Van  Rensse- 
laer, two  other  sisters  of  the  testator,  as  tenants  in  common,  ui 
equal  pn^portions,  by  virtue  of  a  devise  from  their  deceased 
father. 

The  30  acres  had  been  purchased  by  the  testator  of  a  stranger. 

The  will  first  disposed  of  the  main  bo^  of  the  testator's 
roal  estate  in  parcels,  viz.  600  acres  to  his  brother  Pierre, 
ove  of  the  plaintiffs,  in  fee;  200  acres  to  his  sister  Cornelia, 
the  other  plaintiff,  in  fee;  200  acres  to  his  sister  Ann  in 
fee ;  and  200  acres   to  his  sister  Catharine   for  life,   witli   re- 
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mainder  to  her  son  Philip  G.  Van  Wyck.  These  parcels  were 
particularly  described  in  the  will,  and  devised  subject  to  lh« 
payment  of  what  the  testator  might  be  indebted  to  his  father's 
estate.  The  whole  was  mentioned  as  having  come  to  him  by 
descent  from  his  father,  who  held  it  in  tail.  Then,  after  de- 
viling two  other  parcels  in  order  to  make  provision  for  the  pay- 
ment of  what  might  be  due  from  him  to  Catharine,  he  devised 
his  interest  [being  one  fifth)  in  the  80  acres  to  the  plainiijffs^ 
Pierre  and  Cornelia,  and  his  sisters  Catharine  and  Ann,  in 
fee,  as  a  compensation  for  moneys  which  he  had  received 
from  one  Walter  Fowler,  and  from  certain  lands  of  his  fath- 
er's estate.  The  80  acres  were  described  particularly  in  the 
will.  The  will  next  recited  that,  having  thus  far  disposed  of 
the  estate  devised  to  him  from  his  grandfather  and  father,  he 
should  now  proceed  to  dispose  of  the  estate  he  had  acquired  in 
addition ;  going  on  and  devising  all  the  residue  of  his  real 
and  personal  estate  to  his  nephew  Philip  G,  Van  Wyck,  in 
fee^  subject  to  the  payment  of  all  his  debts  not  before  provide 
ed  for,  making  him  (Philip  G.  Van  Wyck)  one  of  his  three 
executors.  The  will  reserved,  in  terms,  power  to  make  a 
codicil. 

Afterwards,  on  the  1st  of  January,  1828,  the  testator  purchas- 
ed and  took  a  conveyance  in  fee  of  all  his  brother's  and  sister's 
interest  in  the  80  acres. 

On  the  18th  January,  1831,  he  made  a  codicil,  referring 
to  his  will,  and  to  the  power  therein  reserved  of  making  a 
codicil;  and  then,  after  coiTecting  a  verbal  mistake  in  the 
description  of  one  of  the  parcels  devised  by  the  will,  and 
declaring  that  a  devise  therein  to  Pierre  C.  Van  Wyck  had 
bocome  void  by  reason  of  his  death,  made  certain  devises 
and  bequests  to  said  P.  C.  Van  Wyck's  son.  As  to  the  9) 
acres,  he  recited  the  provision  made  by  his  will  to  pay  wlial 
lie  had  received  from  Walter  Fowler  and  others,  by  the  de- 
vise of  one  fifth  to  his  brother  and  sisters;  that  *Je  had  since 
purchased  their  interests  and  stood  chargeable  with  tJl  the 
debts  due  from  him  to  the  estate  of  the  deceased  father ; 
and  tlien   added,   that  conceiving  the  whole  of  that  claus§ 
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ugelessj  he  did  thereby,  direct  the  said  clattse  to  be  revoked 
and  made  void  to  all  intents  and  purposes. 

Both  thG  will  and  codicil  were  duly  attested  to  pass  real 
estate. 

The  testator  died  November  5th,  1831,  leaving  the  plaintiff 
with  said  Ann  Van  Rensselaer  and  the  children  of  said  Catha- 
rine Van  Wyck,  his  heirs  at  law. 

The  defendant  claimed  the  whole  of  the  premises  in  ques- 
tion as  lessee  of  Philip  G.  Van  Wyck,  the  residuary  devisee : 
and  took  and  maintained  exclusive  possession. 

A.  L.  Jordan,  for  the  plaintiffs. 

C  O^ Connor,  for  defendant. 

By  the  Court,  Cowen,  J.  The  claim  of  the  plaintifis  to  the 
parcel  of  30  acres  is  entirely  untenable  in  any  view,  and  was 
abandoned  on  the  argument. 

As  to  the  other  parcel,  their  right  depends  on  the  ques- 
tion whether  the.  codicil  was  a  republication  of  the  will.  If 
a  republication,  it  must  be  read  as  dated  in  1831,  and  as  ap- 
plicable to  the  state  of  things  then  existing;  and  so  carrying 
the  four  fifths  of  this  parcel  purchased  intermediate  the  date  of 
the  original  will  and  codicil,  to  Philip  Q.  Van  Wyck,  the  resi- 
duary devisee. 

It  seems  to  me  that  at  this  day  it  would  be  a  violation  of  all 
reliable  authority,  to  deny  that  a  codicil  duly  attested  to  pass  real 
estate,  would,  per  se,  whether  it  relate  to  real  or  personal  prop- 
erty, operate  as  a  republication  of  a  devise,  unless  the  testator  de- 
clare that  he  does  not  intend  the  codicil  should  have  that  effect. 
The  English  cases  to  this  point  are  well  summed  up  in  Jarman's 
late  edition  of  Pow.  on  Dev,  vol.  1,  p.  611,  7iote  1,  and  are  de- 
risive. So  far  as  American  cases  have  spoken,  they  are,  I  ap- 
preliend,  all  the  same  way.  {Dunlap  v.  Dunlap,  4  Dessauss. 
321.  Brownell  v.  Brownell,  3  Mason,  486,  494.  Musser^s  les- 
ste  V.  Curry,  3  Wash.  C  C.  Rep.  482.  Mooers  v.  White,  6  John. 
Ch.  Rep.  Zlu.    Hickman  v.  Holliday,  6  Mon.  587.     Hatch  v. 
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Hatch,  2  Hayw,  33,  4.)  In  all  these  cases,  the  point  is  sta- 
ted without  hesitation  by  learned  judges,  and  in  several,  the 
strongest  English  cases  are  approved.  The  ruling  to  the  con- 
trary by  Lord  Camden,  C.  in  The  Attorney  Getiercd  v. 
Downing,  (Ambl.  571,)  was  expressly  repudiated  in  Barnes 
7.  Crowe,  (1  Ves,  jr.  486,)  on  a  consideration  of  all  the  pre- 
vious cases.  The  latter  decision  has  been  uniformly  adher- 
ed to  in  England,  and  recognized  by  learned  judges,  in  the 
American  cases  I  have  referred  to,  either  expressly  or  tacitly. 
Among  the  English  cases,  Rowley  v.  Eyion,  (2  Aferiv,  128,) 
is  much  in  point.  To  doubt  upon  the  question  at  this  day, 
would  be  to  violate  all  niles  for  determining  the  force  of  judi 
cial  authority. 

It  is  not  necessary,  therefore,  to  inquire,  whether  this  case 
be  not  within  one  of  the  admitted  principles  of  The  Attorney 
General  v.  Downing,  which  case  was  the  main,  not  to  say 
ihe  sole  reliance  of  the  plaintiflf's  counsel — I  mean  the  prin- 
ciple of  annexation.  In  Barnes  v.  Crowe,  Lord  Commission- 
er Eyre,  who  delivered  the  opinion,  said,  the  case  might  be 
put  on  annexation,  for  the  will  declared  an  intent  that  it  should 
operate  on  all  lands  the  testator  should  die  seized  of;  and  al- 
though the  codicil  was  of  mere  personalty,  yet  he  said  the 
testator  had  thus  inseparably  annexed  the  codicil  to  the  will, 
not  by  a  w:ifer  or  wrapper,  but  by  internal  annexation.  So 
here,  the  will  reserves  the  right  to  make  a  codicil,  which  is 
made  accordingly,  not  merely  of  personal  properly,  but  in 
order  to  revoke  a  particular  devise,  and  make  other  alterations 
both  in  respect  to  real  and  personal  estate.  It  is  better,  how- 
ever, as  was  done  in  Barnes  v.  Croivc,  to  go  on  the  more  ob- 
vious and  certain  distinction,  aside  from  the  acknowledged 
danger  of  letting  in  parol  evidence  if  we  go  on  the  idea  of  an- 
nexation, more  especially  if  we  take  physical  annexation. 
Vide  Pigott  v.  Wcdler,  (7  Ves.  jr.  98,  1 17,)  wherein  all  the 
cases  are  again  considered,  and  Barnes  v.  Crowe  followed. 
In  Goodtitle  v.  Meredith,  (2  Maule  ^  Selw.  6,  13,)  Ihe 
judges  con'^urred  in  what  was  said  by  Lord   EUenborough. 
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Qi.  J.,  viz:  "What  the  effect  of  a  codicil  is,  has  ^eii  settled 
in  a  scries  of  cases,  beginning  with  Acherly  v.  Vtnion^  down 
to  Barnes  v.  Crowe,  and  lastly,  in  a  more  recent  case  of 
Pigott  V.  Waller.  The  effect  of  all  these  decisions  is,  to  give 
an  effect  to  the  codicil  per  se  and  independently  of  any  inten- 
tion, so  as  to  bring  down  the  will  to  the  date  of  the  codicil, 
making  the  will  speak  as  of  that  date,  imless  indeed  a  contrary 
intention  be  shown,  in  which  case  it  will  repel  that  effect." 
Again:  "The  codicil  draws  the  will  down  to  its  own  date,  in 
the  very  terms  of  the  will,  and  makes  it  operate  as  if  it  had 
been  executed  in  those  terms." 

Thus  in  the  case  at  bar,  we  must  read  this  will  as  if  it  had 
devised  all  except  the  four  fifths  in  question,  and  then  had 
said,  "I  devise  the  residue  to  Philip  G.  Van  Wyck."  That 
carries  the  four  fifths  to  him,  and  protects  the  defendant  for 
so  much. 

With  regard  to  the  remaining  one  fifth,  the  will,  on  the  the- 
ory established,  reads  in  this  way:  "I  devise  one  fifth  to  ray 
brother  and  sisters — other  parts  of  my  real  estate  I  devise  to 
them.  All  the  residue  of  my  real  estate,  I  devise  to  Philip 
G.  Van  Wyck.  I  direct  the  above  clause,  devising  one  fifth 
to  my  brother  and  sisters,  to  be  revoked  and  made  void  to 
all  intents  and  purposes."  This  would  certainly  nullify  the 
devise  of  the  one  fifth,  as  such,  to  the  brother  and  sisters ;  but 
then  the  question  arises  between  the  heirs  on  one  side,  and 
the  residuary  devisee  on  the  other,  upon  a  state  of  things  dif- 
fering from  that  in  respect  to  the  four  fifths — for  there  was  no 
attempt  in  the  will  to  devise  the  latter,  except  to  the  residua- 
ry devisee.  With  regard  to  the  former,  the  version  is,  "I 
devise  it  to  my  brother  and  sisters,  residue  to  Philip  G.  Van 
Wyck  ;"  and  then  the  subsequent  revocation,  though  it  avoids 
tJie  specific  devise  as  such,  yet  takes  it  out  of  the  residuary 
clause.  The  declaration  of  the  testator  may  be  read,  "  I  de- 
clare it  void  to  all  intents  and  purposes,  as  a  devise  f^  and  since 
the  decision  of  the  court  for  the  correction  of  errors,  {Van 
Kleek  v.    The   Dutch   Church   of  New- York,  20  Wendell, 
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457,)  I  think  it  must  be  so  read.  The  case  holds  that  if  a 
man  ittc^mpt  to  devise  certain  of  his  laud,  the  residue  to  an- 
other;  though  the  first  devise  be  utterly  void  as  such,  yet  the 
mere  attempt  and  mention  of  the  land  with  that  view,  take  it 
out  of  the  residuary  clause.  If  I  am  not  mistaken  in  the  prin- 
ciple of  that  case,  the  plaintiffs  are  entitled  to  recover  the  one 
half  of  one  fifth  of  the  tract  of  eighty  acres,  as  described  in  the 
special  verdict. 

The  defendant  is  undoubtedly  correct  in  saying  that  the  re- 
siduary clause,  had  it  been  of  personal  property,  would  have 
carried  the  one  fifth.  (  Ward  on  Legacies^  30,  and  the  cases 
there  cited,)  But  this  seems  to  be  put  upon  the.  fluctuating 
r.haracter  of  personal  property.  It  is  impossible  to  sustain  it 
on  the  different  meaning  of  the  words.  Tliese  have  of  them- 
selves the  same  import  in  both  cases.  It  does  not,  therefore, 
depend  on  the  distinction,  that  a  will  of  real  estate  speaks  at 
the  time  of  its  date,  whereas  a  will  of  personalty  speaks  at 
the  time  of  the  testator's  death  ;  for,  in  this  view,  both  wouUl 
carry  all  property  ineffectually  devised  or  bequeathed  at  the 
time  when  it  actually  speaks.  The  contrary  was  held  in 
Van  Kleeck  v.  The  Dutch  Churchy  with  regard  to  devises. 
I  make  these  remarks,  because  it  was  urged  at  the  bar,  that 
since  the  2  /?.  jS.  2,  2d  erf.,  §  5,  there  is  no  longer  any  reason 
for  keeping  the  distinction  en  foot.  The  section  cited  does,  in- 
deed, declare  that  a  devise  in  any  form,  denoting  an  intent 
to  pass  all  a  man's  real  estate,  shall  now  be  construed  to  pass 
all  the  real  estate  devisable  by  him  at  the  time  of  his  death. 
In  this  respect  it  speaks  at  the  same  time  as  a  will  of  personal- 
ty ;  and  it  was  thrown  out  by  a  learned  senator  that  this  might 
possibly  work  a  harmony  of  meaning.  {Senator  Wager,  p 
499.)  But  the  reasoning  of  judges,  including  the  senator  him- 
self,  I  understand  as  placing  the  distinction  on  the  nature  of 
the  property  to  which  the  words  are  applied.  {See  6  Paige, 
619,  &  a  and  S.  P.) 

I    am    of   opinion    there    should    be   judgment   that   the 
plaintiffs  recover   as  to  half  of  one  fifth  of  the  eighty  acre 
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parcel^  us  described  in  the  special  verdict ;  and  as  to  the  resi< 
due  of  the  premises  in  question,  judgment  for  the  defendant 


Ordered  accordingly. 


Long  vs.  Long. 


An  action  of  debt  will  not  lie  for  the  breach  of  a  sealed  contract  to  pay  a  ttoUj  a%d 
MPg  the  plaintiff  harmleM  and  indemnified  therefrom,  where  the  amoivit  of  the 
note  does  not  appear  in  the  contract 

In  a  suit  on  a  judgment  of  a  court  of  a  neighboring  state,  the  pica  showed  the  judg- 
ment void  for  want  of  jurisdiction  as  to  the  person  of  the  deienda<)t ;  and  Ae/</, 
that  a  replication  stating  the  defendant  to  have  been  peraonaUy  duly  notified  by 
the  officer  who  served  the  process  by  which  the  suit  was  commenced,  ^c.  without 
showing  to  what  the  notice  related,  was  bad  in  substance. 

So,  of  a  replication  that  the  defendant  had  personal  notice  of  the  commencement  of 
the  suit,  ^c,  it  not  appearing  who  gave  him  nciticc. 

The  words,  personally  notified,  are  improper  in  pleading,  where  the  object  is  to  show 
that  a  court  had  acquired  jurisdiction  of  the  person  of  a  defendant  The  aver- 
ment should  be,  that  he  was  served  with  process  to  appear,  ^e, ;  or,  that  he  ap- 
peared in  the  action,  ^c. 

On  demurrer.  The  1st,  2d  and  3d  counts  of  the  declara- 
tion were  in  debt^  on  sealed  articles  of  agreement  entered  into 
between  the  parties,  physicians  and  surgeons,  containing  vari- 
ous stipulations  on  both  sides,  and  among  others,  that  in  case 
the  plaintiff  should  not,  within  a  given  time,  resume  the  prac- 
tice of  physic  and  surgery  in  Chesterfield,  county  of  Franklin 
and  state  of  Massachusetts,  the  defendant  would  pay  certain 
units  (not  mentioning  their  amount)  given  by  him  and  the 
plaintiff  for  the  purchase  money  of  real  estate  in  Chesterfield. 
a* id  fave  the  plaintiff  harmless  and  indemnified  therefrom  ;  but 
if  tlie  plaintiff  chose  to  resume  the  practice,  <fec.  as  aforesaid, 
t  :en  the  defendant  was  to  discontinue  his  practice  ac  that  place, 
&,\  Averments,  t'^at  though  the  plaintiff  did  not  resume  prac- 
tice, &c.  the  defendant  had  not  paid  the  notes,  or  any  partj 
i^c.  nor  I  ad  he  saved  the  plaintiff  harmless  and  indemnified, 
tVt  but  on  the  co:.trary,  through  his  default  in  that  respect,  the 
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plaintiff  had  been  obliged  to  pay  a  large  amount,  to  wit,  the 
sum  of  $12,000  upon  said  notes;  whereby  the  plaintiff  became 
and  was  indebted,  &c.  &c. 

The  4th  count  was  in  the  usual  form  on  a  judgment  recov- 
ered by  the  plaintiff  in  the  court  of  common  pleas  of  the  coun- 
ty of  Franklin,  Massachusetts. 

The  defendant  demurred  to  the  1st,  2d  and  3d  counts,  as- 
signing the  causes  of  demurrer  specially,  and  among  others, 
that  the  action  should  have  been  covenant  and  not  debL 
Joinder. 

To  t>ic  4th  count  the  defendant  pleaded  specially,  to  the  ef- 
fect, that  he  was  never  served  with  any  writ,  process  or  notice 
of  the  suit,  <tc.  in  which  the  judgment  declared  on  was  obtain- 
ed ;  nor  did  he  ever  appear  in  said  suit,  &c.  or  litigate  or  de- 
fend the  same  either  in  person  or  by  attorney  or  counsel,  or 
have  any  knowledge  of  the  pendency  of  said  suit,  &c.  until 
long  after  the  rendering  of  said  judgment,  &c. 

To  this  the  plaintiff  put  in  two  replications :  the  first  alleging, 
that  the  defendant,  at  the  time  of  the  commencement  of  the  suit 
wherein  the  judgment  was  obtained,  was  in  the  county  of 
Franklin,  Massachusetts,  " and  was  then  and  there  persanaHy 
duli/  notified  according  to  the  rules  and  practice  of  the  court  and 
of  the  laws  of  Massachusetts,"  by  the  officer  who  served  the 
process  by  which  the  suit  was  commenced,  &c. ;  but  it  did  not 
btate  to  what  the  notice  related.  The  other  replication  stated, 
that  the  defendant  "had  personal  notice  of  the  commencement  of 
the  suit,"  (fee. ;  but  did  not  show  by  whom  the  notice  was  given. 

The  defendant;  demurred  to  the  replications,  assigning  the 
causes  specially.    Joinder. 

3/.  T.  Reynolds^  for  the  defendant 

S.  Stevens,  for  the  plaintiff. 

By  the  Courts  Bkonson,  J.  The  first,  second  and  third 
coimts,  arc,  I  think,  bad,  Ix^cause  the  action  should  havf 
been  covenant  and  not  debt.     It  is  not  an  action  for  ihe  iv 
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covery  of  a  sum  of  money  in  numero,  but  one  sounding  in 
damages.  The  certainty  of  the  sum  demanded  does  not  ap- 
pear by  the  contract,  nor  does  the  contract  give  any  data  from 
which  the  sum  can  be  ascertained  by  computation.  The 
agreement  is  special,  containing  several  stipulations,  and  that 
part  of  it  on  which  the  plaintiff  relies  is,  in  effect,  a  covenant 
to  indemnify  and  save  harmless.  The  damages  arc  unliqui- 
dated. {Bull.  N.  P.  167.  1  Chit.  PL  123,  128,  erf.  '37.) 
It  is  true  that  debt  v/ill  sometimes  lie  where  the  certainty  of 
the  sum  has  to  be  made  out  by  averment ;  but  not,  I  think,  on 
a  covenant  of  indemnity.  If  debt  will  lie  on  this  agreement, 
there  are  few  cases  where  the  plaintiff  may  not  declare  in  that 
form  on  a  sealed  contract,  however  special  in  its  terms,  and 
uncertain  as  to  the  sum  to  be  paid,  provided  the  pleader  will 
do,  as  he  has  done  here,  go  on  to  aver  that  the  plaintiff  has 
s*istained  damages  to  a  large  amount,  to  wit,  to  the  sum  of  so 
niany  dollars.  I  have  met  with  no  case  which  supports  these 
counts.  Tilson  v.  The  Town  of  Warwick,  (4  Barn,  ^  Cress, 
962,)  on  which  the  plaintiff  relies,  went  on  the  ground,  that 
the  obligation  of  the  defendants  to  pay  the  money  demanded 
was  imposed  by  an  act  of  parliament,  in  which  case  debt  may 
be  maintained. 

The  fourth  count  is  on  a  judgment  recovered  by  the 
plaintiff  against  the  defendant  in  the  court  of  common  pleas 
of  the  county  of  Franklin  in  the  state  .of  Massachusetts. 
The  plea  to  that  count  contains  a  good  answer  to  the  ac- 
tion. It  shows  that  the  common  pleas  did  not  acquire  ju- 
risdiction over  the  person  of  the  defendant  {Starbuck  v. 
Murray^  5  Wend.  148.  Holbrook  y.  MurYay,  id.  161. 
Shumway  v.  Stillman,  6  id.  447.)  /The  first  replication  to 
the  plea  is  informal,  and,  I  thinli!  insufficient.  The  sub- 
stance of  the  plaintiff's  allegation  is,  that  the  defendant 
was  in  the  county  of  Franklin  when  the  action  in  the  com- 
mon pleas  was  commenced,  and,  at  the  time  of  the  service 
of  the  process  in  that  suit,  was  personally  duly  notified,  ac- 
cording to  the  rules  and  practice  of  that  court  and  the  law 
of    Massachusetts,  hy    the    officer    who    served    the   process. 
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The  fact  that  the  defendaat  was  in  the  county  of  Franklin 
is  of  no  importance,  except  as  the  foundation  for  an  aveiment 
that  he  was  served  with  process ;  and  that  averment  is  not 
made.  It  might,  perhaps,  be  inferred  from  an  allegation  that  a 
defendant  was  "personally  duly  notified"  of  a  suit  brought 
against  him,  that  he  was  served  with  process  to  appear  and 
answer.  But  parties  should  not  plead  in  this  argumentative 
way.  They  should  state  facts,  and  not  the  mere  evidence  of 
facts.     This  objection  is  specially  pointed  out  in  the  demurrer. 

But  the  replication  is  bad  in  substance.  It  states  that  the  de- 
fendant was  "  personally  duly  notified" — but  not  of  the  process^ 
the  action  or  any  thing  else  in  particular.  He  had  due  notice ; 
but  of  what?  The  pleader  has  stopped  short  of  the  conclusion 
at  which  he  seems  to  have  been  aiming. 

If  due  notice  of  the  process  or  action  had  been  alleged,  J 
should  still  think  the  replication  bad  in  substance,  as  well  as  in 
form.  Due  notice  may  sometimes  be  appropriate  words  in 
pleading,  but  when  the  enquiry  is  whether  a  court  has  obtained 
jiurisdiction  of  the  person  of  the  defendant,  the  allegation  that 
he  was  "  personally  notified"  does  not  belong  to  legal  language. 
The  averment  should  be  that  he  was  sei*vcd  with  process  to 
appear  and  answer,  or  that  he  appeared  in  the  action  either  in 
person  or  by  attorney. 

The  second  replication  to  the  second  and  third  pleas  states, 
that  the  defendant  ^"  had  personal  notice  of  the  commencement 
of.  the  suit"  in  tlie  common  pleas ;  but  does  not  tell  us  who 
gave  him  that  notice.  It  is  not  enough  that  a  defendant  liap- 
pens  to  hear  tliat  he  is  sued.  No  court  can  acquire  jurisdictkm 
Ui  "Jiat  way* 

Judgment  for  the  defendant 
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Tlia  lepU  sil^t  of  a  transaction  aa  manifeated  by  several  distinct  written  insin^- 
meats  relating  thereto^  all  cxecoted  at  the  same  time,  can  no  more  be  varied  oi- 
cociradictad  by  parol  evidence  than  if  the  whole  were  embraced  in  quo  instru- 
ment. 

Accordingly,  the  plaintiff  being  the  assignee  of  a  lease,  and  bound  by  covenant  with 
the  lessee  to  pay  the  rents,  &c.  assigned  the  same  to  the  defendant  by  writing 
expressing  a  consideration  of  $3000 ;  whereupon  the  latter  obligated  himself  tiy 
another  writing  to  perform  all  eotenanta  which  the  plaintiff  had  entered  into  with 
the  lessee,  and  also  executed  to  the  plaintiff,  at  the  same  time,  two  notes,  one 
promising  to  pay  him  $2000,  and  the  other  $1000 :  Heldy  thui  the  writings  taken 
together  imported  an  undertaking  bj  the  defendant  to  pay  the  whole  rent,  and 
therefore  evidence  could  not  be  received  to  show  a  contemporaneous  parol  agree- 
ment by  which  the  plaintiff  was  to  pny  a  part,  ho  accepting  the  $1000  note  for 
his  indemnity  in  so  doing. 

Dlherwise,  however,  had  the  question  stood  solely  on  the  consideration  clanse  in  the 
assignment 

Motion  to  set  aside  the  report  of  referees.  The  action  was 
lebt  Drought  by  Wager  Hull,  jun.  to  recover  against  the  defen- 
dant Abel  Adams,  for  services  and  board  of  the  defendant's 
workmen  ;  also  upon  a  note  under  seal,  whereby  the  defendant 
promised  to  pay  the  plaintiff  $2000  on  die  1st  November,  1840, 
with  interest  after  the  1st  May,  1839.  The  cause  was  referred 
to  referees. 

The  principal  question  arose  upon  the  defendant's  claim  to 
be  allowed  $1000  as  for  money  paid,  &c.  for  the  plaintiff;  the 
facts  in  relation  to  which  were  as  follows : 

On  the  5th  of  November  1837,  one  Cocks,  by  indenture, 
demised  lo  Samuel  C.  Adams  a  brick-yard  and  dock  for 
tlic  term  of  twenty  years  from  the  1st  of  May,  1838,  at  an 
annual  rent  of  $1000  per  annum,  payable  on  the  1st  of 
May,  d&c.  Samuel  C.  Adams,  on  the  11th  of  December, 
1837,  assigned  his  term  to  Hull  the  plaintiff,  subject  to  the 
ronts  and  covenants  in  the  indenture,  which  the  plaintiff 
covenanted  to  perform.  On  the  12th  of  January,  1839, 
the  plaintiff,  by  writing,  assigned  the  whole  term  (excepting 
R  sub-lease  of  part)  to   the  defendant,  subject,  as  therein  ex* 

Vol.  I.  76  * 
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pressed,  to  the  rents  and  covenants  in  the  lease.  This  assigU' 
ment  was  under  seal,  and  purported  on  its  face  to  have  beer 
given  in  consideration  of  $3000  in  hand  paid,  and  in  conside 
ration  of  ihe  defendant's  having  covenanted  to  perforin  all  thr 
covenants  which  the  plaintiff  was  bound  to  perform  by  bis 
covenant  with  Samuel  C.  Adams.  On  the  same  day  and  at  the 
same  time  the  following  writings  passed  between  the  plaintiff 
and  defendant,  viz  :  1st,  a  covenant  of  the  defendant,  "  in  con- 
sideration of  the  above  assignment"  (it  being  written  under  the 
latter)  to  keep  and  perform  all  the  covenants  of  the  plaintiff 
with  Samuel  C.  Adams:  2d,  two  notes,  by  one  of  which,  the 
defendant  promised  to  pay  the  plaintiff  $1000  on  the  1st  of 
May,  1839;  and  by  the  other,  $2000  on  the  1st  of  November, 
1840,  with  interest  after  the  1st  of  May,  1839,  being  the  note 
sued  on.     The  notes,  also,  were  under  seal. 

On  the  trial,  the  defendant  offered  to  show  by  parol,  that  the 
plaintiff,  by  a  verbal  stipulation  between  them  contemporane- 
ous with  the  writings,  was  to  pay  the  rent  for  the  year  ending 
on  the  1st  of  May,  1839,  the  defendant  having  executed  the 
note  of  $1000  as  an  indemnity  for  that  purpose;  that  the  plain- 
tiff neglected  to  do  so,  whereupon  Cocks,  the  lessor,  compelled 
him  (the  defendant)  to  pay  it  He  therefore  insisted  that 
he  should  be  allowed  this  payment  against  the  plaintiff's 
demand. 

The  plaintiff  objected  to  the  evidence,  as  tending  to  contra- 
dict and  vary  the  legal  import  of  the  written  instruments  be- 
tween the  parties ;  but  the  referees  admitted  it,  and  allowed  the 
defendant  the  $1000,  reporting  a  balance  in  favor  of  the  plain- 
tiff   The  latter  now  moved  to  set  aside  the  report 

M.  T,  Reynolds^  for  the  plaintiff. 

A.  L,  Jordan^  for  the  defendant. 

By  the  Courts  Cowen,  J.  The  evidence  objected  to,  seems 
to  have  been  treated  by  the  referees  as  relevant  merely  to 
the  amount  or  nature  of  the  consideration  expressed  in  th^ 
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plaintiff's  assignment;  and  if  it  were  nothing  more,  the  testi- 
mony would  have  been  unobjectionable,  witljin  McCrea  v. 
Pur  mart  J  (16  Wend,  460,)  and  the  cases  there  cited.  Had  the 
whole  stood  on  the  clause  acknowledging  the  payment  of  th^ 
$3000,  it  can  scarcely  be  questioned  that  the  plaintiff-s  oral  ol> 
ligation  to  pay  one  third  of  it,  in  discharge  of  the  current  rent, 
would  have  been  admissible  in  evidence.(a)  But  there  was 
much  more  to  encounter.  Take,  as  you  must,  all  the  papers 
passing  between  these  parties  together,  and  consider  them  one 
instrument — for  they  were  all  executed  at  the  same  time,  and 
relate  to  the  same  subject — you  then  have  an  assignment  from 
the  plaintiff  to  the  defendant  subject  to  his  covenant  which  is 
in  legal  effect  to  pay  all  the  rent  thereafter  to  accrue ;  and  this, 
over  and  above  his  covenant  to  pay  the  plaintiff  $3000,  in  sev- 
eral instalments.  These  covenants  on  the  part  of  the  defendant 
are  diametrically  inconsistent  with  the  obligation  sought  to  be 
fastened  on  the  plaintiff  by  oral  evidence.  The  notes,  the  pro- 
visions of  the  assignment,  the  express  covenant  at  the  bottom, 
would  all  be  contradicted  by  it,  both  in  their  direct  language 
and  legal  effect.  That  cannot  be  done.(6)  The  motion  to  set 
aside  the  report  mu.«t  prevail. 

«  Motion  granted. 

(a)  See  C^wen  and  HiWs  Notes  to  1  Phil.  En.  1441  et  Meq,  and  the  came  tkert 
rtUd. 

(6)Sm  Cmm  f  HUCe  AVm  to  1  PhU  Ev.  1420  ft  i«IS. 
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Otis  and  another  vs,  Wakeman. 

Aetkini  a; aiQ»'t  special  bail  and  upon  bail  bonds,  should,  in  general,  be  bmaght  *■ 
tbe  efiurt  whcro  the  original  suit  was  commenced ;  though  when  necessary  tiioj 
may  be  brought  in  other  courts. 

When  the  action  is  unnecessarily  brought  in  a  court  other  than  that  in  which  the 
original  suit  was  commenced,  the  remedy  of  the  party  is  by  moiion,  and  not  by 

Accordingly,  in  debt  on  a  recognizance  of  bail  taken  in  the  suprome  court  oS  another 
state  in  a  suit  commenced  there :  held,  not  a  good  plea,  that  the  defendant,  at  and 
ever  since  the  time  of  becom'mg  bail,  &,c.,  was  and  still  is  a  frcelioldcr  and  resi- 
dent of  such  state,  subject  to  the  jurisdiction  thereof;  these  facts  shewing  nothing 
more  than  a  case  for  equitable  relief  by  moiion. 

Such  an  action  is  in  its  nature  transitory ;  and  the  fact  that  it  arose  in  another  state, 
or  even  in  a  foreign  country,  is  not  an  objection  to  the  jurisdiction  of  our  oonits 
respecting  it. 

A  plea  to  the  jurisdiction  of  a  superior  court  should  show  that  there  is  another  eomt 
n(  the  same  state  or  country  in  which  efiectual  justice  may  be  done. 

Debt,  on  recognizance  of  bail  taken  m  an  action  of  assump- 
sit brought  by  the  plaintiffs  against  A.  F.  James,  and  Wm.  R. 
Taylor,  in  the  supreme  court  of  the  state  of  New-Jersey.  Plea, 
to  the  jurisdictiony  that  this  court  ought  not  to*take  cognizance 
of  the  action,  because  at  and  ever  since  the  time  of  becoming 
bail,  the  defendant  was  and  still  is,  a  freeholder  and  resident  of 
the  state  of  New- Jersey,  within  and  subject  to  the  jurisdiction  ctf 
the  supreme  court  of  that  state.  Replication^  that  the  plaintifls, 
at  the  time  of  the  commencement  of  this  suit  were,  and  still  nr\ 
citizens  and  residents  of  this  state.     Demurrer  and  joinder. 

R.  W.  Peckham^  for  defendant 

/.  L.  Wendell^  for  plaintifl^ 

By  the  Court,  Bronson,  J.  The  replication  is  good  foi 
nothing.  The  question  is  on  the  plea.  Actions  against 
vpeciul  bail,  and  upon  bail  bonds,  should,  in  general,  U 
brought    m    the   court    in  which  the  original  suit  was  com 
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incnced :  though  where  there  fs  a  necessity  for  doing  so,  the 
action  may  be  brought  in  another  court.  In  this  case,  there 
was  no  necessity  for  suing  in  this  state,  and  the  action  should 
hDVo  Ijeen*  brought  in  New- Jersey,  where  the  defendant  could 
have  such  relief  as  the  laws  of  that  state  and  the  practice  of 
its  courts  may  afford  to  special  bail.  But  the  defendant's  reme- 
dy was  by  motion — not  by  plea.  So  are  all  the  cases.  (7 
Jo/ni,  /?.  318.  9  id.  80.  12  id.  459.  13  id.  424.  3  T.  R.' 
152.  1  Burr.  642.  3  Wils.  348.)  In  Matthews  v.  Cook, 
(13  Wend.  33,)  this  matter  was  set  up  hy  plea,  and  judgment 
was  given  for  the  plaintiff,  on  the  ground  that  the  remedy  was 
by  motion.  True,  the  original  suit  in  that  case  was  in  a  court 
of  this  slate ;  but  that  cannot  alter  the  principle.  The  action 
is  in  its  nature  transitory,  and  the  fact  that  it  arose  in  anoth- 
er state,  or  even  in  a  foreign  country,  does  not  go  to  our  juris- 
diction. {Glen  V.  Hodges,  9  John.  R.  67.  Rea  v.  Hay  den, 
3  Mass.  Rep.  24.  Rafael  v.  Verelst,  2  W.  Black.  1055, 
1058.  Doulson  v.  Matthews,  4  T.  R.  603.  Mostyn  v.  Pa- 
brigas,  Coitp.  161.  Comyns  Dig.  Action,  {n.  12.)  Gould's 
Plead.  234,  2d  ed.  1  Chit.  Plead.  300,  ed.  of  1837.)  The 
]>lea  should  show  that  some  other  court  in  the  same  state  or 
country  has  jurisdiction.  {Lawrence  v.  Smith,  5  Mass.  Rep. 
362.  Rea  v.  Hayden,  3  id.  24.  And  see  Mostyn  v.  Fa- 
brigas,  Caiop.  172.  1  Chit.  PI.  479,  ed.  of  1837..)  The  facte 
stated  in  the  plea  do  not  go  to  the  jurisdiction  of  the  court 
They  only  make  out  a  case  for  equitable  relief  on  motion. 


Judgment  of  respondeat  ouster. 
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this  suit  was  commenced.  Kndwles  said,  the  plaintiff  told  hin 
that  Moore  had  deeded  the  lot  to  him,  (the  plaintiff,)  and  if 
Moore  paid  a  bank  note,  he  would  deed  the  let  back  to  him. 
ParkeTj  the  other  witness,  said,  the  plaintiff  told  him,  in  a  con- 
yersatiou  about  the  deed,  that  Moore  was  to  have  the  land  back 
if  he  {Moore)  paid  the  consideration  money,  or  paid  a  certain 
note  which  the  plaintiff  had  endorsed  for  Moore — which  fonu 
of  expression  was  used  the  witness  could  not  state.  Moore,  iliv 
grantor,  was  examined  on  interrogatories  as  a  witness  for  the 
defendants,  and  testified,  that  the  deed  was  executed  and  de- 
posited with  the  plaintiff  to  secure  him  for  his  endorsement  for 
the  witness,  and  for  no  other  consideration — that  it  was  ex- 
pressly understood  the  deed  was  not  to  be  put  upon  record,  but 
was  to  be  retained  by  the  plaintiff  in  his  possession  as  a  private 
collateral  security  for  his  said  endorsement,  and  that  whenever 
the  witness  called  for  the  deed  the  plaintiff  was  to  deliver  it  up 
to  him. 

In  answer  to  an  objection  by  the  plaintiff  that  the  evidence 
to  provft  a  defeasance  was  uncertain  and  contradictory,  the 
judge  decided  that  if  the  jury  believed  the  testimony  ol 
Mv.K)re,  or  that  any  defeasance  to  the  deed  was  established, 
although  the  terfns  of  that  defeasance  wero,  not  proved,  the 
defence  was  established,  and  the  defendants  must  have  a 
verdict.  The  judge  charged  the  jury  in  conformity  to  the 
foregoing  decisions,  and  upon  all  of  the  points  exceptions 
were  taken  by  the  plaintiff.  Verdict  foi  the  defendants. 
The  plaintiff  now  moved  for  a  new  trial  on  a  bill  of  ex- 
ceptions.       ^ 

S.  Stevens,  for  the  plaintiff. 

M.  T.  Reynolds^  for  the  defendant. 

Nelson,  C.  J.  and  Cow£n,  J.  considered  the  case  as  with- 
in the  prior  decisions  of  this  court,  allov/ing  oral  evidence, 
in  a  court  of  law,  to  show  that  a  deed,  absolute  on  its  lace, 
was  in  fact  intended    as    a    mortgage;    and    were    of   opin- 
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Webb  vs.  Rice  and  another. 

li  ejectment  by  the  grantee  in  a  deed  absolute  on  its  face  and  recorded  as  fOcK 
against  persons  claiming  by  deed  subsequent  from  the  same  source ;  h^ld^  tb»> 
the  plaintilT's  recovery  might  be  defeated  by  oral  evidence  that  his  deed  was  ip 
tended  as  a  mortga^,  though  the  evidence  did  not  consist  directly  of  facts  or 
curring  when  the  deed  was  executed,  but  mainly  of  Wie  grantor's  declaratiom 
made  long  afterward,  importing  a  defeasance  of  some  kind,  but  entirely  indefinite 
as  to  the  terms  of  it 

DacNsoN,  J.  di&scn^od,  holding  that,  even  in  a  court  of  equity,  oral  evidence  to  yon- 
tradict  the  terms  of  a  deed  should  not  be  received,  except  on  the  grounc  of 
fraud  or  mistake ;  and  that,  at  law,  such  evidence  ought  in  no  case  to  be  admit- 
ted. He,  moreover,  regarded  the  evidence  relied  upon  in  the  present  instance  u 
especially  objectionable,  and  wholly  insufficient 

Ejectment  for  a  village  lot  in  Knowlesville,  Orleans  coun- 
ty, tried  before  Dayton,  C.  Judge,  at  the  Orleans  circuit,  in 
October,  1S39.  Frederick  B,  Moore^  being  the  owner  of  the 
lot,  by  deed  bearing  date  November  1,  1835,  for  the  considera- 
tion of  $550,  as  therein  expressed,  conveyed  the  same  in  fee  to 
the  plaintiff,  with  the  usual  covenants  of  warranty.  The  con- 
veyance was  ill  terras  an  absolute  deed,  and  it  was  recorded  as 
a  deed  on  the  11th  July,  1836. 

Oil  the  30th  July,  1836,  Moore  also  conveyed  the  lot  to  the 
defendant  Aldrich,  in  fee,  with  a  covenant  of  warranty,  for  the 
consideration  of  $400.  This  deed  was  recorded  on  the  &i\ 
August,  1836.  The  defendants  offered  to  prove  by  pard^  and 
without  showing  any  written  defeasance^  that  the  deed  to  tlie 
phiintiff  was  intended  merely  as  a  mortgage,  and  the  judge  ad- 
mitted the  evidence.  To  make  out  this  part  of  the  case,  llie 
defendants  offered  to  give  evidence  of  verbal  declarations  by  the 
plaintiff  made  since  the  giving  of  the  deed;  and  although 
the  plaintiff  insisted  that  the  defendants  could,  at  the  most, 
only  show  an  agreement  made  at  the  time  the  deed  was  ex- 
eciiled,  the  judge  admitted  the  offered  evidence..  Two  wit- 
nesses testified  to  conversations  with  the  plaintiff  just  befoif 
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(bis  suit  was  commenced.  Kn&ivles  said,  the  plaintiff  told  hin 
that  Moore  had  deeded  the  lot  to  him,  (the  plaintiff,)  and  if 
Moore  paid  a  bank  note,  he  would  deed  the  lei  back  to  him. 
ParkeTj  the  other  witness,  said,  the  plaintiff  told  him,  in  a  con- 
versation about  the  deed,  that  Moore  was  to  have  the  land  back 
if  he  {Moore)  paid  the  consideration  money,  or  paid  a  certain 
note  which  the  plaint  ij^  had  endorsed  for  Moore — which  fornj 
of  expression  was  used  the  witness  could  not  state.  Moore,  ilit? 
grantor,  was  examined  on  interrogatories  as  a  witness  for  the 
defendants,  and  testified,  that  the  deed  was  executed  and  de- 
posited with  the  plaintiff  to  secure  him  for  his  endorsement  for 
the  witness,  and  for  no  other  consideration — that  it  was  ex- 
pressly understood  the  deed  was  not  to  be  put  upon  record,  but 
was  to  be  retained  by  the  plaintiff  in  his  possession  as  a  private 
collateral  security  for  his  said  endorsement,  and  that  whenever 
th^  witness  called  for  the  deed  the  plaintiff  was  to  deliver  it  up 
to  him. 

In  answer  to  an  objection  by  the  plaintiff  that  the  evidence 
to  provf^  a  defeasance  was  uncertain  and  contradictory,  the 
judge  decided  that  if  the  jury  believed  the  testimony  ol 
Mv.K)re,  or  that  any  defeasance  to  the  deed  was  established, 
although  the  term,s  of  that  defeasance  wero,  not  proved,  the 
defence  was  established,  and  the  defendants  nmst  have  a 
verdict.  The  judge  charged  the  jury  in  conformity  to  the 
foregoing  decisions,  and  upon  all  of  the  points  exceptions 
were  taken  by  the  plaintiff.  Verdict  foi  the  defendants. 
The  plaintiff  now  moved  for  a  new  trial  on  a  bill  of  ex- 
reptions.        ^ 

&  Stevens,  for  the  plaintiff. 

M.  T.  Reynolds,  for  the  defendants. 

Nelson,  C.  J.  and  Cowen,  J.  considered  the  case  as  with- 
in the  prior  decisions  of  this  court,  allov/ing  oral  evidence, 
in  a  conrt  of  law,  to  show  that  a  deed,  absolute  on  its  face, 
was  in  fact  intended    as    a    mortgage;    and    were    of   opin- 
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li  ejectment  by  the  g^rantee  in  a  deed  absolute  on  its  face  and  recorded  as  iiieK 
against  persons  claiming  by  deed  subsequent  from  the  same  source ;  ksld,  t]i»- 
the  plaintiff's  recovery  might  be  dcfcutcd  by  oral  evidence  that  his  deed  was  iP 
tended  as  a  mortgage,  though  the  evidence  did  not  consist  directly  of  facts  or 
curring  when  the  deed  was  executed,  but  mainly  of  the  grantor's  declarationf 
made  \ong  afterward,  importing  a  defeasance  of  some  kind,  but  entirely  indefinite 
as  to  the  terms  of  it 

DacNsoN,  J.  dibscn^od,  holding  that,  even  in  a  court  of  equity,  oral  evidence  to  ion- 
tradict  the  terms  of  a  deed  should  not  be  received,  except  on  the  grounc  of 
fraud  or  mistake ;  and  that,  at  law,  such  evidence  ought  in  no  case  to  be  admit- 
ted. He,  moreover,  regarded  the  evidence  relied  upon  in  the  present  mstanoe  si 
especially  objectionable,  and  wholly  insufficient 

Ejectment  for  a  village  lot  in  Knowlesville,  Orleans  coun- 
ty, tried  before  Dayton,  C.  Judge,  at  the  Orleans  circuit,  in 
October,  1S39.  Frederick  B,  Moore,  being  the  owner  of  the 
lot,  by  deed  bearing  date  November  1,  1835,  for  the  considera- 
tion of  $550,  as  therein  expressed,  conveyed  the  same  in  fee  to 
the  plaintiff,  with  the  usual  covenants  of  warranty.  The  con- 
veyance was  in  terms  an  absolute  deed,  and  it  was  recorded  as 
a  deed  on  the  11th  July,  1836. 

On  the  30th  July,  1836,  Moore  also  conveyed  the  lot  to  the 
defendant  Aldrich,  in  fee,  with  a  covenant  of  warranty,  for  the 
consideration  of  $400.  This  deed  was  recorded  on  the  Stli 
August,  1836.  The  defendants  offered  to  prove  by  parol,  and 
without  showing  any  written  defeasajice,  that  the  deed  to  llie 
plaintiff  was  intended  merely  as  a  mortgage,  and  the  judge  ad- 
mitted the  evidence.  To  make  out  this  part  of  the  case-,  llie 
defendants  offered  to  give  evidence  of  verbal  declarations  by  the 
plaintiff  made  since  the  giving"  of  the  deed;  and  silthough 
the  plaintiff  insisted  that  the  defendants  could,  at  the  most, 
only  show  an  agreement  made  at  the  time  the  deed  was  ex- 
eciiled,  the  judge  admitted  the  offered  evidence..  Two  wit- 
nesses testified  to  conversations  with  the  plaintiff  just  befort 
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(bis  suit  was  commenced.  Knoioles  said,  the  plaintiff  told  hm 
that  Moore  had  deeded  the  lot  to  him,  (the  plaintiff,)  and  if 
Moore  paid  a  bank  note,  he  would  deed  the  let  back  to  him. 
Parker,  the  other  witness,  said,  the  plaintiff  told  him,  in  a  con- 
Tersation  about  the  deed,  that  Moore  was  to  have  the  land  back 
if  /le  {Moore)  paid  the  consideration  money,  or  paid  a  certain 
note  which  the  plaintiff  had  endorsed  for  Moore — which  foriii 
of  expression  was  used  the  witness  could  not  state.  Moore,  thtr 
grantor,  was  examined  on  interrogatories  as  a  witness  for  the 
defendants,  and  testified,  that  the  deed  was  executed  and  de- 
posited with  the  plaintiff  to  secure  him  for  his  endorsement  for 
the  witness,  and  for  no  other  consideration — that  it  was  ex- 
pressly understood  the  deed  was  not  to  be  put  upon  record,  but 
was  to  be  retained  by  the  plaintiff  in  his  possession  as  a  private 
collateral  security  for  his  said  endorsement,  and  that  whenever 
th^  witness  called  for  the  deed  the  plaintiff  was  to  deliver  it  up 
to  him. 

Ill  answer  to  an  objection  by  the  plaintiff  that  the  evidence 
to  prove  a  defeasance  was  uncertain  and  contradictory,  the 
judge  decided  that  if  the  jury  believed  the  testimony  ol 
ML.K)re,  or  that  any  defeasance  to  the  deed  was  established, 
although  the  terms  of  that  defeasance  wero  not  proved,  the 
defence  was  established,  and  the  defendants  must  have  a 
verdict.  The  judge  charged  the  jury  in  conformity  to  the 
foregoing  decisions,  and  upon  all  of  the  points  exceptions 
were  taken  by  the  plaintiff.  Verdict  foi  the  defendants. 
The  plaintiff  now  moved  for  a  new  trial  on  a  bill  of  ex- 
emptions.      ^ 

S.  Stevens,  for  the  plaintiff. 

M.  T.  Reynolds,  for  the  defendant. 

Nelson,  C.  J.  and  Cowen,  J.  considered  the  case  as  with- 
in the  prior  decisions  of  this  court,  allowing  oral  evidence, 
in  a  court  of  Inw,  to  show  that  a  deed,  absolute  on  its  face, 
was  in  fact  intended    as    a    mortgage;    and    were    of   opin- 
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Webb  vs.  Rice  and  another. 

li  ejectment  by  the  grantee  in  a  deed  absolute  on  its  face  and  recorded  as  saeK 
against  persons  claiming  by  deed  subsequent  from  the  same  source ;  ksld,  th^ 
the  plaintilT's  recovery  might  be  defeated  by  oral  evidence  that  his  deed  was  ip 
tended  as  a  mortgage,  though  the  evidence  did  not  consist  directly  of  facts  oc 
curring  when  the  deed  was  executed,  but  mainly  of  the  grantor's  declaration! 
made  long  afterward,  importing  a  defearance  of  some  kind,  but  entirely  inde&iitc 
as  to  the  terras  of  it 

BacNsoN,  J.  di&sen^d,  holding  that,  even  in  a  court  of  equity,  oral  evidence  to  ion> 
tradict  the  terms  of  a  deed  should  not  be  received,  except  on  the  ground  of 
fraud  or  mistake ;  and  that,  at  law,  such  evidence  ought  in  no  case  to  be  admit- 
ted  He,  moreover,  regarded  the  evidence  relied  upon  in  the  present  instance  u 
especially  objectionable,  and  wholly  insufficient 

Ejectment  for  a  village  lot  in  Knowlesville,  Orleans  coun- 
ty, tried  before  Dayton,  C.  Judge,  at  the  Orleans  circuit,  in 
October,  1S39.  Frederick  B,  Moore,  being  the  owner  of  the 
lot,  by  deed  bearing  date  November  1,  1835,  for  the  considera- 
tion of  $550,  as  therein  expressed,  conveyed  the  same  in  fee  to 
the  plaintiflf,  with  the  usual  covenants  of  warranty.  The  con- 
veyance was  in  terms  an  absolute  deed,  and  it  was  recorded  as 
a  deed  on  the  11th  July,  1836. 

Oil  the  30th  July,  1836,  Moore  also  conveyed  the  lot  to  the 
defendant  Aldrich,  in  fee,  with  a  covenant  of  warranty,  for  the 
consideration  of  $400.  This  deed  was  recorded  on  the  8tli 
August,  1836.  The  defendants  offered  to  prove  by  parol,  and 
without  showing  any  written  defeasance,  that  the  deed  to  the 
plaintiff  was  intended  merely  as  a  mortgage,  and  the  judge  ad- 
mitted the  evidence.  To  make  out  this  part  of  the  case,  ll)e 
defendants  offered  to  give  evidence  of  verbal  declarations  by  ihc 
plaintiff  made  since  the  giving  of  the  deed;  and  although 
tlie  plaintiff  insisted  that  the  defendants  could,  at  the  most, 
only  show  an  agreement  made  at  the  time  the  deed  was  ex- 
eciiied,  the  judge  admitted  the  offered  evidence..  Two  wit- 
nesses testified  to  conversations  with  the  plaintiff  just  befoif 
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(bis  suit  was  commenced.  Kn&wles  said,  the  plaintiff  told  him 
that  Moore  had  deeded  the  lot  to  him,  (the  pldintiff,)  and  if 
Moore  paid  a  bank  note,  he  would  deed  the  let  back  to  him, 
Parker^  the  other  witness,  said,  the  plaintiff  told  him,  in  a  con- 
Tersatiou  about  the  deed,  that  Moore  was  to  have  the  land  bach 
if  he  {Moore)  paid  the  consideration  money,  or  paid  a  certain 
note  which  the  plaintiff  had  endorsed  for  Moore — which  form 
of  expression  was  used  the  witness  could  not  state.  Moore,  tlit: 
grantor,  was  examined  on  interrogatories  as  a  witness  for  the 
defendants,  and  testified,  that  the  deed  was  executed  and  de- 
posited with  the  plaintiff  to  secure  him  for  his  endorsement  for 
the  witness,  and  for  no  other  consideration — that  it  was  ex- 
pressly understood  the  deed  was  not  to  be  put  upon  record,  but 
was  to  be  retained  by  the  plaintiff  in  his  possession  as  a  private 
collateral  security  for  his  said  endorsement,  and  that  whenever 
the  witness  called  for  the  deed  the  plaintiff  was  to  deliver  it  up 
to  him. 

Ill  answer  to  an  objection  by  the  plaintiff  that  the  evidence 
to  prove  a  defeasance  was  uncertain  and  contradictory,  the 
judge  decided  that  if  the  jury  believed  the  testimony  ol 
MLK>re,  or  that  any  defeasance  to  the  deed  was  established, 
although  the  terfns  of  that  defeasance  wem  not  proved,  the 
defence  was  established,  and  the  defendants  must  have  a 
verdict.  The  judge  charged  the  jury  in  conformity  to  the 
foregoing  decisions,  and  upon  all  of  the  points  exceptions 
were  taken  by  the  plaintiff.  Verdict  foi  the  defendants. 
The  plaintiff  now  moved  for  a  new  trial  on  a  bill  of  ex- 
emptions.      ^ 

S»  Stevens^  for  the  plaintiff. 

M,  T.  Reynolds,  for  the  defendant. 

Nelson,  C.  J.  and  Cowen,  J.  considered  the  case  as  with- 
in the  prior  decisions  of  this  court,  allowing  oral  evidence, 
in  a  court  of  law,  to  show  that  a  deed,  absolute  on  its  face, 
was  in  fact  intended    as    a    mortgage;    and    were    of   opin- 
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Webb  vs.  Rice  and  another. 

« 

li  ejectment  by  the  grantee  in  a  deed  absolute  on  its  face  and  recorded  as  saeK 
against  persons  claiming  by  deed  subsequent  from  the  same  source ;  ksld,  tb»> 
the  plaintiflf's  recovery  might  be  defeated  by  oral  eyidence  that  his  deed  was  \p 
tended  as  a  mortgage,  though  the  evidence  did  not  consist  directly  of  facts  oc 
curring  when  the  deed  wan  executed,  but  mainly  of  the  grantor's  declarationf 
made  long  afterward,  importing  a  defeasance  of  some  kind,  but  entirely  indefinite 
as  to  the  terms  of  it 

n^cKsoN,  J.  dibscn^Bd,  holding  that,  even  in  a  court  of  equity,  oral  evidence  to  ion- 
tradict  the  terms  of  a  deed  should  not  be  received,  except  on  the  grounc  of 
fraud  or  mistake ;  and  that,  at  law,  such  evidence  ought  in  no  case  to  bo  admit- 
ted. He,  moreover,  regarded  the  evidence  relied  upon  in  the  present  instance  ai 
especially  objectionable,  and  wholly  insufficient 

Ejectment  for  a  village  lot  in  Knowlesville,  Orleans  coun- 
ty, tried  before  Dayton,  C.  Judge,  at  the  Orleans  circuit,  in 
October,  1S39.  Frederick  B.  Moore^  being  the  owner  of  the 
lot,  by  deed  bearing  date  November  1,  1835,  for  the  considera- 
tion of  $550,  as  therein  expressed,  conveyed  the  same  in  fee  to 
the  plaintiff,  with  the  usual  covenants  of  warranty.  The  con- 
veyance was  in  terms  an  absolute  deed,  and  it  was  recorded  as 
a  deed  on  the  11th  July,  1836. 

On  the  30th  July,  1836,  Moore  also  conveyed  the  lot  to  the 
defendant  Aldrich,  in  fee,  with  a  covenant  of  warranty,  for  the 
consideration  of  $400.  This  deed  was  recorded  on  the  Stii 
August,  1836.  The  defendants  offered  to  prove  by  parol,  and 
without  showing  any  written  defeasance,  that  the  deed  to  the 
plaintiff  was  intended  merely  as  a  mortgage,  and  the  judge  ad- 
mitted the  evidence.  To  make  out  this  part  of  the  case,  ll)e 
defendants  offered  to  give  evidence  of  verbal  declarations  by  the 
plaintiff  made  since  the  giving  of  the  deed;  and  although 
the  plaintiff  insisted  that  the  defendants  could,  at  the  most, 
only  show  an  agreement  made  at  the  time  the  deed  was  ex- 
ectiied,  the  judge  admitted  the  offered  evidence..  Two  wit- 
nesses testified  to  conversations  with  the  plaintiff  just  befon 
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(bis  suit  was  commenced.  Kn&wles  said,  the  plaintiff  told  him 
that  Moore  had  deeded  the  lot  to  him,  (the  plaintiff,)  and  if 
Moore  paid  a  bank  note,  he  would  deed  the  let  back  to  him, 
Parker^  the  other  witness,  said,  the  plaintiff  told  him,  in  a  con- 
versatioti  about  the  deed,  that  Moore  was  to  have  the  land  back 
if  lie  {Moore)  paid  the  consideration  money,  or  paid  a  certain 
note  which  the  plaintiff  had  endorsed  for  Moore — which  foriu 
of  expression  was  used  the  witness  could  not  state.  Moore,  x\iv 
grantor,  was  examined  on  interrogatories  as  a  witness  for  the 
defendants,  and  testified,  that  the  deed  was  executed  and  de> 
posited  with  the  plaintiff  to  secure  him  for  his  endorsement  for 
the  witness,  and  for  no  other  consideration — that  it  was  ex- 
pressly understood  the  deed  was  not  to  be  put  upon  record,  but 
Wcis  to  be  retained  by  the  plaintiff  in  his  possession  as  a  private 
collateral  security  for  his  said  endorsement,  and  that  whenever 
the  witness  called  for  the  deed  the  plaintiff  was  to  deliver  it  up 
to  him. 

In  answer  to  an  objection  by  the  plaintiff  that  the  evidence 
to  provf^  a  defeasance  was  uncertain  and  contradictory,  the 
j?idge  decided  that  if  the  jury  believed  the  testimony  of 
Moore,  or  that  any  defeasance  to  the  deed  was  established, 
cdthough  the  terms  of  that  defeasance  wero  not  proved,  the 
defence  was  established,  and  the  defendants  must  have  a 
verdict.  Tlie  judge  charged  the  jury  in  conformity  to  the 
foregoing  decisions,  and  upon  all  of  the  points  exceptions 
were  taken  by  the  plaintiff.  Verdict  foi  the  defendants. 
The  plaintiff  now  moved  for  a  new  trial  on  a  bill  of  ex- 
ceptions.       ^ 

iS!.  Stevens,  for  the  plaintiff. 

M.  T.  Reynolds,  for  the  defendants. 

Nelson,  C.  J.  and  Cowen,  J.  considered  the  case  as  with- 
in the  prior  decisions  of  this  court,  allowing  oral  evidence, 
in  a  court  of  law,  to  show  that  a  deed,  absolute  on  its  face, 
was  in  fact  intended    as    a    mortgage;    and    were    of   opin- 
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the  administration,  might  have  taken  her  place,  and  gone  on 
with  the  action ;  but  we  think  he  has  an  election,  and  cannot 
he  compelled  to  do  so  against  his  will. 

Motion  denies]. 


The  People,  ex  rel.  The  Bank  of  Watertown,  vs.  The 
Assessors  op  the  Village  op  Watertown. 

Aflsocia lions  formed  under  the  general  banking  law  are  eorporationt,  and,  as  sue} 

liable  to  taxation  on  their  capital. 
The  case  of  Warner  v.  Beer»^   (23  Wendell^   103,}  explained;  and   addition^w 

reasons  advanced  in  support  of  the  decision  in  Thomas  v.  Dakin^   (22  Wei 

dell,  9.) 

Motion  for  a  mandamus.  The  Bank  of  Watertown  is  ao 
association  formed  under  the  act  of  1838,  {Statutes  of  1838,  p. 
245,)  with  a  capital  paid  and  secured  as  the  statute  directs,  of 
$100,000 ;  and  carrying  on  the  business  of  banking  in  the  vil- 
lage of  Watertown.  A  tax  having  been  voted  in  pursuance  of 
the  village  charter,  {Statutes  of  1838,  p.  366,)  the  assessors 
of  the  village  proceeded  to  make  the  necessary  assessment,  and* 
in  doing  so,  they  assessed  the  relators  $100,000,  the  amount  of 
their  capital  stock.  By  the  7th  section  of  the  village  charter, 
the  assessors  are  to  proceed  in  the  Scime  manner  as  assessors  in 
towns.  {See  1  R.  S.  414,  Art.  4,  and  Ontario  Bank  v.  Bun- 
iiell,  10  Wend,  186.)  The  relators  applied  to  the  assessors  to 
correct  the  assessment,  insisting  that  they  were  not  a  corponi- 
tion,  and  therefore  not  liable  to  taxation  on  their  capital ;  Lul 
their  objection  was  overruled. 

S.  Stevens,  for  the  relators,  now  moved  for  a  mandamus 
commanding  the  assessors  to  strike  out  the  assessment. 

D.  Burwell,  opposed  the  motion. 

By  the  Court,  Bronson,  J.     The  counsel  of  both  parties 
areaorreei  in  waiving  all   minor  points,  for  the  purpose  of 


ALBANY,  JULY,  1341.  617 


The  People  e.  The  As!ie«ors  of  Watertown. 


having  the  judgment  of  the  court  on  the  single  qi.estion, 
whether  associations  fornied  under  the  general  banking  law 
are  corporations,  and  so  liable  to  taxation  on  '  their  capital. 
That  they  are  corporations,  was  adjudged  by  this  court  in  the 
case  of  TliomcLS  v.  Dakin,  (22  Wend,  9,)  and  the  like  judg- 
ment between  other  parties  has  since  been  affirmed  in  the 
court  for  the  correction  of  errors.  (  Warner  v.  Beers,  23  Wen- 
dell, 103.)  I  am  aware  that  one  or  two  members  of  the  court 
entertained  some  doubt  upon  this  question,  but  they  seem  final- 
ly to  have  settled  down  upon  the  conclusion,  that  although 
these  banking  companies  may  be  corporations  for  all  other  pur- 
poses, yet  they  were  not  so  within  the  spirit  and  meaning  of 
that  clause  of  the  constitution  which  requires  a  two-thirds 
vote  for  the  creation  of  a  body  politic  or  corporate.  Mr.  Sena- 
tor Verplanck,  who  went  further  than  any  one  else  towards 
denying  their  corporate  capacity,  concluded  his  opinion  with 
the  very  cautious  and  guarded  remark,  that  *^  these  associations 
under  the  banking  law  do  not  rightly  fall  within  the  true 
leged  interpretation  of  the  restraining  clause  of  the  constitu- 
tion, and  still  less  within  its  spirit  and  design."  This  is  far 
enough  from  saying  that  the  free  banks,  as  they  are  sometimes 
called,  are  not  corporations  to  every  intent  and  purpose  save 
that  which  relates  to  the  mode  of  creating  them.  True,  the 
constitution  speaks  of  "  any  body  politic  or  corporate,"  without 
limit  or  qualification ;  and  although  I  have  neVer  been  able  to 
see  how  one  class  or  description  of  corporations  can  be  in, 
and  another  out  of  the  provision,  yet  others  have  been  able 
to  make  such  a  distinction;  and  it  was,  I  presume,  upon 
this  ground  that  the  learned  senator  proceeded  when  he  said, 
that  these  banks  ''do  not  rightly  &II  within  the  tnie  legal  in- 
terpretation of  the  restraining  clause  of  the  constitution."  If  he 
meant  to  affirm,  without  any  qualification,  that  they  were  not 
:K)rporations,  it  is  but  reasonable  to  suppose  that  he  would  have 
said  so. 

The  lieutenant  governor  was   equally  guarded  in  his  le 
marks.      His  conclusions  were,   1.  That  associations  formed 
joder  the    banking    act    ''are    not  corporations    within  tht 
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spirit  and  true  intaii  of  the  constitution  f  ana  2.  ^  But 
if  corporations^  still  (bat  the  said  act,  even  if  within  the  let 
ter,  does  not  come  within  the  spirit  and  intent  of  the  ninth 
section  of  the  seventh  article  of  the  constitution,  and,  thtrefw^^ 
the  act  was  constitution  lly  passed."  Every  one  who  knows 
the  lieutenant  governor,  will  readily  admit,  that  if  he  had  been 
prepared  to  say  that  these  banks  are  not  corporations,  he 
would  have  said  it,  and  that  too  in  unequivocal  terms,  in* 
stead  of  placing  his  judgment  upon  another  ground.  No 
man  better  understands  the  force  of  language  than  he  does, 
and  it  is  but  justice  to  say,  that  he  never  seeks  to  avoid  the  full 
responsibility  of  his  station. 

'  There  is  no  ground  for  supposing  that  the  other  members  of 
the  court  intended  to  deny  the  corporate  capacity  of  these  asso- 
ciations. The  resolution  which  was  adopted  was  carefully 
worded,  so  as  to  exclude  any  such  inference.  It  does  not 
affirm  that  the  free  banks  are  not  corporations,  but  only 
that  they  are  not  such  ^'  within  tlie  spirit  and  meaning  of  the 
constUutio7u'^  If  the  object  was  to  declare  that  these  associa- 
tions are  not  corporations  at  all,  or  for  any  purpose,  why  was 
any  thing  said  about  ''  the  spirit  and  meaning  of  the  constitu- 
tion?" It  would  be  highly  derogatory  to  the  court  to  assume 
that  this  qualified  language  was  used  without  meaning  ;  and  it 
would  be  still  more  objectionable  to  suppose  that  the  proposi- 
tion was  submitted  in  this  form  for  the  purpose  of  catching 
votes,  and  then  using  the  resolution  as  evidence  that  the  court 
intended  to  affirm  a  principle  to  which  few,  if  any,  of  the  mem 
bers  were  prepared  to  give  their  assent 

A  brief  reference  to  some  facts  which  do  not  appear  in 
the  case  as  reported,  will  serve  the  double  pturpose  of  vin- 
dicating the  court  against  misconstructions  of  the  resolu- 
tion, and  showing  that  the  members  who  voted  for  it  were 
far  enough  from  intending  to  affirm  that  these  banks  are 
not  corporations.  On  the  day,  or  the  day  following  the 
decision  of  the  court  for  the  correction  of  errors  in  tlie 
case  of  Warner  v.  Beers,  a  resolution  was  oflBered  by  Mr. 
Senator  Verplanck,  affirming  in  direct  and  unqualified  teaat 
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thai  these  associations,  "are  not  bodies  politic  or  corporate." 
Whether  the  mover  was  himself  prepared  to  vote  for  such  a 
resolution,  or  whether  it  was  only  offered  for  the  purpose  of 
( oilecting  the  sense  of  the  members  on  the  abstract  proposition 
which  it  contiiined,  I  am  unable  to  say.  But  that  such  a  re- 
solution could  not  have  been  passed,  is,  I  think,  quite  clear. 
It  was  laid  on  the  table  by  common  consent,  and  was  not 
again  taken  up  until  thirteen  or  fourteen  days  afterwards. 
When  the  consideration  of  the  resolution  was  again  resum- 
ed, it  was  immediately  amended  by  miaiiimous  consent — the 
mover  himself,  as  I  believe,  not  objecting  to  that  course — 
by  adding  the  very  significant  words,  "  within  the  spirit  and 
meaning  of  the  constitution  f  and  in  that  form  it  weis  adopt- 
ed. Now,  whatever  may  be  inferred  from  simply  reading 
tlie  resolution  as  it  finally  passed,  the  history  which  I  have 
given  of  its  original  form  and  subsequent  progress,  renders 
it  impossible  to  say,  that  any  member  who  voted  for  the  re- 
solution intended  to  deny  that  these  associations  are  corpo- 
rate bodies.  In  confirmation  of  this  remark,  I  may  add  the 
further  fact,  which  does  not  appear  by  the  report,  that  the 
chancellor,  who  fully  agreed  with  this  court  in  the  opinion 
that  these  banks  were  corporations,  voted  for  the  resolution  as 
amended — indeed,  ,1  believe  the  amendment  was  proposed  by 
him,  and  for  the  avowed  purpose  of  meeting  the  views  of  those 
who  agreed  with  him  in  the  opinion  that  the  free  banks,  though 
corporations,  were  not  such  within  the  intent  and  meaning  of 
the  constitution. 

I  have  said  thus  much  concerning  the  case  of  Warner  v. 
SeerSf  because  so  much  pains  have  been  taken  out  of  court 
to  misstate  the  point  decided,  that  some  of  the  members  of 
the  bar  seem  to  have  fallen  into  the  prevalent  error  of  sup- 
posing that  the  court  of  last  resort  has  held  that  our  free 
luinks  are  not  corporate  bodies;  and  the  question  whether 
they  are  corporations  or  something  else,  is  so  often  present- 
ed, in  one  form  or  another,  that  it  is  high  time  the  deci- 
sion should  be  properly  understood.  What  the  court  for 
the  correction  of  errors  may  hereafter   hold   upon  this  ques* 
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tiou,  I  will  not  undertake  to  determine,  though  I  think  there  ii 
very  little  probability  that  any  court  will  ever  say,  in  explicit 
terms,  that  these  banks  are  not  corporations. 

Although  it  is  enough  that  this  question  has  been  decided, 
yet  as  there  is  an  apparent  disposition  to  agitate  the  point 
anew,  and  as  I  did  no  more  in  the  case  of  Thomas  v.  Dakin 
than  concur  with  my  brethren  in  asserting  the  corporate  ca- 
pacity  of  the  free  banks,  it  may  not  be  amiss  to  say  a  few 
words  by  way  of  assigning  some  of  the  reasons  for  my  opinion. 
After  the  full  discussion  which  the  subject  has  received  at  the 
liands  of  my  associates,  it  cannot  bo  necessary  for  me  to  con- 
sider it  much  at  large. 

A  corporation  aggregate,  is  a  collection  of  individuals  uni- 
ted in  one  body,  under  such  a  grant  of  privileges  as  secures  a 
succession  of  members  without  changing  the  identity  of  the 
body,  and  constitutes  the  members  for  the  time  being  one  arti- 
ficial person,  or  legal  being,  capable  of  transacting  some  kind 
of  business  like  a  natural  person.  It  does  not  occur  to  my 
mind  that  any  thing  else  can  be  essential  to  the  definition. 
Such  a  union  as  I  have  mentioned,  can  only  be  effected  un- 
der a  grant  of  privileges  from  the  sovereign  power  of  the  state. 
A  corporation  is  therefore  said  to  be  a  legal  being,  or  the  mere 
creature  of  law.  It  is  convenient,  though  .not  absolutely  ne- 
cessary, that  this  artificial  person,  like  a  natural  one,  should 
have  a  name  by  which  it  maj^  be  known  and  designated  in  the 
transaction  of  business.  And  when  the  doctrine  was,  that  a 
corporation  could  only  contract  by  its  seal,  a  seal  was  said  to 
be  an  indispensable  requisite.  So,  immortality  was  once 
thought  to  be  an  attribute  of  all  corporations :  but  that  now 
means  no  more  than  a  continued  succession  of  members  for 
such  period,  whether  long  or  short,  as  may  be  allotted  to  this 
legal  entity  by  its  creator. 

Now,  a  banking  association  formed  under  the  law  rf 
1838,  not  only  may,  but  it  must  have  a  name-  and  a  seal, 
though  far  from  being  essential  to  the  existence  of  a  corpo- 
ration, is  nevertheless  an  incident  to  the  grant  of  corporalo 
•privileges,    though    not    mentioned  in    the    grant.     Tliis  is 
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not  only  so  at  the  common  law,  but  by  the  statute  also. 
(1  R.  S.  599,  §  1.)  The  right  to  sue  and  be  sued  is  ex- 
pressly conferred  on  these  associations ;  and  whether  the  suit 
is  brought  in  the  name  by  which  the  company  transacts  its 
other  business,  or  with  the  addition  of  the  name  of  its  presi- 
dent, cannot  be  material.  A  corporation  may  have  one  name 
for  one  purpose,  and  another  name  for  another  purpose. 
And  besides,  the  general  banking  law  only  provides,  that 
actions  mai/ — not  that  they  skall^he  brought  in  the  name 
of,  or  against  the  president;  and  the  right  to  sue  and  be 
sued,  like  that  of  having  a  common  seal,  is  not  only  a  com- 
mon law  incident  to  the  grant  of  corporate  powers,  but  the 
legislature  has  expressly  provided  that  this  power  shall  vest 
in  every  corporation,  although  not  specified  in  the  act  under 
which  it  shall  be  incorporated.  {I  B,  S,  699,  §  1,  2.)  We 
have  already  held,  more  than  once,  that  these  associations 
may  sue  or  be  sued  in  the  same  corporate  name  by  which  their 
other  business  is  transacted. 

The  individuals  composing  these  associations  are  united  in 
one  body,  and  the  members  lost  in  the  corporate  existence.  It 
is  not  the  individual  members,  but  the  legal  being  which  acts 
and  transacts  business.  A  continued  succession  of  members, 
without  changing  the  identity  of  the  body,  is  also  as  com- 
pletely secured  to  these  institutions  as  it  ever  was  to  any 
other  corporation.  As  to  the  period  or  duration  of  this  con- 
tinued succession,  they  surely  have  scope  and  verge  enough. 
I  observe  from  the  articles  on  file,  that  one  of  these  associa- 
tions has  agreed  to  live  about  five  thousand  years,  and  there 
is  nothing  in  the  general  bank  law  to  prevent  the  associates 
from  writing  eternity,  instead  of  time,  as  the  period  of  corpo- 
rate existence.  It  is  true  that  the  association  may  come  to  an 
enr  somewhat  short  of  the  mark,  and  the  one  to  which  I  allude 
ha.s,  I  nelieve,  already  expired,  but  that  was  no  fault  of  the 
tharter. 

^Vliat  I  had  specially  in  view  in  adding  any  thing  to 
what  has  already  been  said  upon  this  question,  was  to  bring 
the   matter  to   a   single   and   very  plain    test.     Take  one  of 
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tliese  associations  when  formed  pursuant  to  law,  say  the 
Bank  of  Commerce  in  the  city  of  New- York,  and  compare 
it  with  its  neighbor,  the  Bank  of  America,  which  has  a 
special  charter  from  the  legislature;  and  then  I  have  yet 
to  learn  what  corporate  capacity  the  one  wants  which  the 
other  has.  No  man  can,  I  think,  point  out  a  substantial 
difference  in  the  nalnre  or  essential  attributes  of  the  two 
institutions.  The  individual  members  are  as  completely  merg- 
ed in  the  legal  body,  and  a  succession  of  members  is  as  ef- 
fectually secured  in  the  one  case  as  in  the  other.  In  both 
cases,  it  is  the  body,  by  means  of  its  officers  and  agents — 
and  not  the  individual  members — which  acts  and  transacts 
business.  If  the  one  is  not  a  corporation,  the  other  is  not  a 
corporation. 

We  must  not  examine  the  clmrter  of  these  associations  in 
detached  parcels,  and  say  that  neither  this  power  nor  that 
makes  a  corporation.  It  is  quite  easy  when  the  parts  of  a  time- 
piece have  been  separated,  to  place  the  finger  upon  each  wheel 
in  succession  and  say,  this  is  not  a  clock.  But  let  the  parts  be 
aofain  combined  and  the  machine  be  set  in  motion,  and  it  will 
then  require  some  hardihood  to  deny  that  it  is  a  clock.  We 
must  look  at  these  associations  as  they  appear  when  formed  and 
in  action,  and  then  they  fall  nothing  short  of  that  legal  entity 
which  has  hitherto  been  called  a  corporation.  Others  may 
doubt  this.     I  cannot. 

The  principal  difference  between  a  safely  fund,  and  a 
free  bank,  consists  in  the  fact  that  the  latter  has  lar<Ter 
privileges  than  the  former.  But  whether  a  corporation  or 
not,  does  not  depend  upon  the  numbei  or  magnitude  of  its 
powers,  nor  the  manner  in  which  they  were  conferred.  An 
association  under  our  general  laws  for  a  village  library,  or  to 
tan  hides,  possesses  all  the  essential  attributes  of  a  corporation 
ill  as  great  perfection  as  the  Bank  of  England,  or  the  East 
India  Company.  Nor  is  it  important  in  what  mode,  or  by 
what  name  or  particular  agency,  this  artificial  being  transiicii 
its  business.  It  is  enough  that  it  has  a  capacity  to  act  in  soica 
form  as  a  legal  being. 
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It  may  be  trae,  as  has  been  argued,  that  the  legislature 
intended  to  make  a  l^al  being  and  give  it  all  the  cssental 
attributes  of  a  corporate  body,  and  yet  that  it  should  not  be  a 
corporation.  That,  the  legislature  could  not  do.  I  do  not  re- 
fer to  any  written  constitution.  The  constitution  of  things — 
the  order  of  nature — forbids  it.  Human  powers  are  not  equal 
to  the  task  of  changing  a  thing  by  merely  changing  its 
name. 

Although  there  maybe  something  in  "the spirit  and  meaning 
of  the  constitution"  which  will  save  this  class  of  corporations 
from  its  influence,  there  is  nothing  in  "  the  spirit  and  meaning" 
of  the  tax  laws  which  should  exempt  the  relators  from  the  same 
public  burdens  that  fall  on  other  monied  corporations  deriving 
{in  income  from  their  capital. 

We  entertain  no  doubt  that  associations  formed  under  the 
general  bank  law  of  1838,  arc  corporations,  and  as  such  arp 
liable  to  taxation  on  their  capital. 

Motion  denied. 


Williams  &  Macy  vs.  Bush  &,  Spicer. 

Two  partners,  A.  Sl  B.,  gaye  a  bond  and  warrant  of  attorney  to  C.  &.  D.  tr  socura 
the  latter  for  endorsements  made  and  money  loaned  in  tiie  use  of  the  fir  n.  Af- 
terward«  thoy  dissolved,  A.  assivnin^  all  his  interest  in  the  partnership  effects  to 
B.,  who  tbeieupon  agreed  to  indemnify  A.  against  the  partnership  debts.  The 
/act  of  the  dissolution,  as  well  as  its  terms,  having  been  duly  communicated 
to  C.  &  D.,  they  entered  up  judgment  on  the  bond  and  warrant ;  and  then  went 
on  loaning  moneys  to  B.,  under  an  agreement  with  him,  but  without  A.*s  consent* 
that  the  judgment  should  stand  as  security  for  these  loans  also.  Held,  that  B.*i 
agreranent  was  inoperative  as  to  A.^  who  might  insist  that  the  money  collected 
wider  the  judgment  from  the  individual  property  of  D.,  should  g>t  primarily  to  ex- 
tinguish the  debt  for  which  the  bond  and  warrant  were  origntally  given  ;  and 
sufficient  having  been  so  collected,  and  an  attempt  then  mide  to  enforce  the  judg- 
ment against  the  individual  property  of  A.,  a  perpetual  ntay  of  proce<'  lings  w«t 
«.«tierBd  as  to  him. 
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Motion  by  the  defendant  Spicer,  to  be  relieved  from  tlie 
judgment  and  execution  in  this  cause.  The  facts  are  suffi- 
ciently stated  in  the  opinion  of  the  court. 

Le  Grand  Marvin^  for  tlie  defendant,  Spicer. 

iS.  &ievenSf  for  the  plaintiff,  Macy. 

By  the  Court,  Bronson,  J.  Prior  to  1835,  the  defendant^ 
Bush  &  Spicer,  were  partners,  and  carried  on  business  as  coach 
and  wagon  makers  at  Buffiilo,  and  the  plaintiffs,  Williams  & 
Macy,  were  brokers  in  that  city.  The  plaintifis  from  time  to 
time  endorsed  the  defendsmts'  notes,  and  also  made  them  loans 
of  money.  On  the  14th  of  November,  1834,  the  defendants 
gave  the  plaintiffs  their  joint  bond  and  warrant  of  attorney,  on 
which  a  judgment  was  perfected  July  6lh,  1835.  The  bond 
was  in  the  penal  sum  of  $10,000,  with  a  condition  to  indemnify 
and  save  the  plainti^  harmless  against  their  endorsements  for 
the  defendants,  and  to  pay  the  plaintiffs  all  sums  of  money  loan- 
ed bv  them  to  the  defendants. 

On  the  12t}i  of  January,  1835,  the  defendants  dissolved  theii 
partnership,  on  which  occasion  Spicer  assigned  all  his  interest 
in  the  partnership  effects  to  Bush,  and  Bush  paid  Spicer  $1000, 
and  agreed  to  discharge  all  the  partnership  debts,  and  fully  to 
indemnify  Spicer  against  the  same.  The  plaintiffs  had  notice 
of  the  dissolution,  and  of  the  terms  on  which  it  was  made.  The 
defendants  were  at  this  lime  indebted  to  the  plaintiffs  for  moneys 
loaned,  to  about  the  sum  of  $2100.  It  is  not  alleged  that  the 
plaintiffs  have  paid  any  thing  on  their  endorsements  for  the  de- 
fendants, or  that  there  are  any  such  liabilities  outstanding. 

After  the  dissolution,  the  business  was  carried  on  by 
Bush,  and  the  plaintiffs  made  loans  to  him,  he  agreeing 
that  the  judgment  should  stand  as  a  security  for  those  loans. 
On  the  3d  of  November,  1835,  the  plaintiffs  dissolved  Uieir 
partnership,  after  which  Macy  made  loans  to  Bush  on  llie 
like  understanding,  that  the  judgment   should  also  stand  m 
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tt  security  for  those  loans.  The  loans  made  to  Bush  by  the 
plaintifls  jointly,  and  by  Macy  individually,  amounted  in  the 
aggregate  to  about  $3200.  Spicer  had  no  noticie.of  the  arrange- 
ments between  the  plaintiffs  and  Bush. 

In  October,  1836,  Macy  caused  an. execution  to  be  issued  on 
the  judgment,  on  which  the  sheriff  was  directed  to  levy  about 
$5300 — the  amount  then  claimed  to  be  due  for  the  loans  made 
to  Bush  &  Spicer  before,  and  to  Bush  after  the  dissolution  of 
their  partnership.  In  January,  1837,  the  individual  property 
of  Bush,  being  certain  real  estate  in  Buffalo,  was  sold  under  tlie 
execution,  and  bid  off  by  Macy  for  the. sum  of  $3500.  Bush 
has  removed  to  Illinois,  and  is  utterly  insolvent. 

On  this  case  the  plaintiff,  Macy,  insists,  that  he  has  the  right 
to  apply  the  proceeds  of  the  sale  under  the  execution  to  the 
satisfaction  of  the  loans  made  to  Bush  after  the  dissolution  of 
his  partnership  with  Spicer,  and  to  use  the  judgment  against 
the  individual  property  of  Spicer  for  the  purpose  of  collecting 
the  amount  of  the  loans  made  to  Bush  and  Spicer  while  they 
were  partners.  This,  I  think,  he  cannot  do.  It  would  be  high 
y  inequitable  and  luijust. 

On  the  dissolution  of  the  partnership,  the  assets  which  wena 
assigned  to  Bush  constituted  the  primary  fund  for  the  pay 
ment  of  their  debts ;  and  although  the  creditors  of  the  firm 
might  also  reach  the  individual  properly  of  each  of  the  part- 
ners, yet,  as  between  the  partners  themselves,  there  was  a  plain 
equity  in  favor  of  Spicer  to  have  the  debts  satisfied  out  of  the 
property  of  Bush.  As  Bush  had  agreed  to  discharge  all  the 
liabilities  of  the  firm,  he  was  to  be  regarded  as  the  principal 
debtor,  and  Spicer  stood  in  the  character  of  a  surety,  and  was 
entitled  to  all  the  equitable  liens  on  the  property  of  his  princi- 
pal. ( Waddinffton-  v.  Vreedenlurffh^  2  John,  Cas,  227, \ 
The  plaintiffs  not  only  had  notice  of  the  dissolution,  tut  they 
knew  also  the  terms  upon  which  it  was  made.  They  then  held 
the  bond  and  warrant  of  attorney,  end  the  judgment,  when  it 
was  subsequently  entered,  as  a  security  for  the  partnership  debts, 
and  for  nothing  else;  and  they  were  not  at  liberty  to  enter  into 
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any  new  arraiigements  with  Bush  which  should  defeat  the  ei- 
isting  equities  between  him  and  his  former  partner. 

The  bond  was  in  terms  conditioned  ibr  thesatisiaction  of  the 
joint  liabilities  of  Bush  &  Spicer,  and  if  Bush  could  by  any 
parol  agreement  give  it  a  larger  operation  as  against  himself, 
he  could  not  do  so  to  the  prejudice  of  his  copartner. 

I  do  not  think  it  necessary  to  enquire,  wiiether  Spicei  could 
have  compelled  the  plaintiffs  to  resort  to  the  property  of  Bush 
before  calling  on  him  for  the  partnership  debt  The  property 
of  Bush  has  in  fact  been  sold,  and  the  question  now  is,  how 
shall  the  proceeds  be  applied  ?  I  tliink  they  should  go,  so  far 
as  is  necessary  for  that  purpose,  to  the  satisfaction  of  the  part- 
nership debt,  and  that  the  balance  only  should  be  applied  to 
the  individual  debt  of  Bush.  This  is  the  justice  of  the  case; 
and  as  the  judgment  was  entered  on  a  bond  and  warrant  of  at- 
torney, and  there  are  no  complicated  equities  between  the  par- 
ties, it  was  not  denied  on  the  argument  that  adequate  relief 
might  be  afforded  by  this  court,  without  sending  the  parties 
into  another  forum. 

Other  facts  are  stated  in  the  papers,  tending  strongly  to  show 
tliat  this  judgment  ought  not  to  be  used  against  Spicer,  but  he 
has,  I  think,  a  clear  equity  on  the  ca^e  as  already  stated. 

As  more  than  enough  to  satisfy  the  partnership  debt  has  al 
ready  been  made  under  the  execution,  there  should  be  a  perpet- 
ual stay  of  proceedings  on  the  judgment  as  against  the  defen 
dant  Spicer. 

Ordered  accorduigly. 
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Turner  vs.  Burrows. 

AittT  the  plaintlfT  bad  executed  a  writ  of  inquiry,  the  defendant's  attorney  agreed 
to  waive  a  motion  he  was  about  makinv  to  «et  aside  the  prtMseedinga,  and  gave  a 
cognovit  for  the  same  amount  at  which  the  damages  had  been  assessed :  where- 
npou  the  plaintiff's  attorney  stipulated  not  to  perfect  judgment  until  a  specified 
period  thereafter,  but  delivered  the  stipulation  upon  an  express  parol  condition, 
that  the  defendant  should  pay  all  the  disbursements  attending  the  execution  of 
the  writ  of  inquiry,  which  the  latter  neglected  to  do,  though  repeatedly  request- 
ed : — ffeldt  that  the  63d  rule  did  not  apply  to  the  case,  and  that  the  plaintiff  was 
regular  in  perfecting  judgment  on  the  inquisition  in  disregard  of  the  terms  of 
bis  stipulation. 

Under  the  act  of  May  I4tk,  1840,  (^ew.  Latot  1840,  p.  327,)  judgment  may 
bo  entered  in  vacation,  on  a  writ  of  inquiry  returnable  at  the  succeeding 
term. 

In  cases  within  that  act,  a  writ  of  inquiry  is  valid,  though  returnable  in  va- 
cation. 

Motion  to  set  aside  judgment  for  irregularity.  This  suit 
was  commenced  in  Nevember,  1840.  The  defendant's  de- 
fault for  want  of  a  plea  having  been  duly  entered,  the  plain- 
tiff, pursuant  to  notice  for  that  purpose,  proceeded  on  the  15th 
of  February  last  to  execute  a  writ  of  inquiry,  and  had  his 
damages  assessed  at  $3328,87.  The  defendant  on  the  same 
day  gave  notice  of  a  motion  to  be  made  at  the  next  March 
special  term  to  open  the  default.  He  also  insisted  that  the  in- 
quisition had  been  taken  in  violation  of  an  order  to  stay  pro- 
ceedings. On  the  26th  of  Febniary  the  defendant's  attorney 
agreed  with  the  plaintifPs  attorney  to  waive  the  motion  and 
the  defence,  and  gave  a  cognovit  for  the  same  amount  of 
damages  which  had  been  assessed  by  the  jury ;  and  the  plain* 
tiff's  attorney  stipulated  not  to  perfect  judgment  or  issue  exe- 
cution imtil  the  first  day  of  April.  This  arrangement,  as  the 
plaintiff's  papers  state,  was  made  on  the  express  condition 
that  the  defendant  paid  the  disbursements  attending  the  ex- 
ecution of  the  writ  of  inquiry.  After  those  disbursements 
had  been  several  times  demanded  without  being  paid,  the 
plaintiff's  attorney,  on  the  10th  day  of  March,  gave  notice  in 
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writing  to  the  defendant's  attorney,  that  as  the  conditions 
of  the  agreement  had  not  been  complied  with,  he  should 
treat  the  cognovit  as  a  nullity,  and  proceed  to  enforce  th« 
plaintiff's  claim  under  the  inquisition.  On  tlie  same  day 
the  plaintiff  perfected  judgment  on  the  writ  of  inquiry, 
wliich  was  returnable  on  the  first  day  of  the  then  next  May 
term. 

/.  Harris,  for  the  defendant,  moved  to  set  aside  the  judg- 
ment for  irregularity.  He  said  the  condition  set  up  by  the 
plaintiff  concerning  the  payment  of  disbursements  was  void 
within  the  63d  rule  because  it  was  not  in  writing,  and  the  plain- 
tiff was  not,  therefore,  at  liberty  to  proceed  to  judgment  before 
the  first  of  April.  But  at  all  events  the  plaintiff  was  irregular 
in  proceeding  to  judgment  on  the  inquisition  before  the  return 
day  of  the  writ  of  inquiry  had  arrived, 

P.  Gansevoort,  contra. 

By  the  Court,  Bronson,  J.  The  63d  rule  does  not  ajh 
ply  to  a  case  like  this.  We  cannot  allow  on  attorney  to  dis- 
regard his  verbal  agreement  and  thus  set  aside  a  judgment 
where  there  is  no  pretence  of  a  defence  on  the  merits.  As 
the  defendant  refused  to  perform  the  condition  on  which 
the  cognovit  was  received,  the  plaintiff  was  at  liberty  to  treat 
the  arrangement  as  at  an  end  and  proceed  to  judgment  on  the 
inquisition. 

It  has  been  said  that  writs  of  inquiry  of  damages  are  not 
process  within  the  statute  relating  to  the  testes  and  return 
of  process.  {Cook  v.  Tattle,  2  Wendell,  289.)  Still,  ac- 
cording to  the  former  practice,  such  writs  have  always 
been  tested  and  inade  returnable  in  term  time,  and  judg- 
ment could  not  be  entered  until  the  return  day  of  the  writ 
The  theory  was,  that  the  judgment  was  actually  pronoun- 
ced by  the  court  on  the  coming  in  of  the  writ  and  inquisi- 
tion. But  this  fiction  has  been  entirely  overthrown  by  the 
statute  which  piovides  that  judgments  may  be  entered  and 
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perfected  in  vacation.  {Slat.  1840,  p.  334,  §  23.)  To  give 
full  effect  to  this  statute  we  must  eithef  permit  writs  of  inquiry 
to  be  made  returnable  in  vacation,  or  allow  the  judgment  to  be 
entered  before  the  return  day  of  the  writ.  We  see  no  solid 
objection  to  either  course,  and  this  judgment  is  consequently 
regular. 

Motion  denied. 


Whitney  vs.  Cooper. 

A  peracm  bringing  an  action  in  the  name  of  another  is  liable  under  2  /?.  5.  515,  ) 
47}  2(f  ed.  for  the  costs  recovered  against  the  nominal  plaintiff,  though  his  interest 
in  the  demand  proseooted  is  only  by  way  of  martgage  or  lien. 

The  person  thus  sought  to  be  charged  may  show  by  parol  the  real  nature  of  liis  in-' 
terest,  in  contradiction  of  the  terms  of  a  written  assignment  to  him,  absolute  on 
its  face. 

No  third  person  can  be  subjected  to  costs  under  the  above  statute,  whatever  may  be 
the  nature  of  his  interest,  and  however  much  he  may  have  interfered  in  the  action, 
if,  in  truth,  he  is  not  chargeable  with  having  brought  it. 

Ooo  may  be  said  to  have  brought  the  action^  within  the  meaning  of  the  statute,  wh« 
has  retained  the  attorney  for  that  purpose,  cither  individually  or  in  conjunction 
with  othera,  or  sanctioned  the  act  of  an  assumed  agent  in  retaining  him,  or  agreed 
to  indemnify  the  nominal  plaintiff  for  the  expenses  consequent  upon  the  retainer. 

« 

R.  J,  Hilton^  for  the  defendant,  moved  for  a  rule  that  Jacob 
Be.rringer  pay  the  defendant  his  costs  which  he  had  recovered 
a^inst  the  plaintiff  in  this  cause  by  the  judgment  of  this  court. 
He  read  affidavits  showing  that  the  demand  for  which  this  suit 
was  brought  had  been  assigned  to  Derringer,  and  nominally  to 
Barent  P.  Staats  jointly  with  Derringer  before  this  suit  was 
brought ;  and  that  Derringer  had,  accordii.g  to  liis  admissions, 
participated  in  its  prosecution  for  his  own  benefit.  The  assign- 
ment was  absolute  in  its  terms,  signed  and  sealed  by  Whitney, 
and  attested  by  one  Thayer,  as  a  subscribing  witness.  The  at- 
torney for  the  plaintiff  had.  soon  after  the  assignment  was 
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executed,  served  the  defendant  with  a  notice  of  it;  adding,  that 
Staats  and  Berringer  wefe  the  sole  owners. 

It  appeared  that  Staats'  name  was  inserted  as  assignee  with- 
out  his  consent  or  knowledge,  at  the  instance  of  James  Gouriay, 
tlie  latter  intending  that  Staats  should  take  as  trustee  for  him, 
(Gourlay,)  to  whom  Whitney  was  indebted.  But  Staats  declin- 
ed to  accept  or  act  under  the  assignment. 

The  claim  of  Whitney,  the  plaintifi)  against  the  defendant, 
was  $715,  and  was  believed  to  be  sufficient  to  pay  what  he 
owed  both  Gourlay  and  Berringer  ;  perhaps  more.  The  claim 
of  the  latter  against  Whitney  was  only  $120.  Gourlay's  was 
from  $300  to  $500.  The  cause  was  heard  before  referees,  Ber- 
ringer having  been  present  some  part  of  the  time ;  and  the  de- 
fendant obtained  a  report  in  his  favor,  recovered  his  general 
costs,  they  being  taxed  at  $262. 

W^hitney  stated  in  an  affidavit  made  in  behalf  of  the  defen« 
dant,  that  Berringer  and  Gourlay  ordered  the  suit  to  be  com- 
menced, and  had  given  directions  as  to  conducting  it  The  as 
signment  had  been  left  with  the  plaintiff's  attorney. 

N.  mil,  jr.,  contra,  read  an  affidavit  of  Whitney,  made 
in  behalf  of  Berringer,  not  contradicting  but  professing  to  ex 
plain,  in  some  respects,  the  affidavit  he  (Whitney)  had  made 
on  the  other  side;  and  stating  that  that  affidavit  had  been 
pressed  upon  him  by  the  defendant's  attorney,  without  giving 
him  due  time  to  take  advice  on  the  subject.  He  now  stated, 
that  the  only  advance  Berringer  had,  to  his  knowledge,  made 
for  carrying  on  the  suit,  was  a  loan  to  him  of  $17.  He  added, 
that  the  assignment  was  not  accepted  by  Berringer  in  payment 
nf  his  demand,  nor  did  he  advance  any  thing  as  a  consideration 
beyond  his  debt 

An  affidavit  of  Berringer  himself  was  also  read,  denying 
that  he  had  retained  the  plaintifif's  attorney,  or  directed  thii 
suit  to  be  prosecuted ;  and  also  denying  that  he  had  evei 
participated  in  its  prosecution.  He  stated,  that  the  as- 
signment had  been    drawn   up    by   the    plaintiff's    attorney 
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Qiiclef  directions  from  him  (Berringer)  so  to  frame  it  as 
to  give  hUa  a  lien  on  the  moneys  to  be  recovered,  to  the 
extent  of  his  claim  which  was  only  $120.*  And.  he  sup- 
posed it  had  been  so  drawn,  and  not  as  conveying  an  abso- 
lute interest.  He  explained  and  limited  his  alleged  partici- 
}>ation  in  the  suit  and  his  advance  of  money,  to  mere  inquiry 
as  to  the  progiess  of  the  suit,  and  on  one  occasion  lending 
$17  to  the  plhintiff  in  order  to  defray  an  occasional  ex- 
pense. He  denied  that  he  attended  the  reference,  except 
on  one  or  two  occasions,  when  he  was  there'  as  a  specta- 
tor merely. 

The  affidavit  of  one  Kingsley  was  also  produced,  sliowin<j[ 
that  Whitney  acted  in  retaining  the  attorney  and  bore  a  princi- 
pal part  in  conducting  the  suit ;  also  tending  to  confirm  Bcrrin- 
ger's  statement  that  he  was  present  at  the  reference  merely  as  a 
spectator. 

To  take  from  the  foice  of  Derringer's  admissions,  %m  which 
much  of  the  defendant's  proof  tending  to  connect  him'  with  the 
suit,  depended,  and  also  to  account  for  the  form  in  which  the 
assignment  was  drawn,  a  deposition  was  produced  showing 
that  he  was  a  German,  and  spoke  and  understood  the  Englisli 
language  quite  imperfectly. 

By  the  Court,  Cowen,  J.  Looking  through  the  evi-i 
dence,  I  am  inclined,  on  th^  whole,  to  give  the  transactioti 
in  regard  to  the  assignment  about  the  same  legal  effect  as 
B?rringer  claims  for  it  in  his  affidavit.  Staats,  who  was 
made  the  nominal  assignee  for  the  benefit  of  Gourlay,  ab- 
solutely refused  to  accept  the  assignment;  and  I  do  not 
see ,  how  any  interest  passed  beyond  what  Berringer  took 
under  it  for  the  purpose  of  securing  his  $120.  It  is  true, 
the  assignment  was  absolute  on  its  face ;  but  Ben  inger 
says  it  was  not  intended  with  regard  to  him,  as  any  thing 
more  than  the  creation  of  a  lien  to  secure  his  claim.  The 
demand  of  the  plaintiff  ngainst  Cooper  was  considered  a 
large  one ;  and  the  assignment  as  to  Gourlay  utterly  failin^ 
of  any  effect   by  the   refusal  of  Staats,  it  would   have  h*c 
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inequitable,  had  the  whole  claim  been  recovered,  to  say  that 
Berringer  should  have  taken  the  whole.  The  assignmciil 
certainly  could*  not  have  been  understood,  as  between  Ber- 
ringer and  Gourlay,  to  mean  what  it  imports  on  its  face — the 
absolute  convejrance  of  the  whole  claim  against  Cooper  in 
Ci^ual  moieties  to  them,  while  their  demands  against  the  plain- 
tiff were  so  very  unequal.  It  nmst,  as  between  them,  have 
been  intended  to  apportion  the  avails  according  to  the  amoimt 
of  their  respective  claims.  It  was  doubtless  also  intended  that 
any  amount  over  and  above  both,  should  be  refunded  to  the 
plaintiff;  and  as  it  turned  out  that  the  assignment  for  Gourlay's 
benefit  was  frustrated,  it  cannot,  with  any- color  of  propriety,  be 
considered  as  in  effect  creating  any  thing  more  than  a  mere 
lien  for  Berringefs  benefit,  he  to  hold  the  balance  over  and 
above  his  claim  as  a  tnistee  for  the  plaintiff.  The  assignment, 
although  absolute  and  under  seal,  may  yet  be  shown  by  parol 
to  have  been  a  mere  mortgage  or  collateral  security.  This  has 
often  been  holden  in  respect  to  a  deed  conveying  lands  and 
choses  in  possession  ;  and  in  Miller  v.  Franklin,  (20  Wendell^ 
630,)  the  same  thing  in  principle  wns  allowed  in  respect  to  an 
absolute  assignment  of  a  chose  in  action. 

The  assignment  thus  enuring  as  a  mere  lien  in  the  hands 
of  Berringer.  and  taking  it  that  he  brought  the  suit,  is  he  liable 
to  pay  the  defendant's  costs?  The  statute  makes  not  only  the 
simple  assignee  liable,  {and  vid.  Norton  v.  Rich,  20  John.  R. 
475,  Schoolcraft  v.  Lathrop,  5  Cowen,  17,)  but  ''any  person 
beneficially  interested  in  the  recovery  in  such  action.**  (2  i?. 
&  615,  2d  ed.  i  47.)  These  terms,  I  am  of  opinion,  extend  to 
every  person  who  holds  an  interest  by  way  of  mortgage  or  lien 
in  the  chose  in  action.  A  person  may  be  so  liable  in  conse- 
quence  of  being  beneficially  interested  as  a  cestui  que  trusty 
ivithont  Ijeing  either  a  partial  or  total  assignee;  [Colvardx. 
Oliver^  7  Wend.  497 ;)  and  the  clause  cited  from  the  statute 
might  be  satisfied  by  stopping  there.  The  ordinary  import  of 
ihe  words,  howevej,  1  think  takes  in  every  such  vested  ime»^ 
est  OS  the  cotirts  of  l»v»  nill  protect  against  the  interference  r* 
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the  nominal  party.  And  it  has  long  been  settled  that  they 
will  so  protect  a  mere  lien.  {Martin  v,  Uawks^  15  John. 
It.  403.)  I  do  not  perceive  any  thing  in  Miller  v.  Fran!%' 
UHf  which  is  iucompatible  with  such  a  conslruction.  The 
allowing  of  assignees  to  go  free,  because  the  general  in- 
terest may  not  be  in  t^em,  would  enable  them  so  to  frame 
the  contract  of  assignment  as  to  evade  liability  for  costs; 
while,  by  prosecuting  and  maintaining  the  suit,  they  can 
acquire  all  the  substantial  benefit  of  an  absolute  assign- 
ment. 

Thus  there  is  no  material  difference  between  the  effect  of 
Berringer's  interest,  whether  we  take  it  as  he  would  have  it,  or 
as  the  defendant  seeks  to  infer  it  from  his  affidavits. 

Then,  did  Berringer  bring  this  suit,  within  the  meaning  of 
the  statute?  The  bringing  of  a  suit,  may  be  by  retaining  an 
attorney  for  the  purpose,  either  alone  or  in  conjunction  with 
others,  or  recognizing  a  retainer  made  by  an  assumed  agent,  or 
actually  engaging  to  defray  the  expenses  of  the  nominal  plain- 
tiff retaining  an  attorney  in  his  own  name,  he  alone  being  liable 
to  the  attorney  in  the  first  instance.  But  in  the  attempt  thus  to 
identify  Berringer  with  this  suit,  the  affidavits  on  the  side  of 
the  defendant  are  fur  from  being  distinct,  not  excepting  that  of 
Whitney.  The  amount  of  one  affidavit  (Dr.  Staats')  is,  that 
Berringer  being  urged  to  discontinue  the  suit,  persisted  in  car- 
rying it  on,  and  in  proceeding  therewith.  Another,  (Gourlay's,) 
that  Berringer  accepted  the  assignment,  and  admitted  that  he 
Iiad  advanced  money  to  carry  on  the  suit,  and  he  was  present 
at  the  hearing  before  the  referees.  Mr.  Hilton  deposes  also  that 
Berringer  was  present  before  the  referees,  and  appeared  to  take 
an  active  part  in  the  prosecution. 

What  acts  took  place,  or  what  declarations  were  made, 
which  amounted  in  Dr.  Staats'  mind  to  a  persisting  in  and 
carrying  on  of  the  suit?  I  lay  out  of  view  any  general 
declarations  by  Berringer  that  he  was  assignee,  and  that 
the  suit  was  brought  for  his  and  Gourlay's  benefit ;  for  they 
do  not  exclude  the  agency  of  Whitney  as  the  real  party, 
uor  are  they  incompatible   with   Berringer's    being  a   merf 
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anxious  inquirer  into  the  prospects  of  the  prosecution,  on  ac* 
count  of  his  lien.  Indeed,  the  proof  adduced  by  the  defendant 
is  throughout  very  general,  not  to  say  equivocal ;  while  on  the 
other  hand,  it  is  })ositiveIy  denied  by  Berringer  that  he  took 
any  part  in  carrying  on  the  suit,  except  in  the  loan  to  Whitney 
of  the  $17,  to  pay  costs.  He  denies  that  he  was  present  at  the 
reference,  except  for  a  part  of  the  time,  and  then  merely  as  a 
spectator.  That  portion  of  his  acts  and  general  declarations 
which  are  spoken  to  the  most  strongly,  is  not  only  put  forward 
in  general  terms,  but  is  spoken  to  by  witnesses  who  themselves 
stand  prima  facie  liable  for  the  costs ;  and  so,  interested  to 
bring  in  Berringer  to  the  relief  of  themselves,  while  the  imper- 
fect manner  in  which  he  speaks  English  detracts  still  more 
from  the  force  of  such  evidence. 

Whitney,  the  plaintiff,  is  unable  to  say  any  thing  more  than 
that  Berringer  ordered  the  suit  to  be  brought,  and  gave  direc- 
tions. That  he  retained  the  attorney,  the  plaintiff  does  not 
say ;  and  he  also  is  interested  in  bringing  the  costs  upon  Ber- 
ringer. The  plaintiff  is  insolvent,  but  if  Berringer  can  be  fixed, 
it  will  at  least  save  the  plaintiff  much  trouble,  and  probably  be 
equal  to  his  entire  discharge.  Berringer  himself  denies  that  he 
retained  the  attorney,  or  ever  did  any  act  which  can  amount  to 
a  bringing  of  a  suit  within  the  meaning  of  the  statute.  What 
words  the  plaintiff  considers  an  order  to  bring  the  suit,  or  to 
whom  they  were  addressed ;  whether  they  might  not  havn 
been  a  mere  request  to  the  plaintiff  that  he  would  bring  the  suit 
H  his  own  expense,  he  does  not  say.  Berringer  testifies  that 
the  plaintiff  was  the  man  who  retained  the  attorney  and  con- 
ducted the  suit. 

By  the  affidavit  of  Kingsley,  it  appears  that  the  plaintiff 
was  himself  the  active  man ;  that  he  retained  the  attomt^y, 
and  was  decidedly  busy  throughout  in  conducting  the  suit 
Kingsley  also  confirms  Berringer,  that  his  presence  at  the  re- 
ference was  rather  as  a  spectator  than  a  party.  The  plaintiff 
admitted  to  Kingsley  that  the  money  advanced  by  Berringet 
was  to  pay  the  costs  of  adjourning  the  reference  at  the  plaintiff^i 
instance. 
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That  a  person  having  a  lien  for  his  debt  on  a  choso  in  aclion^ 
occasionally  inquires  as  to  its  progress  of  the  attorney  who 
holds  it  for  prosecution,  admits  himself  to  be  interested,  and  ad« 
vises  and  urges  the  suit,  are  not  of  themselves  enough  to  char&:e 
him  with  the  defendant's  costs. 

On  the  wiiole,  it  is  not  to  be  denied  that  the  defendant  had 
much  color  for  making  this  application  ;  but  he  has  not  estab- 
lished that  clear  and  satisfactory  case  upon  which  1  feel  war- 
ranted in  charging  Derringer,  against  his  absolute  denial  of  all 
habiiity,  and  the  circumstances  by  which  his  denial  is  fortified. 


Motion  denied,  without  costs. 


Atrault  vs.  HouGHTAiLiNo  and  others. 

Ffvof  cf  serrice  of  papers  on  an  agent  or  a  clerk  of  court,  is  prima  facie  sufficient, 
without  eipressly  showing  the  special  circumstances  required  by  rule  8th  as  con« 
■tituting  a  proper  case  for  sueh  service. 

A.  Taber,  for  the  defendants,  moved  to  set  aside  the  default 
and  subsequent  proceedings  for  irregularity,  on  the  ground  that 
the  default  was  entered  after  the  service  of  a  plea.  He  read  an 
affidavit  of  the  defendant's  attorney  stating  the  service  of  a  plea 
in  due  season  upon  the  clerk  of  this  court,  as  agent  for  the 
plaintiflf's  attorney,  but  there  was  no  proof  that  the  attorneys 
for  the  respective  parties  resided  either  in  different  counties,  or 
more  than  forty  miles  from  each  other  in  the  same  county. 

N.  Hill^  jr.  contra,  objected  that  a  case  for  service  on  an 
agent  must  be  shown,  before  the  service  coulS  be  held  good. 

CowEN,  J.    On  principle,  I  should  think  that  to  be  neces 
sary.     As  a  general  nile,  service  must  be  made  on  the  attor 
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ney,  but  an  exception  is  made  by  rule  8th,  where  the  att^rneyi 
for  the  respective  parties  reside  in  different  counties,  or  nior^ 
than  forty  miles  from  each  other  in  the  same  county.  The 
pntctice  is  general,  limt  where  you  show  a  special  service  out 
of  the  ordinary  and  primary  way,  because  it  is  justified  by  aay 
particular  circumstance  making  an  exception,  such  circum- 
stance must  be  shown.  Service  on  an  attorney's  clerk,  or  in 
his  office,  or  on  some  one  of  his  family,  are  familiar  instan- 
ces. So  the  service  of  process  in  all  the  courts  is  primarily 
personal,  but  often  there  are  secondary  modes.  When  these 
arc  resorted  to,  the  circumstances  justifying  them  must  always 
be  stated. 

It  is  said,  however,  quod  communis  error  facit  jus ;  and 
that  the  practice  has  always  been  different  in  proving  seconda- 
ry service  upon  an  agent.  I  will  inquire  of  the  other  judges 
how  tlmt  may  be.  I  find  no  precedent  nor  rule  of  practice  in 
any  book  one  way  or  the  other. 

At  a  subsequent  day,  Cowen,  J.  said :  I  have  inquired  of 
the  judges,  and  none  of  us  remember  an  instance  where,  iu 
proving  the  service  of  papers  on  an  ngent  or  a  clerk  of  court, 
it  has  been  thought  necessary  to  show  the  reason.  Simple 
proof  of  service  by  affidavit,  or  by  admission  of  the  person 
served,  has  always  been  held  prima  facie  sufficient.  The  mo- 
tion must  therefore  be  granted,  \inth  costs. 

Rule  acconingly. 
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Williams  vs.  Cooper. 

A  defendant  in  an  action  of  slander,  under  the  impression  that  he  hz,C  no  eridenei 
to  justify  the  words  charged,  pleaded  the  general  issue  ;  but,  afterwards  diseoTer* 
iiig  such  evidence,  he  applied  to  the  court  and  bad  leave  to  ariend  by  adding 
a  plea  of  justification. 

Where,  in  sldnder,  the  words  charged  in  the  declaration  imported  that  the  plaintiff 
was  a  thief,  and  had  Holen  the  defendanft  applet :  Hbld,  that  the  plaintiff 
eould  not  be  allowed  to  amend  by  adding  words  accusing  him  of  ttealing  bonrdt, 
and  which,  though  spoken  before  the  suit  was  commenced,  did  not  come  to  his 
knowledge  till  long  afterwards ;  especially,  as  the  right  of  action  therefor  had  be- 
come barred  by  the  statute  of  limitations. 

But,  semble,  the  court  will  allow  even  a  new  cause  of  action  to  be  added  to  the  dec* 
laration  by  way  of  amendment,  provided  the  suit  was  intended  to  embrace  it,  and 
It  was  omitted  in  declaring  through  a  mistake  of  the  pleader ;  and  this,  whether 
the  statute  of  limitations  has  since  closed  upon  it  or  not 

Slanderous  words  charging  the  plaintiff  with  having  stolen  a  particular  thing,  can- 
not be  introduced  into  a  declaration  for  words  importing  a  charge  of  theft  general- 
ly, under  the  notion  of  merely  amending  a  variance  ;  for  they  constitute  distin'*^ 
rauses  of  action. 

A^MENDMENT,  in  slandcF.  The  words  charged  in  the  decla- 
t^ion  imported  that  the  plaintiff  was  a  thief,  and  had  stolen 
the  detendant's  apples,  to  which  the  defendant,  supposing  he 
had  no  evidence  of  justification,  pleaded  the  general  issue. 
Afterwards,  discovering  evidence  by  which  he  believed  he 
could  justify  the  words,  he  moved  for  and  had  leave  to  amend, 
by  adding  a  piba  that  the  words  were  true. 

The  plaindff,  at  the  same  time,  moved  to  amend  his  dec- 
laration by  adding  words  which  imported  a  stealing  of 
boards;  words  which  he  did  not  know  of  when  the  suit 
was  brought,  and  an  action  for  which  was  now  barred  by 
the  statute  of  limitations ;  though  not  when  this  suit  was 
brought. 

L.  J.  Walworth^  fo/  Jio  plaintiff,  cited  1  /?,  L.  of 
1813,    117    to    122,    and    2     W.    iS.    343.      Also   20    Wen^ 
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dell,  668;   6  id.   506;    12  id.   228;   7    T.    R.   51;  6  il 
543. 

/?.  Cooper  J  contra,  cited  1  Cowctij  136 ;  1  Wendell,  93 ;  12 
id.  228 ;  Gr.  Pr.  530,  1*/  erf. ;  1  HalFs  Rep.  165. 

By  the  Court,  Cowen,  J.  I  have  looked  into  the  books 
cited,  and  think  I  could  have  allowed  the  proposed  amend- 
ment, had  its  purpose  been  to  obviate  a  variance  betweea  the 
declaration  and  the  cause  of  action  for  which  the  action  was 
really  brought ;  or  to  introduce  a  new  cause  of  action  for  which 
it  was  so  brought,  but  which  had  been  omitted  by  the  pleader 
through  mistake.  The  delay  which  has  intervened  would  have 
been  no  objection  to  either ;  though  the  statute  of  limitations 
niisrht  have  closed  upon  the  matter  sought  to  be  introduced. 
Indeed,  I  will  not  deny  that  the  latter  circumstance  might  even 
strengthen  the  argument  for  allowing  the  amendment. 

But  here  it  is  proposed  to  add  a  distinct  substantive  cause 
of  action,  not  known  to  the  plaintiff  when  the  suit  was  brought, 
and  of  course  not  intended  to  be  declared  upon.  This  withal 
is  barred  by  the  statute.  That  would  be  going  farther  than 
any  case  warrants.  It  would  be  to  avoid  the  statute  by  a  siiit 
which  did  not  in  fact,  nor  was  intended  to  cover  the  cause  of 
action  as^ainst  which  it  has  run.  Courts  are  more  liberal  in  al* 
lowing  the  addition  of  new  demises  in  ejectment,  perhaps, 
than  any  other  sort  of  amendment.  Indeed,  that  is,  generally, 
no  more  than  the  modification  of  the  declaration,  so  as  to  reach 
ihc  real  question  intended  by  the  suit.  Yet  where  the  title  of 
the  proposed  lessor  appeared  to  have  been  barred  by  the  statute, 
this  court  denied  the  motion  for  such  an  addition.  {Jackson, 
ex  dcm. Harris,  v.  Murray,  I  Cowen,  156.) 

It  is  said  that  the  words  soui^ht  to  be  added  here  are  not 
new  and  distinct ;  that  one  charge  in  the  declaration  is  of 
words  importing  that  the  plaintiff  was  a  thief,  and  the  ad- 
dition that  he  stole  boards,  is  but  another  mode  of  charge 
lug  the  same  thing.    Generically  this  is  so;   but  specificallf 
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not ;  (itid  a  plea  justifying  the  former  words  might  not  reach 
the  new  ones.  I  think  the  allowing  of  these  must  be  consider- 
ed much  more  than  amending  a  mere  variance ;  and  that  tliey 
are  distinct  words  within  the  rule  of  the  cases  disallowing 
amendments  by  adding  a  new  cause  of  action. 

It  is  supposed  that  the  2  R.  S.  343,  §  1,  enlarges  our  powers 
to  amend ;  but  this  section  is  merely  in  affirmance  of  the  old 
pn»i  tice.    (  Trindej'  v.  Durante  5  Wend/dly  72.) 

Motion  denied. 


Ex  parte  Ives. 

There  is  no  proviaion  in  the  law  ibr  a  ooncurrent  redemption  of  lands  sold  on  exe* 
cution,  by  two  different  creditors  holding  jodgmenta  docketed  at  the  mum  ingtani; 
but  the  one  first  complying  with  the  terms  for  redeeming  from  the  purchaser  will 
be  entitled  to  the  sheriflT's  deed,  unless  the  other  creditor  redeems  from  him ;  and 
this,  though  the  judgments  were  docketed  under  a  stipulation  that  any  snms  col- 
lected thereon  should  be  shared  by  the  creditora  in  proportion  to  the  amount  of 
Iheir  respective  judgments. 

One  creditor  redeeming  from  another,  under  such  circumstances,  is  bound  to 
tender  the  avMuni  paid  by  the  latter,  with  interest  thereon;  and  where  he 
«nerely  tendered  the  amount  of  the  original  bid,  with  interest  on  that,  held,  in- 
sofficicnL  ' 

Redemption  of  lands  sold  on  execution.  Motion  in  behalf 
of  Ives,  for  a  peremptory  mandamus,  on  a  case  agreed,  to  be  di- 
rected to  the  sheriff  of  Rensselaer  county,  commanding  him  to 
execute  a  deed  to  Ives  of  certain  lands  sold  under  a^  /a.,  and 
which  Ives  had  sought  to  redeem. 

There  were  three  judgments  against  Hedges  <k  Mulford, 
all  docketed  at  the  same  hour,  October  24th,  1839;  one  in 
favor  of  Bell,  one  in  favor  of  Miter,  and  another  in  favor 
of  Clark.  The  plaintiffs,  at  the  same  time,  agreed  in  wri- 
ting, "that  whatever  sum  or  sums  shall  ever  be  paid,  re- 
ceived, collected  or  realized  upon  said  judgments,  or  either 
of  them,  or  for  or  on  account  of  said  judgments,  or  either 
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of  them,  shall  be  applied  and  paid  on  said  judgments  in'propor 
tion  to  the  respective  amounts  thereof." 

Previously,  viz.  September  27th,  1839,  House  and  others  had 
a  judgment  against  Hedges,  docketed  that  day,  under  a  fi,  Jo. 
upon  \^hich,  the  sheriff,  on  the  llth  April,  1840,  sold  the  prenh 
ises  in  question. 

April  10th,  1841,  the  two  judgments  of  Bell  and  Clark 
were  assigned  to  Ives,  the  relator;  and  on  the  22d  he  re- 
deemed under  them,  paying  the  original  bid  and  interest,  be- 
ing $430. 

July  10th,  1841,  Miter  offered  the  sheriff  to  redeem  under  his 
judgment,  and  paid  $435,  the  amount  of  the  original  bid  and 
interest  to  that  time,  demanding  a  deed  of  the  whole  premises, 
"  or  of  such  proportionate  part  and  share  thereof,  as  he  was  en- 
titled to  by  virtue  of  said  stipulation  and  of  said  redemption,  in 
case  any  redemption  of  said  premises  had  been  made  by  the 
said  Bell  and  Clark  or  either  of  them." 

July  13th,  1841,  after  fifteen  months  from  the  day  of  sale, 
Ives  demanded  a  deed  of  the  whole,  which  the  sheriff  declined 
to  execute. 

S.  Stevens,  for  the  motion. 

M.  T.  Reynolds,  contra. 

By  the  Court,  Cowen,  J.  .  It  is  agreed  that  the  statute  no 
where  provides  expressly  for  a  concurrent  redemption  by,  and 
apportionment^  among,  different  creditors  holding  judgments 
docketed  at  the  same  instant.  And  the  stipulation  entered  into 
by  these  three,  does  not  vary  the  case.  There  is  no  provision 
by  it  in  regard  to  terms  of  redemption  ;  and  if  there  were,  we 
could  not  compel  a  specific  execution  by  writ  of  mandamus. 
After  a  purchase  at  sheriff's  sale,  any  creditor,  either  senior  or 
junior,  or  the  assignee  of  such  creditor,  majr  redeem  on  paying 
the  purchaser's  bid  with  interest.  (2  /?.  S.  294,  §  51,  2d 
ed,)  This,  Ives  did,  he  being  assignee  of  Bell  and  Clark, 
junior  creditors.     Then,  their  being  no  special  provision  frr  a 
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creditor  whose  docket  was  made  at  the  same  time  with  r^iss  ttie 
terms  on  which  Miter  could  redeem  seem  to  be  prescnoeu  in 
section  fifty-Pve,  subdivision  dne.  This  declares,  that  one 
creditor  having  redeemed  from  the  purcJhaser,  any  other  who 
might  have  redeemed  from  the  same  purchaser,  may  still 
take  the  redeeming  creditor's  right,  on  reimbursing  the  sum 
paid  by  him  with  interest  on  that.  By  subdivision  two,  no 
more  need  be  paid,  unless  the  lien,  in  virtue  of  which  the  first 
creditor  redeemed,  be  prior  to  that  of  the  creditor  who  comes 
to  redeem  from  him.  In  such  case  he  must  be  also  paid  the 
amount  of  the  lien  in  virtue  of  which  he  redeemed.  This  re- 
straint cannot,  that  I  see,  be  applied  in  favor  of  Ives'  claim, 
simply  because  it  was  not  prior  to  Miter's.  I  doubt  whether 
the  rule  in  Adams  v.  Dj/er,  (8  John,  R.  347,)  and  Waterman 
V.  Haskinj  (11  id,  228,)  can  be  so  applied  to  this  case  as  to 
place  Ives  in  the  position  of  a  senior  creditor,  although,  having 
an  equal  right  with  Miter,  he  came  first  to  redeem.  But  it  is 
not  necessary  to  decide  that  question.  If  Miter  had  a  right  to 
redeem,  as  he  claims  to  have  had,  under  subdivision  one,  of 
section  fifty-five,  he  should  at  least  have  offered  what  Ices  had 
paidj  $430,  with  interest,  where^is  he  merely  oflfered  tke 
amount  of  the  original  bid,  afid  interest  on  thai.  It  is  said, 
he  offered  his  own  share  of  the  original  purchase  money,  and 
more  too ;  and  is  at  least  entitled  to  a  deed  in  proportionate 
shiires  with  Ives.  But  the  statute  provides  for  no  such  thing ; 
and  we  cannot  add  to  it 

Whether  any,  and  what  relief,  Miter  may  be  entitled  to  in 
equity,  it  is  not  necessary  to  decide.  It  is  enough  to  see  that 
he  comes  within  no  provision  of  the  statute,  under  which  we 
can  direct  a  conveyance  to  him,  either  in  whole  or  in  part 
Even  if  an  equitable  intent  in  the  statute  to  allow  the  latter,  be 
derivable  from  it,  we  have  no  means  by  which,  under  a  wiit  of 
mandamus,  we  could  settle  the  apportionment  of  land  for  money. 

A  peremptory  mandamus  therefore  follows,  commanding  the 
execution  of  a  conveyance  by  the  sheriff  to  Ives. 

Motion  granted. 
Vol,  L  81 
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Davis  vs.  S.  Tiffany. 

A  vendee  of  lands,  haying  obtained  his  deed,  was  aabsequently  notified  of  an  out* 
■tending  lien  by  judgement  against  the  vendor,  whereupon  the  vendee  promiaefl 
the  creditor  to  reUin  a  portion  of  the  purchase  money  for  his  benefit,  ':vhieh  tiM 
vendee  did  not  do,  but,  under  a  belief  that  the  vendor  was  in  good  circumstaneca, 
paid  it  to  him.  The  creditor  suffered  the  judgment  to  lie  ten  years  after  it  waj 
docketed,  and  then  sued  out  execution,  on  which  the  lands  so  purchased  were 
seized  Held,  that  the  vendee's  right  being  clear,  he  was  entitled  to  summary  re- 
lief, by  an  order  for  a  perpetual  stay  of  proceedings ;  tiiough,  wembU,  had  there 
been  doubt  of  his  good  faith,  either  in  respect  to  the  original  purchase,  or  the  dob* 
fulfilment  of  his  promise  as  to  reteining  the  purchase  money,  the  court  would 
have  allowed  the  creditor  to  sell. 

The  case  of  Hew9on  v.  Dygeri,  (8  John.  Rep.  333,)  so  far  as  it  imports  an  unquali- 
fied denial  of  the  vendee^s  claim  to  summary  relief,  under  these  and  simiiar  eir- 
cumstences,  is  overruled. 

D,  Burtoell,  in  behalf  of  G.  S.  TiiTany,  moved  for  a  perpetual 
^tay  of  the  Ji,  fa.  issued  in  this  cause  against  the  defendant, 
in  respect  to  a  farm  situated  in  that  county,  purchased  by  G.  S. 
Tiffany  of  the  defendant  S.  Tiffany,  on  the  26lh  day  of 
July,  1831. 

It  appeared  that  the  judgment  on  which  the  execution  issued 
was  perfected  on  the  28th  day  of  April,  1826,  on  a  bond  and 
warrant  intended  to  secure  the  plaintiff  against  a  letter  of 
credit,  in  consequence  of  transactions  under  which  tliere  was 
now  due  $1456,13,  on  the  judgment,  with  some  interest,  fur 
which  ihe  execution  issued  tested  the  first  Monday  of  Janu- 
ary, 1841. 

G.  S.  Tifju^f  purchased  without  actual  notice  of  the  judg- 
ment, paid  c  pert  down,  and  afterwards  the  remainder,  the  de- 
fendant being  apparently  in  good  circumstances. 

iK  Stevens,  contra,  read  an  affidavit  showing  tliat  Ihe 
plaintiff,  bef,  re  J.  G.  Tiffany  had  paid  the  defendant  in 
full  for  the  t  irm,  gave  him  notice  of  the  judgment,  when  ho 
promised  tr.    keep    back    sufficient    cf  the   purchase   m<»iev 
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to  indemnify  the  plaintilT  for  the  sum  ho  then  stated  to  Ym 
due. 

By  the  Court,  Cowen,  J.  The  plaintiff  does  not  make  out 
such  a  case  against  J.  G.  Tiffany  as  to  require  that  I  should 
permit  a  sale.  I  would  do  so,  if  I  saw  any  serious  doubt 
whether  he  had  not  purchased  with  a  view  to  defraud  the 
plaintiff,  or  had  paid  the  balance  in  bad  faith,  which  he  prom- 
ised to  keep  back.  I  would  do  so,  in  order  that  the  question 
of  fraud  might  be  put  in  a  train  for  determination  by  a  trial  at 
law,  or  a  hearing  on  a  bill  in  equity.  But  the  good  faith  of  the 
original  purchase  is  not  denied ;  and  the  promise  to  retain  a 
part  was  made  before  the  judgment  had  ceased  to  be  a  lien  by 
the  lapse  of  ten  years.  No  court  would  hold  that  this  farm  was, 
under  the  circumstances,  bound  by  the  judgment  after  that 
time  had  elapsed.  This  being  clear,  we  are  warranted,  though. 
it  seems  formerly  to  have  been  held  otherwise,  {Hewson  v.  Dy» 
gert,  8  Jo/m.  333,)  in  staying  the  execution  upon  motion,  on 
the  ground  that  an  attempt  to  draw  the  purchaser's  title  in  ques- 
tion 'by  a  sale  is  an  abuse  of  our  process.  The  judgment  is 
gone  in  respect  to  him,  as  effectually  as  it  would  be  in  respect 
to  a  defendant  who  has  paid  the  money  upon  it  in  full.  {Little 
V.  Harvey,  9  Wendell,  157.  Graff  v.  Kip,  1  Edw.  Ch.  Cos. 
G19.  Roe  V.  Swart,  5  Cowen,  294.  Pettit  v.  Shepherd,  5 
Paige,  493.  Wood  v.  Torrey,  6  Wendell,  562.  Tiifls  v.  Kip 
18  id,  621.     Lansing  v.  Vischer^  1  Cowen,  431.) 

Motion  gnuited. 
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FiTZHUGH  VS.  Truax. 

Kn  affida?it  of  merits,  that  the  party  **  has  fiilly  and  fairly  stated  ihtfueU  of  kk 
cate,*^  dus.  ifl  insufficiont ;  it  should  be  that  he  "  has  fully  and  fairly  stated  lA# 
case/*  &c. 

Apfi  davit  of  merits.  The  defendant's  default  for  not  plead- 
ing having  been  entered,  he  now  moved  to  set  it  aside  for  irreg- 
ularity ;  but  failing  in  that,  he  asked  to  be  let  in  on  terms, 
upon  an  affidavit  of  merits  setting  forth  that  he  had  ^  fully  and 
fairly  stated  the  facts  of  his  case^  &c.  and  then  going  on  in 
the  usual  form. 

W.  S.  Bishopy  for  the  motion. 
A.  P.  Grant,  contra. 

By  the  Court,  Cowen,  J.  The  affidavit  af  merits  is  insuffi 
cient.  It  is,  that  the  defendant  has  stated  the  facts  of  his  case  ^ 
whereas  it  should  be,  that  he  has  stated  the  cfisc,  &c. 

Motion  denied.(a) 

(a)  See  RuU  BUt,  ed^  of  1837 ;  and  also  Rule  Ut  of  May  T.  1840,  (22  Wtmd. 
644.)  The  affidavit  may  be,  that  the  party  has  stated  this  caoe,  or  hio  case  ;  but 
not  that  he  has  stated  hia  defence,  dtc.  (Brownell  y.  Marah,  23  Wend.  636.)  Nor 
will  it  do  to  qualify  the  phraseology,  by  adding,  "oofar  aa  the  facto  have  come  to 
kio  knowledge,**  or  in  any  other  manner,  unless  a  suHiA^cnt  ezcme  thereiM'  W  cv 
pressly  shown.     (Brown  t.  Touoev.  19  Wend.  61&) 
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Chvrch  vs.  Cole  and  others. 

Ihd  plaintiff  may  briTi|r  an  action  on  a  jadgment,  though  time  enough  has  ncH 
elapsed  since  it  was  entered  to  entitle  him  to  tL  Ji,  fa,  thereon  pursuact  to  the 
act  of  May  \4th,  1840. 

Motion  in  behalf  of  the  defendants,  for  a  rule  that  the  pro- 
ceedings on  the  part  of  the  plaintiff  be  stayed,  or  that  the  plain- 
tiff discontinue,  with  costs. 

The  action  was  debt,  on  a  judgment  in  assumpsit.  The  mo- 
tion was  founded  on  the  fact^  that  the  action  had  been  brought 
within  the  thirty  days  allowed  to  the  defendants  by  the  statute, 
{Sess,  Laws  of  1840,  p.  334,  §  24,)  before  the  plaintiff  would 
have  had  a  right  to  his^./a. 

£!.  D.  Smithj  for  the  motion,  said,  that  the  court  would  stay 
jWoceedings  in  debt  on  a  judgment  pending  h  writ  of  error,  be- 
cause it  is  a  supersedeas  of  execution ;  and  he  contended  this 
case  was  like  that.  ( Vid.  Gr.  Pr.  951,  2d  ed.^  and  the  books 
there  cited.) 

W.  S.  Bishapj  contra. 

J5y  the  Court,  Cowen,  J.     The  two  cases  are  not  parallel 
To  stay  execution  by  writ  of  error,  bail  must  be  given.     The 
statute  in  question  stays  it  without.    Beside,  the  statute  is  in 
derogation  of  a  common  law  right ;  and  should  not  be  enlarged 
by  construction.    The  motion  must  be  denied  with  costs. 

Rule  accordingly. 
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Ryers  and  others  vs.  Hedges. 

Whether  a  landlord,  defending  an  ejectment  in  the  name  of  hia  tenant,  wiU  ha  Uabk 
for  the  costs  recovered  by  the  plaintiff,  quere. 

Where  the  alleged  landlord,  on  a  motion  to  compel  him  to  pay  tho  plaintiff*  costs, 
admitted  that  he  claimed  title  to  the  premises,  and  had  aided  in  the  defence,  but 
showed  by  his  own  and  other  affidavits  that  he  aided  merely  aa  counsel,  tlie 
court  denied  the  motion. 

As  a  general  role,  though  one  person,  for  the  protection  of  his  own  interest,  de- 
fend an  action  in  tho  name  of  another,  he  will  not  be  liable  for  the  plaintiff  *■ 
costs. 

Where  a  motion  was  opposed  on  an  affidavit  made  by  one  who  bad  refused  to  testi* 
fy  for  the  moving  party,  the  court  denied  the  latter  a  commissioQ  to  oompd  tlM 
witness  to  be  examined  pursuant  to  2  JR.  S^.  457,  8,  ^  24,  25,  2d  ed.y  on  the 
ground  that  the  affidavit  was  fuU  to  the  merits  of  the  motion,  and  showed  that  a 
further  examination  would  be  useless. 

And,  seinble,  a  commission  will  be  denied  under  such  circumstances,  if  tha 
adverse  party  produces  the  witness*  affidavit  touching  the  vfiatters  in  quet^ 
tion  ;  for  it  will  be  presumed  that  he  has  told  the  whole  truth,  till  the  contrary 
appear. 

H.  Welles,  for  tlie  plaintiffs  in  ejectment,  moved  for  a 
rule  that  one  Bogert  pay  the  plaintiffs'  costs  of  prosecuting 
this  cause  to  judgment,  on  the  ground  that  the  defendant 
had  been  before  and  during  the  pendency  of  the  suit,  the 
tenant  of  Bogert ;  and  that  the  latter  had  defended  the  suit  iu 
his  name. 

In  addition  to  affidavits  tending  to  show  the  existence  of  tlie 
tenancy,  it  appeared  that  the  defendant  had  been  committed  un- 
der a  c(u  sa,  for  not  paying  the  costs ;  and,  while  in  prison,  iiad 
admitted  the  tenancy,  and  that  Bogert  had  defended  the  cause 
through  him,  claiming  title ;  but  had  refused  to  make  any  affi- 
davit in  order  to  aid  this  application. 

M.  1\  Reynolds,  contra,  read  affidavits,  and,  among 
others,  the  affidavit  of  Hedges  and  Bogert,  denying  the 
tenancy  and  affirming  that  Bogert,  though  he  had  claimed 
title  and  aided  in  the  defence,  had  not  done  the  latter  in 
any  other   capacity   than    as   counsel    for    Hedges.      Hedges 
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had    been  discharged  from    imprisonment   under  the    insol- 
?ent  act. 

Welles  insisted,  that  the  affidavits  on  the  part  of  the  defendant 
did  not  explicitly  meet  the  allegations  in  the  plaintifis'  affida- 
vits ;  that  the  motion  should,  therefore,  be  granted ;  or  at  least, 
this  court  should  order  Hedges'  examination  under  a  com- 
mission. 

By  the  Court,  Cowen,  J.  It  must  be  taken  as  a  general  rule 
since  our  decision  in  Miller  v.  Adsitj  (18  Wendell^  672,)  that 
though  one  {>erson,  for  the  protection  of  his  own  interest,  defend 
an  action  in  the  name  of  another,  yet  he  will  not  be  liable  for 
the  costs  which  the  plaintiff  recovers.  The  action  of  ejectment, 
where  the  landlord  defends  in  the  name  of  his  tenant,  has  been 
holden  to  constitute  an  exception ;  (Jackson,  ex  dem.  Martha 
Y,  Van  Antwerp,  1  Wendell,  295 ;)  but  this  is  contrary  to  the 
principle  of  Miller  v.  Adsit,  In  the  case  at  bar,  however,  the 
relation  of  landlord  and  tenant  is  denied  to  exist  by  the  affida- 
vits both  of  Bogert  and  Hedges.  Their  denials  too  are  some- 
what fortified  by  other  affidavits  ;  so  much  so  that  I  think  the 
affidavits  on  the  side  of  the  plaintiffs  are  met  too  strongly  to 
warrant  us  in  granting  this  motion  upon  the  present  state  of  the 
proofs. 

liut  it  is  insisted  that  Hedges  having  formerly  admitted  the 
tenancy,  &c.  we  ought  to  order  a  commission  and  compel  his 
examination  in  behalf  of  the  plaintiffs  pursuant  to  the  2  iJ.  S. 
457,  8,  2d  ed.  §  24,  5.  But  this,  according  to  the  act,  is  to  be 
done  only  where  a  witness  has  declined  to  testify  voluntarily. 
Hedges  has,  in  this  case,  made  a  voluntary  affidavit  touching 
the  matter  in  question,  upon  the  request  of  Bogert ;  and  we 
must  intend  has  told  the  whole  truth.  At  any  rate,  we  must 
presume,  after  what  he  has  sworn,  that  his  deposition  would  be 
of  no  use  to  the  plaintifis. 

Motion  denied 
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Livingston  vs.  Clements. 

Wh«9ts  an  ejectment  salt  was  defended  in  the  name  of  a  tenant,  at  the  instauet 
and  for  the  benefit  of  his  landlord,  the  coort  refused,  on  motion  of  the  tenant,  to 
compel  the  landlord  to  pay  the  plaintiff's  costs ;  especially,  as  the  facts  on  which 
the  motion  rested  were  rendered  doubtful  by  counter  affidavita 

SembUy  that  a  landlord  defending  a  suit  in  the  name  of  his  tenant  will  undeL  ao 
circumstances  be  ordered  to  pay  the  costs  recovered  by  the  plaintiff;  and  that 
the  case  of  Jackton,  ex  dem,  Martin,  v.  Van  Antwerp,  (1  Wend.  295,)  amira, 
has  been  overruled. 

C  Stevens,  for  the  defendant,  moved  for  a  lule  against 
one  Polly,  that  he  pay  the  jplaintitf 's  costs  of  this  suit.  The 
action  was  ejectment  for  land  in  the  defendant's  possession,  and 
Stevens  read  an  affidavit  of  the  defendant,  that  Polly  claiming 
title,  the  defendant  at  his  re([uest  continued  in  possession  and 
defended,  on  the  faith  of  Polly's  promise  to  indemnify  Jiim. 
That  he  should  not  otherwise  have  defended.  That  the  plain- 
tiff had  recovered,  and  caused  the  defendant  to  be  imprisoned 
in  virtue  of  a  ca.  sa.  for  the  costs.  The  defendant  also  stated 
that  he  defended  as  the  tenant  of  Polly,  and  it  appeared  that 
the  latter  had  admitted  the  tenancy  to  Mr.  Perkins,  the  attorney 
who  defended  the  cause. 

M,  T.  Reynolds,  contra,  read  Polly's  affidavit  denying 
the  tenancy;  and  another,  showing  the  defendant's  admis- 
sion, while  in  prison,  that  Polly  had  never  agreed  to  indem- 
nify him. 

By  the  Court,  Cowen,  J.  This  case,  as  it  stands  between 
tlie  plaintiff  and  Polly,  would,  on  the  affidavits  of  the  de- 
fendant, be  the  same  with  Jackson,  ex  dent.  Martin,  v.  Van 
Antwerp,  (1  Wend.  295;)  that  is  to  say,  Polly  would  be 
liable  to  pay  the  plaintiff's  costs  on  his  motion.  Then  it 
is  insisted  that  he  may  be  compelled  to  do  the  same  tiun^ 
upon   the  defendant's  notion,  for  which   we  are  relerm^  «* 
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Colvard  v.  Oliver,  (7  Wend.  497.)  The  principle  of  the  lattei 
Ccise  would  seem  to  be  a  warraut  for  this  motion,  on  the  defen* 
daut's  facts,  if  we  could  go  behind  the  nominal  defendant  and 
consider  another,  defending  in  his  name,  as  the  real  party  for 
the  purpose  of  compelling  the  latter  to  pay  costs  on  the  applica- 
tion of  the  plaintiff.  I  should  doubt  whether  we  could,  even 
were  the  landlord,  who  defended  in  the  name  of  his  tenant,  call- 
ed on.  Jackson  v.  Van  Antwerp  does  not  appear  to  be  sus- 
tained by  any  precedent;  and  is  I  think,  in  principle,  overruled 
by  Miller  v.  Adsit,  (18  Wend.  672.) 

But  it  is  enough  to  say,  that  the  facts  here  sought  to  be 
shown  by  the  defendant's  affidavits  are  denied  by  Polly,  and 
his  denial  fortified  by  the  defendant's  admission.  Tne  proofs 
of  the  two  parties  now  litigating,  are  nearly  of  equal  strength. 
This  renders  it  an  unfit  case  to  be  disposed  of  summarily.  The 
defeudant  «hould  be  put  to  his  action. 

Motion  denied. 


Burt  vs.  Ma  pes. 

4.  defendant  in  ejectment  obtained  an  injunction  from  chancery  against  the  forthef 
pfoeeeutiun  of  the  rait,  whereupon  the  plaintiflT  discontinued  it,  and  instituted  j 
new  ejectment  for  the  same  matter,  in  which  he  obtained  judgment  by  dofauH ; 
held,  that  the  existence  of  the  injunction  formed  no  ground  for  treating  the  de- 
fault as  irregular,  or  for  ordering  a  stay  of  the  plaintiff's  proceedings. 

Hits  court  has  no  power  to  aid  in  enforcing  an  injunction  against  proceedings  at  law, 
and  can  take  no  notice  of  the  injunction,  except  as  a  ground  for  relieving  the 
party  enjoined  from  the  efiect  of  delay,  or  the  omission  of  some  necessary  ttq>  m 
the  caus& 

llie  case  of  Hoy(  v.  OtUton,  (13  John.  Rep.  139,}  reviewed,  and  some  of  its  dietm 
disapproved. 

A.  Taber  moved,  in  behalf  of  the  defendant,  for  a  rule 
staying  all  proceedings  on  the  part  of  the  plaintifiT,  until  a 
chancery  suit  in  the  6th  circuit  should  be  decided,  in  which 
die  present  defendant  had  filed  a  bill,  and  obtained  an  injunc* 
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tiou  against  tlie  plaintiff  The  present  suit  wa&  an  action  of 
ejectment.  The  plaintiff  had  brought  a  former  ejectment 
for  the  same  premises,  and  on  the  same  legal  title  drawn  in 
question  by  this  :sait,  against  the  same  defendant ;  whereup- 
on the  defendant  illed  his  bill  on  the  ground  of  an  alleged 
equity,  and  obtained  an  injunction.  The  plaintiff  then  dis- 
continued tliat  suit,  and  commenced  and  proceeded  in  the 
present. 

P.  CaggeVj  contra,  read  an  affidavit  tending  to  justify  the 
plaintiff  in  bringing  the  second  suit,  notwithstanding  the  in* 
junction.  It  appeared  by  this  affidavit  that  the  plaintiff  had 
taken  judgment  by  default  in  the  second  suit,  and  one  branch 
of  the  notice  of  this  motion  proposed  to  set  aside  such  judg* 
ment  as  irregular,  should  it  appear  in  any  way  that  a  default 
had  been  taken  for  want  of  a  plea. 

&  Stevefts,  same  side. 

By  the  Court,  Cowen,  J.  No  legal  merits  are  sworn  to  ia 
the  defendant's  affidavit ;  and  if  we  set  aside  the  default,  it  must 
be  on  the  ground  that  the  proceedings  in  this  cause  are  irregu- 
lar by  reason  of  the  injunction.  But  this  was  not  much  insist- 
ed on  by  the  counsel  for  the  di^fendant.  Where  the  defence  is 
hopeless  at  law,  and  based  entirely  upon  equitable  considera- 
tions set  up  in  a  bill  for  an  injunction,  it  is,  in  general,  proper, 
that  the  suit  at  law  should  proceed  to  judgment,  in  order  that 
the  plaintiff  may  at  once  have  execution  according  to  his  1^1 
right,  if  the  defendant  should  ultimately  fail  to  establish  the  al- 
leged equity.  Indeed,  the  injunction  itself  almost  uniformly 
provides  that  the  suit  may  so  proceed.  {Rule  33  of  iV.  Y. 
Chancery,)  It  is  difficult  to  see  from  the  papers  before  us,  why 
the  injunction  in  question  did  not  contain  such  a  provision.  It 
seems,  however,  not  to  have  done  so ;  and  had  the  defendant 
sworn  to  merits,  we  might  have  allowed  the  state  of  things  in 
chancery  as  an  excuse  for  not  pleading,  and  let  him  in  on  terms. 
We  can  not,  however,  regard  the  injunction  as,  per  se^  rcn- 
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deling  the  plaiDtiff's  procoedings  irregular,  like  tlio  order  of  « 
iudge  or  commissioner. 

As  to  staying  proceedings,  no  case  is  produced  wherein 
the  courts  of  law  have  lent  their  aid  to  enforce  injunctions 
from  chancery,  nor  am  I  aware  of  any.  In  Hoi/t  v.  Gelstoii, 
(13  John.  139,)  an  application  was  made  to  set  aside  a  ver- 
dict which  was  alleged  to  have  been  taken  in  violation  of 
an  injunction ;  but  the  writ  appeared  to  have  been  dissolved, 
and  the  motion  was  denied  for  that  reason.  It  is  true,  the 
court  go  on  to  say  that,  as  a  general  rule,  they  would  notice 
an  operative  injunction,  for  the  purpose  of  promoting  the 
ends  of  justice,  and  of  preserving  harmony  between  the 
courts.  With  the  greatest  deference,  however,  I  should  think 
any  notice  which  we  can  take  of  an  injunction  as  influen- 
cing our  own  practice  in  the  cause  to  which  it  relates,  would 
rather  constitute  an  exception  than  a  general  rule.  We  should 
of  course  allow  it,  under  circumstances,  as  an  excuse  for  de- 
lay, or  for  omitting  some  step  in  the  cause ;  and  so  save  the 
party  enjoined  from  the  effect  of  forbearing  to  sue  out  exe- 
cution, from  a  default  or  judgment  of  non  pros,  or  judg- 
ment as  in  case  of  nonsuit,  &c.  ( Vid.  TidcPs  Pi\  318,  319, 
327,  328,  625,  1006,  Am,  ed.  of  1807.  Mitchell  v.  Cue,  2 
Burr.  660.  Eden  07i  Lij.  Am.  ed.  of  1839,  p.  163  to  166. 
3  Woodd.  LecL  398.  Powis  v.  Powis,  6  Moor.  617.  2  R. 
tS.  282,  2d  ed.  i  5.)  But  we  can  not  receive  it  as  rendering 
proceedings  irregular,  because  contrary  to  it;  and  above  all, 
cannot  enforce  it  in  the  manner  we  are  now  called  upon  to 
do.  The  act  of  bringing  the  second  suit  was  either  a  viola- 
tion of  the  injunction,  or  it  was  not.  If  a  violation,  the  vice 
chancellor  has  power  to  administer  the  appropriate  redress, 
while  wc  have  not.  If  it  be  not  a  violation,  of  course  neither 
court  should  interfere. 

There  are  several  considerations  of  expediency  which 
forbid  our  interference  by  way  of  enforcing  an  injunction. 
When  the  chancellor  is  called  on  to  aid  the  courts  of  law 
he  has  the  means  of  inquiring  into  the  merits  of  the  appli 
cation,  and    rendering   his  aid  efficient.    But  we   have  no 
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such  meuns  with  respect  to  proceedings  in  his  court.  The  in- 
junction depends  on  facts  to  be  collected  from  bill  and  answer ; 
it  is  commonly  temporary,  and  its  continuance  dependent  very 
much  on  his  discretion.  Though  in  force  to-day,  it  may  be 
dissolved  to-morrow,  and  a  stay  here  till  the  suit  before  him  ia 
ended)  might  come  in  direct  collision  with  his  purpose.  To 
order  a  stay  till  he  should  dissolve  the  injunction,  would  be  an 
act  of  very  little  use,  to  say  the  least,  while  the  propriety  of  do- 
ing so  on  the  merits,  might  often  be  very  difficult  of  settlemeol 
upon  a  motion  made  here. 

It  is  many  times  a  nice  question,  whether  the  injunction 
have  been  violated  or  not,  depending  on  a  reference  to  volu- 
minous papers  which  can  not  be  examined  here,  nor  even  seen 
by  us  perhaps  in  their  proper  connection ;  at  all  events,  not 
without  great  expense  to  the  parties.  The  decisive  objection 
is,  however,  that  our  assistance  is  not  required  by  the  chancel* 
lor,  because  his  power  to  enforce  an  injunction  and  render  it 
effectual  to  its  proper  end,  is,  in  all  respects,  complete,  while 
ours  is  unknown,  and  must  remain  so  unless  we  are  prepared 
to  usnrp  a  new  jurisdiction. 

Motion  denied. 


Ontario  Bank  vs.  Walker  and  others. 

Whero  a  judgment  was  recovered  and  execation  issued  against  the  maker  mi 
■overal  endoiBcre  of  a  note,  among  whom  was  R.,  a  mere  accommodation  endor- 
eer,  who  paid  the  judgment ;  held,  that  the  court  had  no  power  to  permit  R  to  sue 
out  execution  against  tlie  parties  to  the  judgment  who  stood  prior  to  him  on  tbi 
note. 

A  surety  who  pays  a  judgment  recovered  against  him  and  his  principal,  is  entilJe^ 
IN  etfuity,  to  be  »uhrogatcd  to  the  creditor*s  means  of  enforcing  coDection  ;  hot,  si 
laWf  the  payment  extinguishes  the  judgment,  and  the  surety's  only  remedy  is  by 
a  suit  and  recovery  over. 

Subrogation.    The  action  wa^  on  a  note  made  by  F 
W    Walker,  payable  to  the  order  of  M.  Walker,  and  en 
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dorsed  successively.  1st  by  M.  Walker,  2d  by  I.  Harris,  3d  by 
S.  B.  Roberts,  and  4tli  by  A.  Blair.  Judgment  having  been 
obtained  against  all  these  parties,  and  execution  issued.  Roberts 
paid  the  money  to  the  sheriflT,  after  the  latter  had  seized  his 
(Roberts')  personal  property. 

A  motion  -was  now  made,  in  behalf  of  Roberts,  that  he  be 
permitted  to  sue  out  execution  on  the  judgment  against  the  par 
ties  on  the  note  who  stood  prior  to  him.  His  affidavit  was  pro- 
duced, that  he  was  a  mere  accommodation  endorser.  He  ad< 
ded,  that  he  had  commenced  a  suit  against  the  prior  parties^ 
which  was  defended. 

Stryker  ^  Comstockj  for  the  motion. 


,  contra. 

Bf/  the  Court,  Cowen,  J.  If  Roberts  be  a  surely,  lie  may 
perhaps,  on  showing  a  proper  case,  be  substituted  by  chancery 
in  the  place  of  the  bank,  and  allowed  to  take  the  remedy  he 
now  asks  at  our  hands.  In  law,  however,  the  judgment  is  ex- 
tinguished by  the  payment ;  and  he  can  only  have  a  suit  to  re- 
cover over  against  the  prior  parties.  The  very  reason  why 
chancery  performs  the  office  of  subrogation,  in  favor  of  a  surety 
who  has  paid,  is,  because,  the  debt  being  extinguished,  a  co\  rt 
of  law  cannot  do  it. 

Motion  denied.(a) 

(m)  The  dictum  of  Marej,  J.  in  The  New-York  State  Bank  v.  FUteher,  (5 
Wendell,  85,  89,)  miut  therefore,  it  seemi,  be  nndentood  ia  teferanee  mainlj  tn  tbi 
9owen  of  chanceiy. 
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Foot  vs,  Morgan. 

A  jastiee  of  the  pence  whose  wife  is  the  sister  of  A.*s  wife,  cannot  take  joriadidioa 
of  a  caase  in  which  A.  is  the  plaintiff  in  interest^  tboogh  prasecaled  in  the  namt 
of  another ;  and  if  he  render  judgment  therein,  it  may  be  treated  as  abaolntely 
void. 

Such  relationfhip  between  the  plaintifT  and  a  juror,  constitutes  a  ground  of  cballengv 
for  affinity. 

And  if  the  cherifT  is  thus  related  to  the  plaintiff,  it  is  cause  for  challenge  to  the  arraf 

Justice's  jurisdiction — affinity  to  the  party.  A  motion  was 
made  to  set  off  a  judofment  in  favor  of  the  defendant,  obtained 
in  the  name  of  H.  M.  in  a  justice's  court,  against  a  judgment 
rendered  in  favor  of  the  plaintiff  in  this  court.  The  motion 
was  opposed  on  the  ground  that  the  justice's  judgment  was 
void  for  want  of  jurisdiction  ;  and  an  affidavit  was  produced 
showing  that  Morgan,  the  now  defendant,  was  the  real  plain- 
tiff before  the  justice,  and  was  related  to  the  justice  ;  the  said 
Morgfan  and  the  justice  having  married  sisters,  and  both  their 
wives  being  alive  at  the  time  of  the  commencement  of  the  suit 
before  the  justice  and  the  rendition  of  the  judgment  therein. 
It  appeared  that  Morgan  recovered  the  judgment  before  the  jus- 
tice in  the  name  of  H.  M.  his  brother,  but  that  the  brother  had 
n'  interest  in  it. 

AL  T.  Reynolds^  for  the  motion, 

David  Wright,  contra. 

hy  the  Court,  Cowen,  J.  It  was  said  by  counsel  in  behalf  o! 
the  motion,  that  a  party  and  juror  having  man'ied  sisters,  would 
be  no  cause  of  challenge;  but  I  presume  hastily;  for  it  is  put 
among  the  commonest  cases  in  the  books,  as  an  instance  of  affin- 
ity which  disqualifies.  It  was  holden  very  early,  on  writ  of  enor 
to  parliament,  that  the  sheriff's  wife  being  sister  to  the  plaintiff's 
wife,  was  good  cause  of  principal  challenge  to  the  array.  {Mark- 
ham  V.  Lee,  cited  in  Mounson  and  Wesfs  case,  1  Leon.  89. 
Vid.  Cain  v.  Tngham,  7  Cowen,  478,  9,  and  especially  (he  nati 
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to  that  case.)  The  same  thing  is  mentioned  as  the  cause  of 
challenge  to  a  juror.  (TV.  per  pais^  188,  Lond.  ed.  of  1766. 
2  Kol.  Abv.  654,  pi.  17,  S.  P.)  By  2  R.  S.  204,  2rf  erf.  §  2,  no 
judge  can  sit  who  is  of  such  affinity  to  either  party  that  ho 
might  be  challenged  as  a  juror ;  and  the  statute  extends  to  a 
justice  sitting  on  the  trial  of  a  civil  cause.  {Edwards  v.  Rus- 
sell, 21  Wend.  63.)  The  judgment  rendered  by  him  is  there 
said  to  be  void.  It  is  coram  nonjudiccy  and  may  be  question 
ed  collaterally.  There  can  be  no  doubt  that  the  statute  extends 
to  the  party  beneficially  interested,  as  well  a^  the  real  party. 
The  objection  to  the  set-off  is  fatal,  and  the  motion  must  be 
denied. 

Rule  accordingly. 


Ex  parte  Persons. 

A  town  board  of  excise,  until  the  actual  entry  of  a  resolution  pursuant  iol  R.  S 
677/  §  3,  2c{  ed.t  have  a  large  discretion  to  exercise  on  the  question  of  granting 
and  refusing  licenses,  which  this  court  will  in  no  case  attempt  to  contiol. 

A.  C  Hand  moved  for  a  mandamus  to  be  directed  to  the 
board  of  excise  of  the  town  of  Westport,  Essex  county, 
commanding  them  to  enter  a  resolution  to  grant  a  license 
to  the  relator  for  keeping  a  tavern  in  that  town,  and  to  sign 
such  license,  pursuant  to  1  R.  S.  676,  2d  ed.  The  motion 
was  founded  on  affidavits  tending  very  strongly  to  show, 
that  the  relator  was  in  every  respect  a  fit  person,  within 
the  statute,  to  receive  a  license  to  keep  a  tavern  at  his  resi- 
dence in  the  village  of  Westport,  and  in  the  house  projwsed, 
at  which  he  had  kept  a  tavern  under  regular  licenses  for 
several  years;  and  that  all  this  was  known  to,  and  admit- 
ted by  the  board,  on  his  application  to  them  for  a  license). 
Yet,  on  applying  and  offering  the  proper  bond,  they  refus- 
ed to  enter  a  resolution  pursuant  to  §  3  of  the  act,  or  to 
grant  the  license,   though    they  all    knew    the    fact   tliat  no 
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whether  a  judgment  being  in  his  favor,  the  power  is  prolonged 
for  all  the  purposes  of  enforcing  collection. 

When  shall  the  judgment  be  considered  as  entered,  for  tlie 
purpose  of  terminating  the  suit?  In  Macbeath  y.  Cooke^ 
which  was  the  case  of  a  judgment  for  the  defendant,  the  court 
said  that  the  attorney's  authority  was  determined  when  final 
judgment  was  signed.  (1  Moore  4*  Payne^  614.)  And  it 
seems  to  me  this  cannot  be  said  of  a  much  earlier  stage.  In 
general,  it  is  true,  the  judgment  relates  to  the  first  day  of  the 
term  at  which,  or  next  before  the  vacation  in  which,  it  is  actu- 
ally entered  on  the  roll ;  and  this  may  be  made  to  speak  as  of 
that  term.  {Arnold  v.  Sandford^  14  John.  R,  417,  424.  Brag- 
ner  v.  Langmead,  7  T.  iJ.  20.)  But  the  cases  do  not  allow 
the  party  to  carry  back  the  relation  of  a  final  judgment  beyond 
that,  even  though  the  ru!e  for  judgment  were  several  terms  be- 
fore. {Bing.  on  Judgm,  96.)  It  is  said  in  2  Mallory*s  Entr. 
369,  that  "  the  having  a  rule  for  judgment,  grves  the  paity  *io 
power  to  enter  up  the  judgment  in  another  term,  as  of  the  teitn 
in  which  the  nde  was  granted;  but  such  judgment  was  set 
aside."  And  in  2  LiL  Pr.  Reg,  p.  143,  £.,  it  is  said  that  till 
the  judgment  be  recorded,  it  is  no  judgment  Thus,  in  the 
case  of  a  judgment,  to  terminate  the  authority  of  the  defendant's 
attorney,  there  must  be  an  entry  of  it  on  the  rolL  This  is  rea- 
sonable ;  for  unless  his  authority  be  continued  to  that  time,  the 
defendant  has  no  professional  assistance  in  seeing  that  the  en- 
try, if  it  be  against  him,  is  according  to  the  truth,  without  ap- 
pointing a  new  attorney ;  and  if  the  entry  is  to  be  of  a  judg- 
ment in  his  favor,  though  no  execution  is  to  follow,  the  con 
tinuance  of  his  attorney  would  be  of  still  greater  importance ; 
for  he  would  thei>have  a  positive  duty  to  perform. 

A  rule  to  arrest  the  plaintiff's  judgment,  is  no  more  the 
final  act  in  the  cause  than  a  rule  for  judgment,  as  may  lo 
seen  by  Bulling  v.  Rogers,  {Barnes^  278.)  There  the  de- 
fendant prayed  an  entry  on  the  roll  as  tlie  adjudication  of 
the  couil,  that  the  jtidgment  be  arrested,  which  was  ordered ; 
for  the  nile  alone  would  leave  the  action  pending  and  plead* 
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aDie  to  a  new  action.  {Vid.  also  Craswell  v.  Byrnes^  9 
John,  R.  287.)  Mr.  Goodhue,  the  attorney  in  the  case  be- 
fore us,  might  have  caused  this  entry  to  be  made  ;  and 
it  seems  to  me  his  power  can  no  more  be  said  to  have  ter- 
minated by  force  of  the  mere  rule  in  arrest,  than  if  he  liad 
taken  a  rule  for  judgment  and  stopped  there.  The  plaintiff 
also  might  have  desired  to  have  the  entry  made,  in  order  to 
avoid  a  plea  ef  the  pendency  of  this  cause  in  abatement  to 
the  action  in  the  common  pleas;  in  which  case,  Mr.  Goodhue 
would  have  had  a  right  to  interfere  and  see  that  the  entry 
was  m  proper  form,  and  such  as  should  work  no  prejudice  to 
his  client.  It  does  not  appear  that  any  such  entry  was  ever 
made ;  and  the  case  has,  therefore,  continued  open  for  fur- 
ther proceeding  to  this  day.  No  entry  which  could  now  be 
made  as  matter  of  right,  even  if  the  rule  in  arrest  had  con- 
tinued undisturbed,  would  finish  the  record  and  displace  his 
power  as  of  a  time  farther  back  than  the  last  term ;  or  if, 
as  seems  to  have  been  held  in  Fleet  v.  Youngs,  (11  Wend. 
522,)  with  respect  to  a  judgment,  we  might  make  an  entry 
now  for  the  time  when  the  rule  was  entered,  viz.  October 
term,  1838,  we  could  hardly  allow  a  mere  fictitious  relation 
to  overreach  the  steps  which  the  plaintiff's  attorneys  have,  in 
the  mean  time,  rightfully  taken.  The  plaintiff  might  have 
preferred  an  entry  of  judgment  against  himself,  in  order  to 
bring  error;  and  such  I  observe  was  the  alternative  of  one 
of  his  notices  which  he  served  on  Mr.  Goodhue.  ( Vide  Fish 
v.  WecUherwar,  2  John,  Cas,  215.  Bayard  v.  Malcofn^  2 
John.  Rep.  101.)  It  was  supposed,  on  the  argument,  that,  to 
be  available,  a  motion  for  this  must  have  been  made  earlier 
than  it  was  proposed.  It  is  not  necessary  to  pass  upon  that 
question.  The  two  years  limitation  of  a  writ  of  error  may 
have  been  an  objection ;  but  independently  of  that,  I  should 
think  such  a  motion  admissible  at  any  time  before  the  plaintiff 
is  foreclosed  by  the  entry  upon  the  record  of  an  adjudication  in 
arrest.  To  displace  Mr.  Goodhue  as  his  attorney,  the  defendant 
has  been  under  the  necessity  of  treating  the  rule  for  arrest  of 
judgment  as  final  from  th  3  day  when  it  was  entered.  '  Ho 
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elaimed  for  it  the  same  effect  as  a  formal  judgment  that  he 
go  without  day;  and  said  he  had  a  second  judgment  to 
that  effect,  when  we  declined  to  amend  the  record  by  the 
circuit  judge's  certificate.  The  answer  is,  that  the  utmost  lie 
could  show,  were  the  two  rules,  mere  entries  in  the  minutes  of 
the  court ;  and  no  entries  on  the  judgment  roll,  or  the  record, 
which,  with  us,  answers  to  it.  He  is  certainly  very  strict  in 
claiming  so  much,  especially  when  we  see  Mr.  Goodhue  ap- 
pearing as  his  attorney  in  one  motion,  after  the  rule  for  ar- 
rest had  been  taken.  The  power  of  the  attorney  seems  some- 
tmies  to  be  retained,  even  after  the  entry  of  final  judgment 
on  the  record,  and  beyond  the  purpose  of  merely  superintend- 
ing the  collection  of  the  debt  If  a  writ  of  error  be  brought 
against  his  client,  it  has  long  been  the  practice  to  require  that 
he  should  be  served  with  notice,  (2  SeL  Pr,  365,)  thougti 
this,  with  us,  is  now  regulated  by  statute.  (2  R.  S.  498, 
2rf  ed.  §  57,  8.  Vid.  2  Tidd^s  Pr.  1068,  Am.  ed,  of  1807.) 
So  the  entry  of  final  judgment  by  the  defendant's  attorney  may 
be  irregular.  What  objection  is  there,  in  such  case,  to  serving 
him  with  notice  of  a  motion  to  set  it  aside?  It  is  his  business, 
at  least  to  see  that  a  regular  judgment  in  favor  of  his  client 
should  be  perfected  and  sustained  when  the  court  have  awarded 
fn  his  favor.  Havin?  conducted  the  suit,  he  is  best  able  to  re- 
sist  all  attacks  upon  the  judgment.  Indeed,  his  own  regularity 
is  generally  drawn  in  question  by  the  proceeding.  For  a  simi- 
lar reason  he  is  the  proper  person  to  be  served  with  notice, 
when  the  judgment,  or  any  other  proceeding  in  which  he  haa 
participated,  is  sought  to  be  set  aside  on  the  ground  of  merits, 
as  in  this  instance,  the  rule  foi*  arrest. 

On  the  whole,  I  think  the  plaintiff's  attorneys  have  been 
regular;  and  though  Mr.  Goodhue  mdy  have  believed  that 
he  had  com])etcnt  technical  ground  for  disregarding  the 
service  of  pipers  through  which  he  was  always  most  fully 
and  seasonably  advised  of  what  the  plaintiff  was  doing, 
there  is  no  reason  that  I  see  for  relieving  from  tlie  defaults 
he  has  incurred,  without  the  usual  terms  of  paying  costs. 
This   I    think  should   be   done.     The  defendant  claims   to 
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have  been  taken  by  surprise,  and  evidently  has  been.  It 
is  impossible  for  me  to  say  now  finally,  that  the  plaintiff  was 
right  or  wrong,  on  the  merits  of  his  motion  to  vacate  the 
rule  for  arrest,  or  to  take  his  rule  denying  a  new  trial, 
though  such  merits  were  considerably  spoken  to  on  the  ar- 
gument of  this  motion.  I  think,  that  if  they  are  to  be  con- 
sidered at  all,  they  must  be  brought  directly  before  iis,  as 
they  would  have  been  on  Mr.  Goodhue  appearing  to  the  notices. 
The  motion  of  the  defendant  is  therefore  granted,  on  pay* 
ing  the  costs  of  the  plaintiff's  proceedings  since  the  first  of  Jan- 
uary, 1840,  and  the  costs  of  opposing  this  motion. 

Rule  accordingly. 


LowRT  i;^.  Hall. 

A  notice  of  special  matter  accompanyjiigr  a  plea  of  the  general  ianie,  will  nol 

be  Btnick  out  as  frivolous,  if  it  contain  what  maj  plausibly  be  urged  in  bar 

of  the  action. 
The  main  rcaaoB  'or  iliiking  out  frivoloua  pleat,  (vis.  delay,)  does  not  apply  to  a 

notice. 
A  notice,  bowerer^.  containing  matter  palpably  abeurd  and  impertinent,  will  be 

stricken  out 

Striking  out  frivolous  notice  of  special  matter.  As- 
sumpsit Common  counts.  Plea,  general  issue,  with  no- 
tice of  evidence,  in  defence,  that  the  plaintiff  had  ob- 
tained a  warrant  of  attachmedt  under  the  absent  debtor 
act,  (1  R.  S.  764,  2d  erf.,)  to  enforce  collection  of  the  same 
claims  for  which  this  suit  was  brought,  or  some  of  them; 
that  the  sheriff  attached  the  defendant's  properly,  who,  for 
the  purpose  of  discharging  the  warrant  and  obtaining  res- 
titution  under  the  55lh  section  of  the  act,  gave  a  bond, 
with  sureties,  conditioned  to  pay  the  debt  in  the  words  of 
the  section,  on  which  bond  an  action  had  been  brought  with- 
in six  months,  according  to  §  58.    ( Vid,  2  R,  S.  773,  2d  ed,) 
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A.  TebeTj  now  moved  to  strike  out  the  notice  as  fiir* 
0I0U& 

M,  T«  Reynolds,  contra. 

By  the  Cirirt,  Cowen,  J.  No  doubt,  we  should  strike 
out  a  notice  entirely  impertinent,  and  bearing  plain  marks 
of  a  fraud  on  the  statute  allowing  this  form  of  pleading. 
The  notice  should  contain  matter  having  some  pretence  to 
bar  the  plaintiff's  claims,  or  a  part  of  them.  Notice  of 
liberum  tenementum,  in  bar  of  an  action  of  assumpsit,  for 
instance,  would  be  struck  out  as  palpably  impertinent.  But  we 
ought  not  to  strike  out  on  motion,  where  the  notice  presents 
matter  which  can  plausibly  be  urged  as  a  defence.  The  main 
reason  fpr  striking  out  frivolous  pleas,  viz.  delay,  docs  not  ap- 
ply to  a  notice. 

In  this  case,  the  notice  goes  on  the  idea  that  a  bond,  giv- 
en to  secme  a  simple  contract  debt,  merges  it  The  gen- 
eral rule  is  so;  and  the  question  will  be,  whether  the  rule 
applies  to  a  bond  under  the  55th  section  of  the  absent  debt- 
or act.  (1  /?.  S»  773,  2d  ed.)  However  erroneous  the  idea 
that  it  does  may  turn  out  to  bf%  we  cannot  say  that  it  is  palpa- 
bly absurd.  The  notice,  instead  of  being  prolix,  is  barely  long 
enough  to  give  a  distinct  notion  of  the  bar. 

There  is  no  groimd  for  the  motion ;  and  it  is  denied,  with 
eoits. 

Ordcroi^  mrurrdiKigly. 
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Chichester  vs.  Tbe  Agent  of  the  Mount  Pleasant 

State  Prison. 

Rafereea  are  not  entitled  to  fj^  per  day  for  services  and  expenses  in  settling  a  spem 
eial  report  under  the  Tlst  rule  of  this  court,  but  only  the  statutory  fee  for  drawing 
and  engrossing  the  report 

Fees  of  referees.  The  referees  in  this  case  settled  a  special 
report  under  Rule  71  of  this  court,  charging  therefor  a  fee  of 
three  dollar^  per  day  for  attendance  and  expenses  of  each  re- 
feree, beoidos  the  usual  fee  for  drawing  and  engrossing  the  re- 
port ;  and  'ih^y  declined  delivering  the  report  to  the  defendants' 
!ittorr.e3;,  ct  whose  instance  it  was  made,  until  all  these  charges 
'r<5i<j  />'4id. 

A  x.otion  was  made  that  the  bill  be  taxed  and  the  report  de- 
..>or3d  on  such  terms  as  the  court  should  direct. 

By  the  Courts  Cowen,  J.  Let  the  per  diem  allowance  be 
leducted,  and  the  special  report  be  delivered  on  paying  the  re- 
nainder. 

Rule  accordingly. 


Ex  parte  Paine. 

This  court  will  not  grant  a  mandamus  to  compel  a  county  medical  society  to  ad- 
mit one  as  a  member,  where  it  clearly  appears  that  if  admitted  he  would  be  im- 
mediately liable  to  ezpnlsion  for  gross  ignorance  or  misconduct. 

Semble,  that  even  where  an  oflScer  of  a  corporation  has  been  irregulaily  reoaoved, 
yet  if  there  appear  to  have  been  good  cause  for  removal,  a  mandamus  will  not  lie 
to  compel  his  restoration. 

Motion  for  mandamus  against  the  Orange  County  Medical 
Society,  commanding  them  to  admit  the  relator  as  a  member. 

He  being  a  resident  of  that  county  and  having  a  diploma 
from  the  regents  of  the  university  as  doctor  of  medicine, 
presented  it  to  the  society;   but  they  refused  to  admit  him 
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as  a  member  on  two  growids:  1.  That  he  had  offered  by 
public  advertisement  to  practice  either  on  the  ^Allopathuf 
or  ^  Homceopathid^  system,  as  the  patient  should  wish ;  and 
declared  his  intention  to  do  so  to  a  committee  of  examina- 
tion appointed  by  the  society;  having,  moreover,  actually 
practised  on  the  latter  system.  2.  That  he  had  spoken  dis- 
respectfully of  the  society,  and  published  a  slanderous  new» 
|)af)cr  article  concerning  the  members  and  a  resolution  passed 
by  the  society. 

These  grounds  were  shown  by  affidavits  to  be  true.  And  il 
was  further  shown  that  the  HomcBopathic  system  of  practice  is 
contmry  to  the  established  system  as  followed  by  regular  mem* 
hers  of  the  medical  profession. 

Dr.  Paine  had,  before  the  application  and  rejection  in  ques- 
tion, been  some  time  in  practice  in  the  county  of  Orange,  and 
notice  had  been  served  on  him  pursuant  to  1  /?.  jSI  448,  2d  ed, 
i  1,  2,  requiring  him  to  apply  for  and  receive  a  certificate  of 
admission  as  a  member  of  the  society. 

By  the  Courts  Cowen,  J.  It  is  not  denied  that  Dr.  Paine 
held  a  proper  licence  to  practice ;  and  the  question  is,  whether 
such  a  man,  residing  and  practicing  in  a  county  of  this  state, 
is  by  law  entitled  to  admission  as  a  member  of  the  county  so- 
ciety, although  they  believe  him  to  be  a  quack,  and  it  is  known 
that  he  is  in  an  open  quarrel  with  them,  and  has  slandered 
them  professionally. 

The  statute  seems  to  impose  a  general  obligation  upon  the 
society  to  receive  every  regularly  licensed  physician  resident  in 
the  county,  as  a  member ;  {vid,  1  R.  S.  448^  2d  ed.  M,  2,  16, 
24,  25 ;)  and  does  not  in  terms  allow  the  society  to  raise  any 
objection ;  though  it  sanctions  his  expulsion  for  gross  profes- 
sional ignorance  or  misconduct,  or  when  his  conduct  or  habits 
are  immoral.  To  effect  his  expulsion,  specific  charges  must  be 
preferred  to  and  established  bejfbre  the  judges  of  the  county 
court.  (1  R.  S.  448,  9,  2d  ed.)  And  on  conviction  he  may 
be  expelled  and  declared  to  be  disqualified^  for  ever  after ;  or  be 
may  be  suspended  from  practice. 
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It  is  sufficiently  established  in  proof  that  the  relator  has  vrih 
fully  departed  in  his  practice  from  the  approved  and  establish- 
ed rules  of  the  medical  profession ;  in  short,  that  his  practice 
is,  m  the  opinion  of  the  society,  habitually  empirical.  This 
appears  to  be,  in  their  opinion,  the  result  either  of  gross  igno- 
mnce  in  his  profession,  or  it  amounts  to  gross  misconduct ; 
and  therefore  they  refuse  to  admit  him.  It  is  insisted  by 
liis  counsel  that  he  must  be  admitted  at  all  events,  and  that 
if  the  society  desire  to  prevent  his  practicing,  they  must 
prefer  charges  and  proceed  to  a  trial  in  the  form  prescribed 
by  the  statute.  I  incline  to  think  they  are  not  bound  to  do 
this,  but  may,  prior  to  the  admission  of  the  candidate,  in  all 
cases,  inquire  and  satisfy  themselves  whether  any  of  the 
causes  exist  for  which  they  might  prefer  charges  against  him ; 
and  on  concluding  in  the  affirmative  may  refuse  to  admit  him 
as  a  member.  To  be  sure,  they  ought  to  make  a  clear  case  on 
our  being  moved  for  a  mandamus. 

But  if  I  am  mistaken  in  supposing  the  society  have  a  right 
lo  inquire,  anc}  refuse,  I  yet  feel  quite  clear,  that,  under  the 
circumstances  of  this  case,  we  ought  not  to  compel  the  ad- 
mission of  Dr.  Paine  into  a  society  whose  feelings  he  has 
outraged,  and  whose  rules  of  practice  he  has  openly  set  at 
defiance.  We«  are  enabled  to  see  a  moral  certainty  that, 
though  the  candidate  should  be  received,  he  would  either 
be  expelled  or  suspended  in  the  regular  way,  for  the  very 
cause  of  refusing  to  admit  him.  Seeing  this,  it  would  be  indis- 
creet to  interfere.  On  application  for  a  writ  of  mandamus,  we 
must  sometimes  exercise  a  discretion ;  and  it  has  been  said, 
that  even  where  the  officer  of  a  corporation  has  been  ir- 
iTgularly  removed,  yet  if  the  court  sec  good  cause  for  re- 
moval, this  prerogative  writ  shall  not  go  to  command  a  restora- 
tion. The  reason  gi'^eu  is,  that  by  proceeding  in  a  regular 
way,  another  amotion  would  follow  for  the  same  cause. 
{Bex  V.  7%«  Mayor,  ^c,  of  Axbridge,  Cowp.  623.  And 
fce  per  Ashhurst  J.  in  Rex  v.  The  Mayor,  ^c,  of  London^ 
2  T.  R.  181,  2.) 

In  the  case  before  us,  it  is  fully  in  proof  by  professional 
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wiliicsses,  men  who  understand  the  subject,  that  Dr.  Paine  ia 
practically  a  quack  in  his  profession.  This  implies  gross  igtio- 
nincc,  or  gross  misconduct,  or  both.  We  se^  tliat,  if  ei^mittt**!, 
he  should  be  expelled  by  the  judges  of  the  cbimty  court.  Aiid 
in  the  exercise  of  a  proper  discretion  upon  such  proof,  if  rj  '^i 
otlier  ground,  we  ought  not  to  interfere. 

Motion  denied 


Anonymous. 

An  affidavit  to  change  venue  on  the  ground  of  witnesses  residing  in  another  ooimty 

need  not  show  the  nature  of  the  action. 
Nor  need  it  state  the  county  where  the  cause  of  action  arose. 
The  doctrine  of  Franklin  v.  Underhiil,  (2  John,  Rep.  374,)  and   TilUngkatt  v. 

Kingt  (6  Cowen^s  Rep.  591,)  declared  inapplicable  to  cases  of  this  kind  since  the 

revised  statutes. 
The  affidavit  need  not  be,  in  terms,  that  the  party  «  h^n  fully  and  fairly  disclosed 

the  facts  he  expects  to  prove,"  &e. ;  but  will  be  sufficient,  in  this  respect,  if  it  set 

forth  simply  that  **  he  hat  stated  the  facts,"  &C. 
Nor  is  it  essential  that,  in  respect  to  the  value  of  the  expected  testimony,  it  should 

say,  the  witnesses  are  each,  .&c.  material  "  to  his  defence  .*"  other  equivalent 

words  may  be  substituted — as,  that  they  are  material,  &c.  ^*for  the  defendant,*''  Slc 

Motion  to  change  the  venue.  In  this  case,  several  objec- 
tions were  taken  to  the  form  of  the  affidavit  on  which  the  mo- 
tion was  founded. 

It  was  said,  that  the  af&davit  did  not  state  the  nature  of 
the  action,  so  that  the  court  might  see  whether  it  was  local  or 
transitory. 

Co  WEN,  J.  That  was  held  to  be.  unnecessary,  so  long  age 
as  1804.    {Baker  v.  Sleight^  2  Caines?  Rep.  46.) 

It  was  then  said,  the  affidavit  did  not  state  that  the  cause  of 
action  arose  in  the  county  to  which  the  venue  was  sought  \t 
be  changed,  according  to  what  was  required  in  Franklin  v 
Underhill,  (2  John.  H,  374,)  and  tiot  ehewhere^  as  was  recjuii 
od  in  Tillinffhast  v.  King,  (6  Cowen^  591.'^ 
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CowEN,  J.  These  cases  have  not  been  law  since  the  2  R, 
S,  330,  2rf  ed.  §  2,  sub,  3,  in  respect  to  applications  for  a  change 
uf  venue  in  personal  actions,  with  very  few  exceptions.  "We 
are  there  directed  to  retain  or  change  the  venue,  according  lo 
the  convenience  of  parties  and  their  witnesses. (a)  This  alone 
is  now  the  test,  irrespective  of  where  the  cause  of  action  arose. 
The  subdivision  cited  extends  to  the  greit  majority  of  actions 
brought  in  this  court.  The  ground  for  granting  or  denying  a 
change,  generally  lies  entirely  in  the  number  and  residence  of 
withesses,  their  value  to  he  shown  under  the  advice  of  counsel, 
according  to  the  forms  prescribed  by  our  rules  of  practice. 
(  Vid.  AnoJiymous^  3  Wend.  425.  Constantine  v.  Dunham,  9 
id.  431.  Onondaga  Cmmty  Bank  v.  Shepherd,  19  id.  10. 
Vid.  Grah.  Pr.  561,  2,  2d  ed.) 

An  objection  was  also  taken,  that  the  affidavit  did  not  ac- 
cord with  the  form  required  in  the  case  last  cited,  Onondaga 

flounty  Bank  v.  Shepherd,  (19  Wend.  10,)  which  is,  "he  has 
fully  and  fairly  stated  his  case,  &c.  and  disclosed  the  facts 
f  hich  he  expects  to  prove,"  &c. ;  whereas  here  it  is,  "  that  he 

'iflw  stated,  &c.  the  facts  he  expects,"  fcc.  without  saying  he 

hnsfidly  and  fairly  disclosed  the  facts,  &c.  either  expressly 

or  impliedly. 

•  • 

CowEN,  J.  This  objection  is  not  well  taken.  The  words, 
fully  and  fairly,  need  not  be  applied  to  the  disclosure  of 
facts  expected  to  be  proved,  but  only  to  the  case  upon  which 
advice  is  taken.  The  word,  stated,  is  equivalent  to  dis^ 
closed. 

Another  objection  was,  that  the  affidavit  should  say  that  each 
anrt  every  witness  named,  "  is  a  material  wituBss  to  his  defence,* 
Sec.  as  he  is  advised,  &c. ;  whereas  it  was  here  "  a  material 
witness /or  the  defendant.^ 


ffl)  See  Hull  t.  Hutt,  jwtf,  p.  671. 
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Cow  EN,  J.  The  form  in  this  respect  departs  from  whal 
would  seem  to  be  a  part  of  the  form  in  3  Wend.  425,  to  which, 
as  was  said  in  Constavtine  v.  Dunham^  (9  Wend.  431,)  w< 
ought  to  adhere.  But  we  think  the  remark  in  the  latter  case 
was  not  meant  of  the  words  now  in  question.  The  words, /oi 
the  defendant^  as  here  used,  are  exactly  equal  to  the  words,  U 
his  defence  ;  and  are  therefore  sufficient. 


Wilson  vs.  Darwin  and  another. 

Tho!igh  the  action  be  dtbt,  if  it  be  brought  on  an  account,  and  the  defendant  mf- 
fcrs  interlocutory  judgment  by  default,  the  plaintiff's  damages  must  be  assessed 
under  a  writ  of  inquiry . 

In  debt,  on  an  account  current,  no  plea  having  been  put  in, 
the  plaintiff  entered  the  defendant's  default,  and  proceeded  to 
final  judgment  and  execution,  without  a  writ  of  inquiry.  The 
officer  who  taxed  the  costs  had  certified  interest  on  the  account 
after  four  months  from  the  time  when  it  was  made,  and  allowed 
it  as  part  of  the  costs,  which  were  inserted  in  the  judgment 
record. 

A  motion  was  made  in  behalf  of  the  defendants  to  set  aside 
the  proceedings  subsequent  to  the  default,  for  irregularity. 

By  the  Courts  Cowen,  J.  We  have  held,  that  in  debt  on  a 
prftmissorp  note,  the  damages  must  be  assessed  by  the  deti. 
By  parity,  in  debt  on  account^  they  must  be  assessed  under  a 
vrit  of  inquiry. 

Motion  gniniea. 
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Hull  vs.  Hull. 

A  motion  to  change  Tenne  was  granted,  for  the  convenience  of  wilnessei,  t/iougo  it 
was  shown  in  opposition  that  they  would  have  to  travel  some  few  miles  further,  i« 
ecae  the  venue  was  changed,  than  if  it  remained  where  the  plaintiff  had  laid  it. 

The  residence  of  the  witnesges,  rather  than  the  distance  they  will  hate  to  travel 
will  generally  control  on  questions  of  this  sort 

M.  T.  Reynolds,  for  the  defendant,  moved  to  change  ine 
venue  from  Allegany  to  Cattaraugus^  on  an  affidavit  that  the 
defendant  had  fifteen  witnesses  in  the  lattp^r  county. 

jD.  Burwell,  for  the  plaintiiT,  read  an  affidavit  showing  that 
the  defendant's  witnesses  reside  nearer  the  court-house  in  Alle- 
gany, where  the  venue  was  laid,  than  they  do  to  the  court- 
house in  Cattaraugus,  to  which  the  defendant  proposed  to 
change  the  venue — the  witnesses  having  only  25  miles  to 
travel  in  the  one  case,  and  27  in  the  other. 

By  the  Courts  Bronson,  J.  On  a  question  of  venue,  we 
look  to  the  county  in  which  the  witnesses  reside,  rather  than 
the  distance  they  will  have  to  travel ;  and  if  under  any  circum- 
stances the  distance  should  he  allowed  to  control,  the  difference 
in  the  amount  of  travel  in  this  case  is  too  inconsiderable  to  af- 
fect the  question.  As  a  general  rule,  the  convenience  of  wit- 
nesses will  be  best  consulted  by  having  the  trial  in  the  county 
where  they  reside.  That  course  will  be  less  lik<5ly  to  disturb 
their  social  and  business  relations,  tlian  calling  them  into  a 
foreign  county. 

Motion  granted. 
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Fisher  vs.  Pond,  late  sheriff,  6cc 

Where  a  motion  to  strike  out  a  plea  t^afaUe,  raisei  a  qaeetion  of  /aio  father  than  of 
faetf  it  will  be  denied. 

Accordingly,  in  case  Aghinnt  a  riieriff  for  neglect  to  return  an  execution,  it  appear- 
ing that  the  execution  was  returnable  more  than  three  years  before  suit  ocMn- 
roenced ;  held,  that  a  plea  of  not  guilty  within  three  years,  uould  not  be  struck 
out  as  false,  on  an  affidavit  proving  the  neglect  to  return  it 

Qi/ere,  whether  the  statute  of  limitations  commences  running,  in  such  case,  imnie- 
d'rately  after  the  return  day  of  the  execution? 

Semble,  a  plea  of  not  guilty  within  three  years,  instead  of  actio  non  aeerecit,  Slc^ 
is  bad 

Action  on  the  case  against  the  defendant  for  not  returning 
^Ji'fct*  delivered  to  him  in  favor  of  the  plaintiffs,  alleging  that 
the  defendant,  before  the  return  day,  levied  on  sufficient  goods 
to  satisfy  the  execution,  hut  that  he  had  not  paid  the  money  or 
returned  the  writ.  The  defendant  pleaded,  1st,  not  guilty,  and 
2d,  that  he  was  not  guilty  at  any  time  within  three  years  next 
before  the  commencement  of  the  suit. 

H.  A.  Foster,  for  the  plaintiffs,  on  affidavits,  stating  that 
the  execution  was  not  returned,  moved  to  strike  out  the  sec- 
ond plea  as  false.  It  did  not  appear  when  the  execution 
was  returnable,  though  it  was  assumed  by  the  counsel  on  both 
sides  that  it  was  more  than  three  years  before  this  suit  was 
commenced. 

M.  T.  Reynolds,  for  the  defendant 

By  the  Court,  Bronson,  J.  Whether  the  pica  is  faise  at 
not^  is  more  a  question  of  law,  than*  it  is  one  of  fact  It  de- 
pends on  the  inquiry,  whether  the  statute  of  limitations  com- 
menced running  immediately  after  the  return  day  of  the  execti- 
lion  ;  and  that  is  not  a  matter  to  be  settled  in  this  way. 

The  plea  may  be  bad  because  it  says,  not  gtiiliy  mthin 
three  years,  instead  of  alleging  that  the  action  did  not  aO' 
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Waringr  «.  Acker. 


vue  within  that  time.    (2  R.  S.  296,  i  22.    Dysier  v.  Battye^ 

3  2?.  4*  -4W.  438.)    But  that  question  is  not  now  before  us, 

for  this  is  neither  a  demurrer,  nor  a  motion  to  strike  out  the 

Iilea  as  frivolous. 

Motion  ctenied 


Waring  vs.  Acker. 

The  statute  aHowinfi^  double  or  increased  costs  to  offieersi  Slo.  (2  R,  S.  512f  fid  ed.) 

pzteuds  as  well  to  replevin  as  to  other  actions. 
The  coets,  however,  of  a  epeeial  motion  in  the  progress  of  the  cause,  are  not  within 

the  provision. 

Double  costs.  In  an  action  of  replevin^  brought  against 
the  defendant  for  taking  certain  goods  on  execution  as  shet^iff 
of  the  city  and  county  of  New- York,  the  costs  of  a  special  mo« 
tion,  made  after  verdict  for  the  defendant,  but  pending  a  case, 
were  ordered  to  be  paid  by  the  plaintiff.  The  taxing  officer 
allowed  the  defendant  the  usual  costs,  wUh  one  half  in  addition. 
(2  R.  S.  617,  i  24.) 

N,  F.  Waring^  for  the  plaintiff,  moved  for  a  re-taxation, 
and  insisted,  first,  that  an  officer  was  not  entitled  to  double 
costs  in  the  action  of  replevin  ;  and  second^  that  he  was  not  en- 
titled  to  such  costs  on  a  special  motion.  On  the  first  point,  he 
cited  Crummer  v.  Huff^  (1  Wend.  24.) 

2i.  L.  Brown,  contra. 

By  the  Court,  Bronson,  J.  The  case  cited  was  decided  on 
the  old  statute  which  gave  double  costs  to  an  officer  in  certain 
specified  actions,  among  which  replevin  was  not  included ; 
but  the  present  statute  gives  increased  costs  to  an  officer  with- 
out any  reference  to  the  form  of  the  action.  (2  R.  S.  617,  i  24.) 
Such  costs  may  now  be  recovered  in  replevin  as  well  as  in 
other  actions. 

But  the  plaintiff  must  prevail  on  the  other  point     Tlie 
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The  People  o.  Covert 


Statute  only  gives  increased  costs,  in  cases  where  judgment  ii 
rendered  for  the  officer  upon  verdict,  demurrer,  nonsuit,  non- 
pros, or  discontinuance.  It  does  not  extend  to  costs  upon  spe- 
cial motions  in  the  progress  of  the  cause.  {Rider  v.  HubbeU^ 
4  Wendell^  201.)  From  that  case  and  others  there  cited,  it  will 
be  seen,  that  double  costs  are  only  allowed  in  the  cases  particur 
Inrly  sjiecified  in  the  statute. 

Motion  granted. 


The  People,  ex  rel.  Woodward,  vs.  Covert  and  othera 

A  certiorari  will  not  lie  to  remove  the  proceedings  of  persons  acting  as  oohudIs* 
sioners  in  the  laying  out  of  a  highway,  though  it  bo  shown  that  they  omitted  to 
take  the  oath  «f  office  within  the  time  limited  by  law. 

Sembte,  that  a  common  law  certiorari  will  not  be  granted  where  there  is  an  ade- 
quate remedy  by  appeal ;  nor  to  review  the  proceedings  of  persons  who  are  not 
officers  in  any  sense,  though  they  have  assumed  to  act  as  such. 

The  question  whether  persons  acting  as  commissioners  of  highways,  are  such,  either 
de  facto  or  dejurd  cannot  be  reached  by  certiorari, 

Tlie  acts  of  officers  de  facto  are  as  valid,  so  far  as  the  public  is  concerned,  as  though 
they  were  officers  de  jure. 

The  defendants,  as  commissioners  of  highways  of  the  town 
of  Newtown,  laid  out  a  road  over  the  relator's  land,  and 

M.  T,  Reynolds^  on  his  behalf,  now  moved  for  a  cer-^ 
ttorari  to  remove  the  proceedings  into  this  court,  on  the 
ground  that  the  defendants,  although  they  had  been  duly 
elected  commissioners,  had  not  taken  the  oath  of  office  within 
the  time  prescribed  by  law.  They  had  taken  the  oath  be- 
lore  proceeding  to  lay  out  the  road,  but,  as  was  alleged, 
not  until  after  the  ten  days  allowed  by  law  had  expired.  It 
was  insisted  that  the  defendants  bad  forfeited  their  offices, 
and  consequently  that  they  had  no  jurisdiction  to  lay  oul 
the  road. 
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By  ike  Courts  Bronson,  J.  It  is  impossible  to  grant  this 
motion  for  several  reasons.  1.  If  the  defendants  are  commis- 
sioners, the  remedy  is  by  appeal  to  tlie  county  judges.  2.  If 
tfiey  are  not  commissioners,  nothing  has  been  done.  Their  act 
in  laying  out  the  road  is  merely  void.  3.  A  cei'tiorari  will  not 
reach  the  question.  It  brings  up  nothing  but  the  record,  which 
states  that  the  road  was  laid  out  by  the  defendants  as  commis- 
sioners. 4.  The  defendants  are  clearly  commissioners  de  faciOy 
and  their  acts  are  as  valid,  so  far  as  the  public  is  concerned,  af 
Uiouj^h  they  were  commissioners  de  jure. 

Motion  denied. 


INDEX. 


ABATEMENT. 

1.  When  a  declaration  shows  on  its  face 
that  there  is  another  person  who,  if 
hvinff,  ought  to  be  joined  as  defendant* 
but  does  not  allege  expressly  whether 
he  is  aiive  or  not,  the  oon -joinder  can> 
nr*t  be  taken  advantage  of  by  demurrer  ^ 
but  only  by  plea  in  abatement.  Bur^ 
gen  V.  Abbott  ^  Ely,  476 

3.  Otherwise,  if  it  be  alleged  in  the  dec- 
laration that  the  person  is  still  living.  %d 

3.  Tlie  rule  on  this  subject  is  the  same, 
whether  the  action  be  founded  in  con- 
tract or  on  the  judgment  of  a  court  uf 
record.  id 

4.  In  pleading  abateaUe  matter,  great 
fulness  is  required,  and  the  pleader 
must  leave  nothing  to  intendment    id 

&  Semble,  if  a  declaration  shows  there 
arc  others  who  should  be  made  plain- 
tijfe,  but  is  silent  as  to  whether  they 
are  nlive,  the  defendant  may  avail 
himself  of  the  mm-joinder  by  demur-  I 
rer.  id 

See  iNsuRAifCB,  9. 

JUIIOMENTS  AND  EzBCUTIONS,  9. 


ACCEPTANCE. 

Bee  Assuxrsrr,  1,  2. 

Bills  or  Excuanok  and  Proii»* 
soar  NotBS,  28,  35  to  40,  43. 

FUMGITAL  AMD  AuCNT. 


ACCORD  AND  SATISFACTION 

If  a  debtor,  through  a  wilful  misrepre- 
sentation or  suppression  of  material 
facts  in  respect  to  the  state  of  his  af- 
fairs, induces  his  creditor  to  accept  the 
note  of  a  tliird  person  for  .part  of  the 
demand,  in  full  payment  and  discharge 
of  the  whole,  Uie  accord  and  satisfac 
tion  are  void ;  and  even  the  creditor's 
release,  obtained  under  such  circum- 
staiices,  may  be  set  aside  in  ec^uity. 
Stafford  v.  6acon,  533 

See  Action,  2. 

PROMISS,  1. 


ACCOUNTS,  AUDITING  OF. 
See  SursRvisoRs,  8  to  15. 


ACKNOWLEDGMENT  OF  PROOF 
OF  DEEDS. 

See  Dbbd,  4,  6,  7. 


ACCOMMODATION  PAPER. 

See  Bills  op  Exchange  and  PpoMisMfti 
NoTRs,  35  to  43,  51  to  52. 
Principal  and  Agent. 


ACQUITTAL. 
See  Coi'RT  OP  Special  Spssioi^a 
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ACTION. 

1.  A  sum  of  money  advanced  or  applied 
as  payment  on  a  mibsisting  demand,  is 
not  recoverable  by  action  against  the 
payee.  It  can  only  be  niado  available 
by  way  of  answer  to  an  acti<Mi  by  the 
payee.    Howard  v.  Cooper,  44 

2.  A  right  of  action  once  vested  can  on- 
ly be  destroyed  by  a  release,  or  the 
receipt  of  something  in  satiafactioB 
AUaire  v.  Whitney,  484 

Set  Arbitration  akd  Ah'ard,  6. 
Assumpsit. 
Bail*  1 ,  3  to  B. 

CoRrORATION,  1 , 2. 

Costs,  4  to  (i,  8  to  12. 

Damages. 

Debt. 

Fraud,  7, 12, 14,  15, 16, 29  to  32. 

Idiots,  Lunatics,  dtc. 

Imprisonment. 

Insurance,  3,  7,  8. 

Judgment,  6. 

Justice  or  the  Peack. 

MoRtGAOB  OP  Chattels,  1,  2. 

Okpicer,  2  to  7,  15,  16. 

Partnership,  1. 

Release. 

Replevin. 

Scire  Facias. 

Sheriff. 

Statutes. 

Steamboats,  1 , 2. 

Streets,  9  to  11. 

Tenants  in  Common,  2,  6,  7,  8. 

Witness,  7,  8. 


ADMINISTRATOR. 

Thongh  one  who  succeeds  another  in 
the  administration  of  an  estate  may 
continue  a  suit  commenced  by  l^s  pre- 
decessor, he  is  not  ctnnnellable  to  do 
so  against  his  will.  Nancy  Bain, 
adm^x,  ^c  v.  Piney  616 

See  Assumpsit,  3. 

Surrogate,  1  to  10. 


ADMISSIONS. 

8t§  EviDBNCB,  50,  I. 

AFFIDAVIT  OF  MERITS. 

Set  Practice,  16  to  23,  31,  35,  38,  46 

to  43. 


AFFINITY 

See  CouRTB  or  Juvricn  or  tbb  Pbai 

10. 

JuRY)  5,  6. 


AGENT. 

See  Assumpsit,  1  to  6. 

Bills  op  Exchange  and  Prcmi 

RV  Notes,  19,20,  33,35. 
Canal  Commissionesb,  1  to  9. 
Corporation,  3. 
Partnership,  3  to  8. 
Practice,  46. 
Principal  and  Aasirr. 
Steamboats. 


AGREEMENT. 

See  Bonds,  2,  3. 

Assumpsit. 
Covenant. 
Debt. 
Promise. 

RBDBMPTIOir,  & 

Release. 
Streets,  10,  II 
Turnpike  Law. 
Variance,  1,  3  to  6 


ALIEN. 
SeeCiuiiBi. 

ALLEGATION  AND  PROOF. 

See  Ejectment,  3  to  6. 

Evidence,  15  to  18, 34  to  37, 43, 43 

Larcenv,  6,  7. 

Variance. 


AMENDMENT. 

I  A  defendant  in  an  action  of  slander, 
under  the  imprpssion  that  he  had  nc 
evidence  to  justify  the  words  charved, 
pleaded  the  general  issue ;  but  after- 
wards discovering  such  evidence,  he 
applied  to  the  court  and  had  leave  to 
amend  by  adding  a  plea  of  justifica- 
tion.    \ViUwM9  V.  Cooper,  637 

2.  Where,  in  f^landcr,  the  words  char;grd 
in  tlie  declaiation  imported  tli&t  tlie 
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plaintiiFwu  a  thief ,  and  had  ftokn  the 
defendant**  applet:  Held,  that  the 
plaintiflf  oould  not  be  allowed  to  amend 
oy  addine  words  accusing  him  of 
etealing  boards,  and  which,  though 
iipoken  before  the  suit  was  commenced, 
did  not  come  to  his  knowledge  till  long 
afterwards  ;  especially,  as  the  right  of 
action  therefor  had  become  barred  by 
the  statute  of  limitations.  id 

9  But,  eembUt  the  court  will  allow  even 
a  new  eauee  of  action  to  be  added  to 
the  declaration  by  way  of  amendment, 
provided  the  suit  was  intended  to  em- 
brace it,  and  it  was  omitted  in  dec'ar- 
nf[  through  a  mistake  of  the  pleader  ; 
and  this,  whether  the  statute  of  limita- 
tkms  has  since  closed  upon  it  or  not  id 

^  Slanderous  words  charging  the  plain- 
tiff with  having  stolen  a  particular 
thing,  cannot  be  introduced  into  a  dec- 
laration for  words  importing  a  charge 
of  theft  generally,  under  the  notion  of 
merely  amending  a  variance  ;  for  they 
constitute  distinct  causes  of  action,  id 

See  HiECTMENT,  5,  7. 

Practice,  9  to  15,  20  to  23, 41,  42. 


AMBIGUITY. 
See  AnBiraATioN  and  Award,  20  to  27. 

AMOTION. 
See  Corporation,  4. 


APPEARANCE. 
See  Bail.  2 

JURIBDICTION,  6. 


APPRAISAL 
See  Arbitration  and  Award,  16  el  eeq. 


ARBITRATION  AND  AWARD. 

.  C.  borrowed  money  of  H.,  sayincr  to 
him  at  tlip  time,  that  if  a  contemplated 
contract  for  barrels  between  C.  and 
H.'s  firm  was  concluflcd,  he  would 
credit  the  firm  with  the  monev  *  and 


II.  entered  the  money  as  e  payment  tm 
C  on  the  firm  books.  The  contmct 
was  concluded,  and  the  barrels  deliv- 
ered under  it  to  the  firm ;  after  which 
H.,  and  R.  his  partner,  entered  into 
bonds  with  C^  submitting  to  arbitra- 
tors all  and  all  manner  of  action,  eauaee 
of  action  and  demands,  pursuant  to 
which  an  award  was  made ;  but  on 
the  hearing  before  the  arbitrators,  it 
was  verbally  agreed,  that  the  barret 
contract^  and  any  question  arising  out 
of  it,  sho  Id  be  withdrawn  from  the 
arbitration  ;  and  accordingly  that  was 
not  passed  upon.  C.  subdcqueptly  sued 
H.  &.  R.  for  the  barrels  delivered  un- 
der the  contract,  and  upon  the  trial,  C 
rofudcd  to  allow  the  money  got  of  H- ; 
whereupon  H.  charged  it  back  to  him- 
self on  the  firm  books,  and  now  brought 
his  action  to  recover  it.  Held,  that 
the  action  could  not  be  sustained. 
Howard  v.  Cooper,  44 

2.  If  H.  had  originally  the  right  to  ap- 
ply the  money,  when  and  as  he 
pleased,  then,  under  the  eircumstanoes, 
his  only  remedy  was  to  have  it  used 
defensively,  in  the  action  of  C.  against 
the  firm ;  and  whether  he  had  done 
BO  or  not,  and  whether  it  had  there 
been  allowed  or  disallowed,  it  was  bar- 
red by  that  suit.  id 

3.  If  the  money  in  question  passed  as  a 
naked  loan,  then,  not  being  connected 
with  the  barrel  contract,  nor  any  ques- 
tion arising  out  of  it,  it  was  not  one 
of  the  matte»  attempted  to  be  with- 
drawn from  the  arbitrators,  and  so 
was  barred  by  the  award.  id 

4.  And  for  the  same  reason,  tlie  award 
would  be  a  bar,  if  C.  had  the  option 
to  apply  the  money  or  not  on  the  bar- 
rel contract,  and  had  made  no  election 
prior  to  the  arbitration.  id 

5.  Where  a  submission  to  arbitrators  is 
under  seal,  a  claim  within  it  cannot  be 
withdrawn,  by  parol,  at  the  hearing, 
so  as  to  prevent  the  award  operating 
as  a  bar  to  a  subsequent  suit  respect- 
ing such  claim.  id 

6.  A  submission  to  arbitrators  of  the  sub- 
ject matter  of  a  pending  suit,  and  an 
award  thereon,  outs  an  end  to  the  snit ; 
and  the  plaintifl'*3  remedy  afterward  is 
on  the  award.     West  r.  Stanley,     69 

7.  A  submission  by  D.  and  M.  on  one 
side,  and  W.  and  his  partner  on  tha 
other,  will  authorize  an  award  in  favH 
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of  the  former,  against  W.  aUme.    Da- 
ta- 4'  M'Mwrray  y,  Wellington,    319 

6.  In  an  action  on  an  award,  a  court  of 
law  cannot  enquire  whether  the  arbi- 
trators erred  on  the  merits,  or  acted 
corruptly — but  only  whether  the  award 
is  within  the  jurisdiction  or  power  con- 
ferred by  the  submission.  id 

9.  That  the  arbitrators  refused  to  swear 
the  witnesses,  but  allowed  them  to  be 
heard  without  oath,  is  at  most  mere 
error,  and  no  defence  to  an  action  on 
the  award.  id 

10.  On  a  motion  to  set  aside  an  award, 
where  provision  is  made  for  enforcing 
it  by  rule  of  court,  other  matters  than 
those  which  are  admissible  as  a  de- 
fence to  an  action  upon  it,  may  be  en- 
quired into.  id 

1 1 .  Where  arbitration  bonds  required  the 
award  to  be  in  writing,  ready  for  de- 
livery to  the  partus  on  or  before  a  giv- 
en day,  and  the  arbitrators  made  an 
award,  and  delivered  it  to  the  prevail- 
ing part^ ;  heldt  that  the  other  party, 
not  havmg  waived  his  right  to  a  coun- 
terpart, and  none  having  been  prepared 
for  him,  tlie  award  was  a  nullity. 
Biick  V.  Wadsworth,  321 

12.  In  bonds  of  submission,  where  the 
concluding  part  of  the  condition  is 
thus — ^  so  aw  the  said  award,  &«.  be 
made  in  writing,  &c.  and  ready  to  be 
delivered  to  the  parties  on  or  before,'' 
&,c — these  words  import  a  limitation 
upon  tlie  power  conferred  on  the  arbi- 
trators, the  observance  of  which  is  es- 
sential to  their  jurisdiction.  id 

13.  The  only  way  in  which  an  award  un- 
der such  Donds  can  be  rendered  bind- 
ing, is  by  the  arbitrators  executing  two 
parts,  unless  this  is  in  some  form  ex- 
pressly waived.  id 

14  If  one  party  tells  the  arbitrators  they 
need  make  no  counterpart,  as  he  will 
not  receive  it,  this  will  be  deemed  a 
waiver  of  his  right  id 

13.  An  acceptance  of  a  sworn  copy  of 
the  award,  in  lieu  of  the  original,  is 
also  a  waiver.  id 

16.  A  building  contract  provided,  that  in 
case  of  disagreement  between  the  par- 
ties in  respect  to  certain  extra  work,  it 
sfao'ild  be  appraised  by  two  persona  to 
be  Mtocled  by  the  parties,  and,  in  case 


of  disagreement  between  the  appm» 
era,  then  the  appraisal  to  be  made  by 
an  umpire :  Held,  that  an  award  of  the 
umpire  pursuant  to  this  arrangement 
was  conclusive,  and  precluded  a  re- 
covery for  any  thing  beyond  tlio 
amount  fixed  by  it  Butler  v.  Tke 
Mayor,  j-c.  of  New-York,  489 

17.  Due  notice  to  the  parties  of  the  times 
and  places  appointed  for  the  meeting 
of  arbitrators,  is  to  be  presumed  ;  and 
the  party  seeking  to  impeach  the 
award  for  the  want  of  such  notice, 
must  prove  that  it  was  not  given,     id 

18.  Though  one  of  the  arbitrators  appcnnt- 
ed  by  the  parties  signed  and  sealed  the 
award  with  the  umpire ;  yet  held,  that 
it  was  to  be  regarded  as  the  sole  award 
of  the  latter,  and  the  addition  of  the 
other  signature  might  be  treated  as 
surplusage.  id 

19.  Arbitrators  authorized  to  choose  an 
umpire,  are  not  bound  to  defer  the 
clioice  until  a  diraigreement  between 
them;  but  may  make  it  before  pro- 
ceeding to  act  upon  the  matters  sub- 
mitted, t^ 

20.  The  award  in  this  case  referrinf  to 
the  original  contract ;  held,  that  both 
might  be  read  as  one  paper,  for  the 
purpose  of  identifying  the  subject  mat^ 
ter  of  the  umpire's  decision.  id 

21.  Where  an  award  is  ambiguous,  the 
subject  matter  to  which  it  relates  may 

be  identified  by  parol  evidence.         ta 

. 

22.  Technical  precision  and  certainty  are 
never  necessary  in  an  award.  If  it  be 
expressed  so  that  plain  men,  acquaint- 
ed with  the  subject,  can  undsrstand  it, 
that  is  sufficient,  however  short  and 
eliptical  the  phraseology.  id 

23.  Where  arbitrators  were  authoriied  to 
determine  the  increase  or  diminution  in 
the  cost  of  buildings  by  reason  of  extra 
work,  which  the  contractor  was  bound 
to  complete ;  held,  that  an  award  find- 
ing the  contractor  entitled  to  "  receive 
82385,29  for  the  increased  cost  of  said 
buildings,  after  he  ehall  have  filled 
up,**  Sl(i,  (specifying  a  part  of  the  ex- 
tra work  not  then  completed,)  was  not 
rendered  totally  invalid  by  reason  of 
the  latter  clause.  id 

24.  If,  in  respect  to  that  clause,  the  um- 
pire exceeded  his  jurisdiction,  the  par- 
ty by  whom  the  money  was  to  be  paid 
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had  a  right  to  iniiflt  that  H  sbould  be 
regarded  as  mere  snrpluflage,  leaving 
the  award  to  stand  for  the  sam  named 
aj  due  immediately.  id 

95.  Semble^  that  for  the  pmpoee  of  sus- 
taining the  award,  the  court  would  in- 
tend that  the  filling  Ujp,  &c.  was  part 
of  the  extra  work  provided  for  by  the 
contract :  in  which  case,  the  finishing 
of  it  might  properly  be  directed,  or 
made  a  condition.  id 

9G.  An  award  importing  on  its  face  a  reg- 
ulai  adjudication  pursuant  to  the  sub- 
mission, cannot  be  impeached,  when 
used  collaterally,  by  oral  evidence  that 
the  arbitrator  either  exceeded  his  juris- 
diction, or  omitted  to  decide  on  all  tlie 
matters  submitted.  id 

97.  Semble,  that  in  a  court  of  law,  an 
award  good  by  intendment  is  not  open 
to  collateral  impeachment,  on  the 
ground  that  the  arbitrators  transcend- 
ed or  fell  short  of  the  limits  of  the  sub- 
missitm ;  for  the  intendment  being  pre- 
twnptio  juris  et  de  jure,  can  no  more 
be  contradicted  than  the  legal  efiect  of 
any  other  written  instrument  id 

28.  Otherwise,  since  the  case  of  Elmen- 
dorfv.  Harria,{^  Wend,  628,)  in  re- 
spect to  want  of  notice  of  hearing  to 
the  party.  id 

519.  If  an  excess  of  jurisdiction  appear  on 
the  face  of  an  award,  it  is  then  void 
jaro  taniOt  or  in  toto,  according  as  the 
bad  matter  is,  or  is  not  separable  from 
the  good ;  and  a  separation  should  al- 
ways be  made,  if  possible.  id 

30.  On  a  motion  to  set  aside  an  award,  it 
is  examinable  more  freely  than  when 
nsted  as  the  foundation  of  an  action  or 
dficnco.  id 

Sre  CoiTRT  or  a  Josticb  or  tus  Psacb, 
7  to  9. 

rRACTICB,  17,  18,  19. 


ARREST. 

See  CofCTKiffrT. 

Habeas  Corpus,  1  to  3. 
iMranoNMBNT. 
Plradlho,  8  to  12. 
Practice,  8,  39,  40. 
Warrant  or  ARRBn*  or  Coxmit- 
MBirr. 


ARREST  OF  JUDGMENT. 
See  Attormbt  and  Counsel,  4* 

JunOMBNTS  AND  EzBOUTXOMS,  9 

Statutes,  2. 


ASSAULT. 
See  Rape. 

ASSAULT  AND  BATTERY 
See  Pleadings,  8  to  12. 

ASSIGNEES  OF  INSOLVENT. 

See  Deed,  8. 

Ejectment,  4,  5. 
Insolvent. 

ASSIGNMENT 

See  AsBUMPsrr,  5,  6. 

Bills  or  Exchanob  and  PEomiaOi 

RT  Notes,  49, 50. 
Evidence,  42,  43. 
Frauddulbnt  Convbtaiicbs,  1, 2. 
Insolvent. 
Insurance,  7  to  12. 
Judoubnts  and  EzBCimoNB,  1  to  3 
SET-Orr. 
Scire  Facias. 

ASSIGNOR  AND  ASSIGNEE. 

See  ErvDENCE,  42,  43. 
SET-Orr. 
Scire  Facias. 


ASSUMPSIT. 

1.  D.,  having  contracted  with  the  trustees 
of  a  religious  society  to  do  the  carpen- 
ter*s  work  of  a  church  they  were  about 
erecting,  and  afterward  becoming  in- 
debted to  the  plaintiff  fordoing  part  of 
it,  gave  him  an  order  on  the  defendant, 
who  was  then  treasurer  of  the  cor|iora- 
tion,  and  likewise  one  of  the  tnistoes 
and  a  member  of  the  building  commit- 
tee ;  which  order  the  defendant,  on  itu 
presentation  to  him,  promised  should  be 
paid  in  eight  or  ten  days.    There  wert 
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then  fundi  enn  jgh  in  the  defendant's 
hdJids  as  treasurer  of  the  corporation,  to 
meet  the  order,  bat  none  tpecijically 
approffriated  to  D.,  the  drawer ;  and 
the  treasurer  was  not  aathorized  to  pay 
orders,  unless  countersigned  by  the 
building  committee.  Under  thcM  cir- 
cumstances, held,  that  the  defendant's 
promise  was  without  consideration ; 
but  even  were  there  a  consideration,  it 
was  a  promise  to  pay  the  debt  of  a  third 
person,  void  for  want  of  writing  within 
the  statute  of  frauds.  Quin  v.  Han- 
fwd,  82 

9.  Regarding  the  order,  moreover,  as  a 
bill  of  exchange,  the  acceptance  was 
void,  because  not  in  writing.  id 

5.  The  case  is  not  like  thoee,  where  as- 
sumpsit has  been  held  lo  lie  against  an 
executor,  on  his  promise  to  pay  the  tes- 
tator's debt  or  a  legacy,  and  judgment 
was  rendered  de  bmiie  propriia — ^forthe 
assets  in  the  hands  of  an  executor  are 
at  his  disposal  exclusively  ;  but  in  this 
case,  the  defendant  held  the  Ajnds  of 
ths  society  as  bailee,  subject  to  their 
control.  id 

4  SembUf  even  were  the  promise  valid, 
the  plaintiff  could  not  recover  under  a 
count  for  money  had  and  received,    id 

h.  Had  the  defendant,  instead  of  the  so- 
ciety, been  D.*s  debtor,  the  order  might 
have  operated  an  assignment  of  the 
debt ;  in  which  case,  on  an  express 
promise  to  pay,  an  action  could,  it 
geenu,  be  maintained.  And  it  would 
be  sufficient,  under  such  circumstan- 
ces, to  declare  for  money  had  and  re- 
ceived, id 

6.  The  principle  is  the  same,  where  the 
person  on  whom  the  order  is  drawn  has 
fundp  in  his  hands  belonging  to  the 
drawer,  and  promises  to  pay.  id 

7.  The  defendant  sold  certain  real  estate 
to  W.,  who  gave  back  a  bond  and  mort- 
gage, which  the  defendant  assigned  to 
T. ;  afterward,  W.  re-conveved  the 
premises  to  the  defendant,  who  then 
deeded  them  to  D.,  covenanting  for  qui- 
et enjoyment,  and  B.  conveyed  to  the 
plaintitV;  whereupon  T.  proceeded  to 
foreclose  the  mortgage,  and,  on  the  sale 
under  it,  the  plaintitf  became  the  pur- 
chaser :  Hela,  that  a:9sumpsit  as  for 
money  paid,  &c.  would  not  lie  by  the 
plaintiH'  to  recover  against  the  defen- 
dant the  purchase  money  paid  on  the 
mortgage  sale,  even  though  the  defen- 


dant bad,  on  his  sdling  to  B.,  vebtly 
promised  him  to  pay  off  the  mortrage; 
and  consequcntlT*  evident  ui  tfat 
promise  is,  in  such  case,  irrelerant  and 
inadmisBible.    Hunt  v.  Amidon,    147 

8.  S^emble,  such  promise  could  ntri  have 
been  available  to  B.,  had  he  retained 
the  title,  and  become  the  purehaeer  un- 
der the  mortgage ;  for  if  made  prior 
to,  or  contemporaneous  with  the  sale 
to  him,  it  was  merged  in  the  deed ; 
and  if  after,  theie  having  been  no  evic- 
tion, it  was  without  consideration,     id 

9.  A  promise  by  the  grantor  to  his  gran- 
tee, to  pay  on  an  existing  inciimbrmnce, 
will  not  enure  to  one  to  whom  the 
grantee  subsequoitly  conveys.  id 

10.  T.,  the  owner  of  a  certificate  of  de- 
poeit  in  the  bank  of  L.,  payable  to 
order,  caused  it  to  be  endorsed  with  di- 
rections that  it  should  be  paid  to  W.  Sl 
Co.,  and  then  transmitted  it  to  them 
by  mail,  though  without  their  knowl- 
edge or  request  It  never  reached  \V. 
&.  Co ,  but  was  stolen  on  its  way,  and 
their  names  forged  upon  it ;  after  which, 
it  came  to  the  defendants'  hands  in  the 
ordinary  course  of  business,  who  col- 
lected the  money  upon  it,  supposing 
themselves  to  be  tbo  owners:  Held^ 
that  T.  had  an  election,  either  to  sue 
the  defendants  in  trover  as  for  a  con- 
version of  the  certificate,  or  to  recover 
the  amoont  in  an  action  for  money  bad 
and  received.  Talbot  v  Bank  of  Ro- 
cheater,  295 

11.  And  thongh  t)ie  bank  of  L  had  been 
guilty  of  laches  in  apprising  the  defen- 
dants of  the  forgery  after  the  payment 
of  the  certificate ;  held,  that  this  con 
stituted  no  defence  against  T.'s  cls'in, 
however  the  matter  might  stand  as  be- 
tween the  defendants  and  the  bank,  id 

12.  Under  such  circumstances,  a  recove- 
ry and  satisfaction  in  favoi  of  T. 
against  the  defendants,  would  transfer 
the  property  in  the  certificate  to  the 
latter.  m< 

13.  The  owner  of  a  certificate  of  deposit 
who  endorses  it  payable  to  another 
and  sends  it  to  him  Sy  mail,  but  witiv 
out  his  knowledge,  retains  the  property 
in  it  until  the  endorsee  rrcetves  it     M 

-.14.  A  mortgagor  who  has  parted  tf  ifh  tht 
equity  of  redemption,  but  against  whoio 
there  are  judgments  constituting  iieni 


OD  the  imnt^ged  premifles,  has  stUl  an 
interest  that  the  property,  when  sold  on 
the  mortffager  shall  bring  enough  to  sat- 
isfy al!  the  incumbrances ;  and  hence, 
where  he  withdrew  a  bid  made  by  him 
at  the  sale,  and  allowed  the  owner  of 
the  eqaity  of  redemption  to  purchase 
under  the  mortgage,  the  latter  agreeing, 
in  consideration  thereof,  to  pay  off  the 
judgments :  Held^  a  promise  upon  suf- 
ficient consideration,  on  which,  after  a 
failure  to  comply  with  it,  the  mortga- 
gor might  maintain  an  action.  Steele 
V.  Babcoek,  527 

16-  An  express  promise  to  one  having  a 
personal  interest  m  it,  entitles  him  to 
sne  in  his  own  name  for  a  breach, 
though  the  circumstances  are  such  that 
its  performance  must  have  enured 
chiefly  to  the  benefit  of  others.  id 

16.  A  plaintiff  who  seeks  to  recover  upon 
a  promise  to  pay  the  debt  of  a  third 
persoii,  must  declare  specially,  and 
c>«ni«ot  avail  himself  of  it  under  the 
cou«mon  counts.   Beera  v.  Culver,  589 

fi^  i  Arbitration  and  Award,  1  to  4, 1 6. 
1<'raud. 
Money  Lent. 

Pleading,  7,  17,  22,  23, 24 
Promisc 

Tenants  in  CoxMOif. 
Tort,  Waiver  of. 
Sunday,  1. 
Variance. 


ATTACHMENT. 

4fe  Bail  in  Civil  Cases. 
Contempt. 
Debtors,  Absconding,  Cuncsalsd, 

Slc. 
Habeas  Corpos,  1^ 
Officer,  2  to  7. 


ATTESTING  WITNESS. 
See  Deed,  6,  7. 

ATTORNEY.  &c.  AND  CLIENT. 

Ae  Attorney  and  Counsel,  3  to  5. 
Evidence.  4  to  13. 
Habeas  Corpus,  1. 

ATTORNEY  AND  COUNSEL. 

Attorneys,  dto.  are,  by  legal  fiction, 
deemed  present  in  coi'it  during  term 
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time ;  and  quere,  wheiber  proecss  ii 
then  necessary  to  warrant  proceedings 
against  thcm«  Tke  People,  ex  rel 
Jokneon,  v.  Nevine,  154 

2.  This  court  will  take  judicial  notice  that 
a  person  is  one  of  its  attorneys ;  and, 
sembUi  a  supreme  court  ooinmissioner, 
proceeding  as  such,  should  do  the 
same.  id 

3.  It  eeems,  that  ,t  is  not  the  absolute  du> 
ty  of  counsel  to  raise  objections  which 
go  merely  to  form,  and  are  only  calcu- 
lated to  produce  delay,  or  turn  tlie 
party  round  to  another  action.  Wil- 
liame  v.  Eldridge  and  othere,        249 

4.  The  anthority  of  the  defendant*s  attor. 
ney  in  virtue  of  his  original  retainer  is 
deemed  to  continue  until  final  judg- 
ment is  actually  perfected  ;  and,  there- 
fore, prior  to  that  being  done,  service 
on  him  of  papers  in  the  cause,  though 
after  the  entry  of  a  rule  arresting  judg- 
ment, is  regular.    Luek  v.  Hastinfre, 

656 

5.  The  powers  of  an  attorney  for  a  party 
recovering  damages  or  costs,  whether 
plaintiff  or  defendant,  continue,  as  to 
certain  purposes,  for  a  fixed  penod  after 
final  judgment.  id 

See  Evidence,  4  to  13,  24 
Habeas  Corpus,  1  to  3. 
Sunday,  1. 


ATTORNEY  GENERAL. 
See  Nolle  Prosequi. 


AUDITING  TOWN  AND  COUNTY 
CHARGES. 

'  See  Supervisors,  8  to  15. 


AUTHORITY. 

See  ARBrrRATTON  and  Award,  5,  7  to  9, 

11  to  30. 
Attorney  and  CoummL,  4,  5. 
Bulls  of  Cxchanqe  and  PROif  sso* 

RY  NoTus,  35,  43. 
Canal  Commissioners,  J  tn  9. 
Corporation,  3. 
Crimes. 
Deposition. 
Jurisdiction. 
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^M  Nolle  Pkosbqui. 
OmcKK,  3  to  12,  17. 
Partnkaship,  3  to  9* 

POWBR. 

pRiMciPAL  AND  Agent. 

SurEKVUOM. 

Surrogate. 


AVERMENT. 
Am  Allegation  and  Proof. 


AWARD. 
See  Arbitration  and  Award. 


BAIL  IN  CIVIL  CASES. 

L  Held,  that  a  suit  may  be  maintained 
by  the  shciiff  upon  a  bail  bond  taken  by 
him  pursuant  to  the  revised  statutes, 
oo  an  arrest,  and  nominal  damages,  at 
least,  recovered,  even  though  special 
bail  in  the  original  action  was  put  in 
before  the  sherifT  sued ;  the  defendant 
bein^  in  default  for  not  appearing  ae- 
cordmg  to  the  condition  of  the  bond, 
and  the  sherifT  having  been  subjected 
to  the  costs  of  an  attachment  for  not 
bringing  in  the  body ;  and  this,  with- 
out the  sherifT  having  actually  paid  the 
eosts,  or  put  in  bail  in  the  original  suit, 
or  been  subjected  to  any  further  liabil- 
ity.  Roeenetein  and  othere  v.  Sam' 
mone,  eherijf,  ^c,  59 

B.  Where  the  surety  in  a  bond  to  the 
sherifT  for  the  appearance  of  S.  on  a 
capiat  ad  reep.,  pleaded  eomperuit  ad 
diem :  a  replication  that  S.  was  an  in' 
fantt  and  did  not  appear  by  guardian, 
was  held  bad.  Foster,  aseignee,  ^c. 
V.  Raineford,  impleaded  with  SUnger- 
land,  323 

I.  Actions  against  special  bail  and  upon 
bail  bonds,  should,  in  general,  be 
brought  in  the  court  where  the  original 
suit  was  commenced;  though  when 
necessary  they  may  be  brought  in 
other  courts.  Otie  and  another  v. 
Wakeman,  604 

i.  When  the  action  is  unnecessarily 
brought  in  a  cour*  other  than  that  in 
whioh  tite  crlgintu  suit  was  oommen- 


eed,  the  remedy  of  the  petty  is  by  «»• 
tien,  and  not  by  plea,  id 

5.  Accordingly,  in  debt  on  areoognizanee 
of  bail  taken  in  the  supreme  court  of 
another  state  in  a  suit  commenced 
there :  held,  not  a  good  plea  that  the 
defendant,  at  and  ever  smce  the  time 
of  becoming  bail,  Slc,  was  and  still  is 
a  freeholder  and  resident  of  such  Ptate, 
subject  to  the  jurisdiction  thereof;  theM 
facts  shewing  nothing  more  than  a 
case  for  equitable  relief  by  motion,    id 

6.  Such  an  action  is  in  its  nature  transi- 
tory ;  and  the  fact  that  it  arose  in  an- 
other state,  or  even  in  a  foreign  coon- 
try,  is  not  an  objection  to  the  juriadie- 
tbn  of  our  courts  respecting  it  id 

See  Practice,  8,  39,  40. 
Replevin,  2  to  4. 

i 


BAIL  IN  CRIMINAL  CASES. 
See  Habeas  Corpvi,  4  to  10. 

BAILMENT. 

See  Assumpsit,  3. 
Larceny,  6,  7. 

BANK& 

1.  Associations  formed  under  the  general 
banking  law  are  corporatiane,  and,  as 
such,  liable  to  taxation  on  their  capifcaL 
The  People,  ex  rel  The  Bank  of  Wo- 
tertown,  v.  The  Aeeeeoora  of  the  Vi/- 
lage  of  Watertown,  616 

2.  The  caw  of  Warner  ▼.  Beert,  (S3 
Wendell,  103,)  explained ;  and  addi- 
tional reasons  advanced  in  support  of 
the  decision  in  Thomae  v.  Datxn,  (23 
Wend,  9,)  id 

See  BiLU  op  ExcHAicaB  aitd  Prohisso- 
RT  Notes,  2  to  5,  19, 20, 33,  44 
to4(). 

Evidence,  2. 

Partnership,  7,  8. 

Witness  10,  U. 


BAR  BT  FORMER  SUIT  .OR 
AWARD. 

See  Arbptration  and  Award,  1  to  6, 8 
to  30. 
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Sm  DnroM,  ABtoomnMo,  Conckalko, 
&e.  3,4. 

IfiVIIlBNCX,  44. 

lUDGMBNTI  AHJ}  EXBCUTIOIff,  9. 


BARRATRY. 
See  Insuaance,  1. 


BASTARDY. 

See  Bond,  4  to  7. 
Mariuob. 
With  ub,  4. 


BEQUEST. 
See  Wiu^  6, 7. 

BILL  OF  EXCEPTIONS. 

1.  Where  the  judge  at  the  trial  submitted 
a  question  to  the  jury  which  bad  not 
been  made  by  the  evidence,  and  the 
party  prejudiced  by  it,  instead  of  ex- 
cepting specifically  on  that  ground, 
asked  instructions  on  another  matter, 
which  were  not  given,  the  judge  in- 
structing the  jury  differently,  where- 
upon the  part^.  excepted,  m  general 
terms, "  to  the  judge's  charge :"  held, 
that  the  exception  could  not  be  con- 
strued as  reaching  beyond  the  matter 
which  immediately  preceded  it,  and 
therefore  the  party  was  remediless,  on 
error,  as  to  the  other  point.  Labron  ^ 
Ivee  y.  Woram,  91 

2.  His  remedy  was  either  by  a  more  spe- 
cific  exception,  or  a  motion  in  the 
court  below  for  a  new  trial.  id 

3.  An  exception  for  the  admission  of  evi- 
dence, not  sufficient,  per  ae,  to  make 
out  a  defence,  but  constituting  part  of 
a  chain  of  proofs  tending  to  that  end, 
cannot  be  sustained.  id 

k.  Where  the  defendant  insists  at  the  cir. 
cuit,  tliat  the  facta  pro  fed  by  him,  con- 
ttitute  an  entire  bar  to  the  action,  and, 
being  overruled  by  the  judge,  excepts ; 
he  cannot,  under  such  an  exception, 
faiae  the  question  at  bar,  whether  the 

.  faets  ought  not  to  have  gone  in  miti- 
gition  of  damages.    Payne  v.  Ladup, 

116  i 


See  DBJiinuiBE  to  Evidbsob,  6L 

Inquest. 
New  Triau 


BILL  OF  PARTICULAR& 
See  Peactice,  20  to  23, 31. 

BILL  OF  SALE. 

SmFeauo,  23,26,27. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  Where  a  notary  at  New- York,  ignorant 
of  the  residence  of  an  endorser,  sent  a 
notice  of  protest  for  him,  to  K.  Sl  D.  at 
Albany,  by  whom  it  was  received  in 
due  course  of  mail,  and  then  deposited 
in  the  post  office,  directed  to  the  en- 
dorser at  his  place  of  residence ;  held, 
sufficient  to  charge  the  endorser,  there 
being  no  pretence  that  it  was  too  late. 
Safford  v.  Wyckojf,  preeident,  ^c,  1 1 

2.  A  bill  of  exchange  commencing,  *'  Far^ 
mer*8  Bank  of  Seneca  County?*  direct- 
ing the  drawee,  alter  payment,  to 
**  charge thit  inetitutioot*  and  signed 
«  J.  J,  F.  Ca9h%**  is  to  be  deemed  the 
act  of  the  bank.  id 

3.  Associations  under  the  general  bank- 
ing law  have  no  authority  to  make  bills 
of  exchange,  or  to  issue  any  negotiable 
paper  save  under  the  sanction  of  the 
comptroller,  and  in  the  form  prescribed 
by  statute.  id 

4.  No  action  can  be  maintained  against 
the  bank  or  othen*  upon  paper  so  ille- 
gally issued,  this  appearing  on  its  face. 

id 

5.  Quere,  whether  the  endorsee  of  such* 
paper  can  recover  against  his  immedi- 
ate endorser,  in  an  action  for  the  con- 
sideration. ^         id 

6.  A  person  endorsing  a  paid  bill  of  ex- 
change, or  one  otherwise  inoperative 
against  others,  may  be  subjected  to 
liability,  upon  it,  unelss  some  statute  or 
principle  of  public  policy  intervenes  to 
prevent  it  id 

7.  Where  a  rmte  was  given  for  a  fanning 
mill,  conditioned,  that  if  the  makei 
wan  iiot  siutcd  with  it,  he  should  r* 
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tain  (he  nme  in  a  given  tune  tn  the 
payees,  they,  in  that  event,  to  furnish 
oini  with  a  new  mill :  held,  that  the 
maker  havinj^  returned  the  mill  within 
the  time,  and  refused  to  accept  a  new 
one,  though  offered  him  by  the  payees, 
he  wai  entitled  to  no  abatement  from 
the  amount  of  the  note  by  reason  of 
latent  defects  in  tlie  mill  Piwuey  ^ 
Price  V.  Hall,  89 

i?.  Where  the  plaintilTs  endorsed  a  note 
payable  to  the  order  of  the  defendant, 
which,  as  they  knew,  was  created  and 
intended  to  secure  the  latter  for  a  k>an 
to  be  made  by  him  to  the  maker ;  and 
the  defendant,  after  making  the  loan, 
negotiated  the  note,  putting  his  own 
^name  on  the  back :  held,  that  though 
the  plaintifis  had  paid  it,  they  could 
not  subject  the  defendant  as  first  en- 
dorser.   Labron  ^  Ivee  v.  Woram,  91 

|.  Had  the  note  not  been  ne^tiated,  the 
defendant  might  have  written  a  guar- 
anty over  the  plaintiffs*  names,  and,  in 
that  form,  recovered  from  thoin  the 
amount  of  the  note.  id 

]0.  If  the  plaintiffs  had  put  their  names 
on  the  note  as  ordinaty  endorsers  mere- 
ly, without  knowledge  of  the  negotia- 
tion between  the  maker  and  the  de- 
fendant, they  would  have  been  entitled, 
it  seems,  as  against  the  defendant,  to 
all  the  rights  of  second  endorsers,    id 

1 1  Upon  the  settlement  of  a  slander  suit 
brought  by  L.  against  P.,  the  latter 
gave  up  certain  notes  against  the  for- 
mer, discontinued  certain  suits,  and 
agreed  to  sign  a  retraction  of  the  slan. 
der  ;  and  L.,  in  consideration  thereof, 
executed  to  P.  a  note,  which  he  deliv- 
ered to  P.  on  condition  that  it  was  to 
be  returned  if  the  retractbn  was  not 
signed,  and  to  have  no  validity  till 
then :  Held,  that  though  P.  failed  to 
sign  the  retraction,  the  note  was  not 
iroid,  and  he  might  maintain  an  action 
upon  it.    Payne  v.  Ladue,  116 

13.  Semblet  that  had  the  settlement  of 
the  slander  suit  constituted  the  eole 
consideration  fur  L.'8  note,  P.'s  failure 
to  sign  mi^ht  have  operated  as  a  de- 
fence,  on  the  principle  of  showing  want 
nr  failure  of  consideration.  id 

13.  But  where,  as  in  this  ease,  the  con- 
sideration is  composed  of  several 
thingfi,  and  the  defendant  has  received 
%  part  of  it,   the  only  way  in  srhich 


cmpletd  justice  can  be  done,  is  iiy 
leaving  each  party  to  his  action.       li 

14.  Whether  the  failare  of  P.  to  ngn, 
could  come  in  to  affect  the  amount  of 
damages,  quere.  id 

15.  One  who  guarantees  the  payment  of 
a  negotiable  note,  absolutely,  by  an  en- 
dorvement  on  it  to  that  effect,  made  at 
or  prior  to  its  delivery  to  I  he  payee,  be- 
comes, in  legal  effect,  a  joint  and  sev- 
eral  maker,  and  may  be  sued  as  such 
by  any.  subsequent  holder.  Lequeer 
and  othere  v.  Proeter,  256 

16.  The  guarantor's  liability,  in  such  caiee, 
is  the  same  as  if  he  had  signed  his 
name  directly  to  a  joint  and  several 
note,  as  surety  for  the  maker.  id 


17.  A  common  due  Ml  is  a  piomi 
note,  within  the  statute. 


id 


18.  So,  eetnhle,  of  any  simple  contract  in 
writing,  importing  an  absolute  engage- 
ment ttiat  money  shall  be  paid  ;  e.  g. 
**  I  pmmisj  that  J.  S.  shall  receive 
XI  CO"— or  •*  I  will  see  that  XlOO  it 
paid  by  J.  S."  &.c.  id 

19  Where  H.  an  endorsee  of  a  bill  of 
exchange,  •endorsed  it  to  a  bank  for 
the  mere  purpose  of  collection,  and  the 
notary  employed  by  the  bank  trans- 
mitted notice  of  protest  by  mail  to  II. 
on  the  next  lusiness  day  after  pre- 
sentment, &.C  who,  on  the  next  dav 
after  receiving  it,  mailed  notice  to  hfs 
endorser:  Heldf  sufficient  to  fix  the 
liability  of  the  latter,  though,  had  the 
notice  been  sent  directly  to  him,  be 
would ,  have  received  it  sooner ;  and 
this,  eemble,  whether  the  notary  be  re- 
garded as  H.*s  agent,  or  that  of  the 
bank.  Howard,  preeident,  ^c.  v.  Jtet. 

20.  A  bank,  however,  receiving  a  bill  of 
exchange  in  tliis  way,  is  a  principal 
for  the  purpotic  of  tnuismitting  notice 
of  protest,  and  consequently  a  notary 
entrusted  by  it  for  that  purpose  is  iff 
agent  id 

21 .  The  next  day^  in  the  sense  of  the  rals 
as  to  reasonable  notice  of  protest 
through  the  port,  is  the  next  buainee 
day;  and  therefore,  where  protest  takaj 
place  on  Saturday ^  a  notice  mailed  on 
the  following  Monday  is  in  time.      id 

22.  If  two  mails  leave  on  the  day  ^ 
sending  notice,  and  one  closes  hefas 
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the  mual  buBiuisn  hoon,  a  notice  is 
ngidiu  if  transmitted  by  the  otlier.    id 

89.  Whether,  if  there  ere  several  mails 
leaving  on  the  same  day  at  difierent 
hours,  the  |>arty  may  in  all  cases  elect 
by  which  lie  will  send,  quere,  id 

94.  In  charging^  consecotive  endorsers  by 
notices  from  one  to  the  other,  the  party 
receiving  ncttce  is  never  bound  to  for- 
ward it  to  his  immediate  endorser  on 
the  game  day  it  reaches  him,  but  may 
wait  till  the  next  id 

3&  The  defendants,  endorsees  of  a  drail 
payable  to  B/s  order,  received  the  same 
through  several  successive  endorse- 
ments, B.'s  name  appearing  as  the  first, 
and,  as  agents  of  their  immediate  en- 
dorser, but  without  disclosing  their 
agency,  presented  it  to  the  plaintiffs, 
by  whom  it  was  paid.  The  latter  sub- 
sequently ascertained  that  the  name  of 
B.  was  a  forgery ;  and  having  notified 
the  defendants  of  this  fact,  sued  to  re- 
cover back  their  payment  Held,  that 
though  the  defendants  were  innocent 
of  any  intended  wrong,  they  had  ob- 
tained money  of  the  plaintiflfs  on  an 
instrument  to  which  they  had  no  title, 
and  were  therefore  bound  to  refund  ; 
and  this,  thouf^h  notice  of  the  forgery 
was  not  given  till  more  than  two  months 
aAer  they  had  received  the  money,  and 
transmitted  it  to  their  principal.  Canal 
Bank  v.  Bank  of  Albany,  S87 

96.  Held  also,  that  the  payee  was  not  dis- 
qoalified  by  interest  from  being  a  wit- 
ness for  the  plaintiffik  id 

37.  None  but  the  payee  can  assert  any 
title  to  a  bill  or  note  payable  to  order, 
without  his  endorsement  id 

38.  SembU,  that  if  one  accept  a  draft  in 
the  hands  of  a  bona  fide  holder,  he  will 
not  be  allowed  afterward  to  dispute  the 
genuineness  of  the  dravoer^s  signature, 
though  he  may  that  of  the  endorters ; 
and  payment  operates,  in  this  respect, 
the  same  as  an  aceeptanee,  id 

39.  Money  paid  by  one  party  to  another 
through  a  mutual  mistake  of  facts,  in 
respect  to  which  both  were  equally 
bound  to  enquire,  may  be  recovered 
back.  id 

|IJ  SembU,  where  a  drawee  of  a  draA  has 
paid  tt  to  an  innocent  holder  on  the 
frith  o''  a  forged  endorsement,  mere 
lipae  of  time  in  the  abstract,  however 


long,  between  the  payment  and  notiot 
of  the  forgery,  will  not  deprive  him  01 
his  remedy  over;  provided  he  has  in* 
curred  no  unreasonable  delay  after  dia* 
covery  of  the  forgery.  id 

31.  Cases  relating  to  the  effect  of  delay 
in  givin^r  notice  under  these  and  simi- 
lar circumstances,  commented  on,  and 
some  of  them  disappruved  ;  especially 
Cocke  V.  MoBterman,  (d  Bam.  4r 
Cress.  902,)  id 

32.  Where  several  successive  endorsees 
have  advanced  money  on  a  draft  pajr- 
able  to  order,  and  it  turns  out  that  nei- 
ther had  title,  by  reason  of  the  first  en- 
dorsement bein^  a  forgery,  each  may 
recover  from  his  immediate  endorser,  ta 

33.  A  bank  to  which  a  draft  is  endorsed 
and  sent  for  the  purpose  of  collecting  it 
ap  agent  of  the  endorser,  and  which 
transacts  the  business  without  disclos- 
ing its  agency,  may  be  regarded  and 
charged  as  principal  by  those  with 
whom  it  thus  deals.  And  it  will  be  no 
answer,  that  it  is  the  uniform  custom 
of  banks  to  transact  such  business 
without  disclosing  their  agency.        id 

34.  In  an  action  against  makers  and  en« 
dorsers  of  a  note  under  the  act  of 
April  25M,  1832,  (Sees.  L.  Ib32,  p. 
489.)  the  plaintiff  cannot  resort  to  the 
original  consideration  as  indqiendent 
ground  of  recovery.  National  Bank 
V.  Norton,  impleaded,  ^c,  572 

35.  Where  H.  testified  that  he  was  the 
general  agent  of  a  firm  entrusted  with 
the  sole  charge  of  their  business,  and 
that  as  such  no  had  been  in  the  habit 
of  drawing  drafts  and  making  notes 
and  endorsements  for  them  ;  held,  suf- 
ficient to  go  to  the  jury  as  a  ground  for 
inferring  that  he  had  authority  to  bind 
his  principals  by  an  accommodation 
acceptance,  though  the  power  conferred 
on  him  by  the  articles  of  copartnerehip 
did  not  extend  so  far,  and  he  had  nev- 
er before  attempted  to  bind  the  firm  in 
that  way.  Commercial  Bank  of  Lake 
Erie  v.  Norton  ^  Fox,  impleaded, 
^  501 

36.  In  general,  the  acceptor  of  an  accom 
nxKlation  bill  of  exchange,  must,  in  re- 
spect to  the  holder,  be  regarded  as 
principal,  and  cannot  defend  on  tiie 
ground  of  want  of  consideration  be- 
tween him  and  the  drawer ;  and  this, 
though  the  bolder  took  the  bill  fmm  die 
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perron  to  whom  it  was  lent,  with  fall 
knowledge  of  its  character.  id 

37  Otherwi^,  if  it  be  shown  that  the 
plaintiff  i&  not  a  bona  fide  holder;  as, 
that  he  took  the  bill  with  knowledge  of 
its  having  been  accepted  for  some  pur- 
pose different  from  that  to  which  it  was 
allied.  id 

%S*  Where  plaintiffs  have  taken  and  dis- 
counted a  bill  before  acceptance ;  sem- 
bU,  that  the  acceptors  are  not  estopped 
from  disputing  their  liability  on  the 
ground  of  want  of  consideration.       id 

39.  But  a  consideration  of  rome  kind, 
(e.  g.  forbearance  toward  the  drawer, 
6lc7^  will  be  presumed  till  the  contrary 
be  snown ;  and  the  acceptor  must  neg- 
ative every  possible  intendment        td 

40.  A  naked  precedent  debt  of  another, 
is  not  per  se  a  sufficient  consideration 
to  sustain  a  promise  or  acceptance,  id 

41.  The  legal  effect  of  a  note  can  no  more 
be  contradicted  than  its  direct  expres- 
sions, id 

43.  Semble,  that  the  words,  **  value  re- 
ceived," in  a  special  guaranty  of  the 
debt  of  a  third  person,  or  in  a  note 
made  and  delivered  for  the  like  pur- 
pose, are  not  open  to  contradiction  by 
oral  evidence.  ia 

43.  Where  one  borrows  money  and  draws 
on  another  who  afterwards  accepts,  it 
should  be  intended  that  the  latter  had 
originally  authorized  the  drawer  to 
borrow  on  theoe  terms ;  and  then  the 
transaction  will  be  equivalent  to  a  loan 
made  on  the  request  of  the  acceptor. 
Semble.  id 

44.  A  note  drawn  pa  vable  at  the  bank  of 
A.,  was  endorsed  by  C.  and  L.  for  the 
accommodation  of  the  maker,  to  ena- 
ble him,  as  he  told  the  endorsers  at  the 
time,  to  raise  money  at  the  bank  for 
purchasing  barley ;  jnstead  of  which, 
the  maker  caused  the  note  to  be  ap- 
jrfied  in  payment  of  a  debt  which  he 
and  V.  owed  at  another  bank :  Held^ 
not  such  a  diversion  of  the  note  from 
its  alleged  object  as  to  discharge  the 
endorsers,  it  not  appearing  that,  at  the 
time  of  endorsing,  the  use  to  which  it 
might  be  applied  was  at  all  important 
to  them.  Mohawk  Bank  ▼.  Corey  ^ 
Livermoret  impleaded,  ^c.  513 

45.  Otherwise,  eemble,  had  the  note  been 
made  for  the  purpose  of  taking  up  an- 


other note  ui  the  bank  of  A.  to  wiiieh 
the  endorsers  were  parties.  m 

46.  Where  a  bank  received  R.*s  note,  en* 
dorsed  by  C,  L.  and  V.,  before  it  be- 
came due,  in  payment  of  other  note  i 
of  B.  endorsed  by  V.  aJone,  tbereopoo 
delivering  up  the  latter  and  discontin- 
uing a  snit  commenced  there«in ;  held^ 
a  sufficient /lorte'ii^  with  value  to  enti- 
tle the  bank  to  the  rights  of  a  bona  fide 
holder.  id 

47.  E.  and  C,  being  in  partnership,  gave 
their  note  for  a  precedent  debt  of  the 
firmT  under  an  agreement  that  it  should 
be  received  in  full  satisfaction  and  dis- 
charge. Afterward  they  dissolved,  B. 
agreeing,  for  a  consideration  received 
from  C,  to  asBunte  and  pay  the  debt 
for  which  the  note  was  given  ;  in  pur- 
suance of  which  arrangement,  C.  took 
up  the  note,  and  gave  his  own  in  lieu 
thereof.  Held^  no  bar  to  a  recovery 
upon  the  original  consideration.  Cole 
V.  C.  Sackett  and  E,  Saeketi,        516 

48.  An  order  not  payable  on  its  faee  in 
money, and  drawn  on  a  particular  fund, 
is  not  a  bill  of  exchange  within  I  R.S. 
757,  ^  6,  2ded.n(nming  a  written  ac- 
ceptance. So  held,  in  respect  to  an 
order  by  a  landlord  on  his  tenant  to  pay 
the  rento  accruing  during  a  specified 
period  ;  and  this,  though  it  appeared  on 
inquiry  ativnde  that  the  rents  were  pay- 
able in  money.   Morton  ▼.  JNaylor,  5o3 

49.  Where  a  landbrd,  for  value  reeeived, 
gave  an  order  on  his  tenant  to  pay  W. 
the  rents  accnung  during  a  certam 
time,  which  the  tenant,  on  the  order 
being  presented,  said  he  would  do; 
and  the  landlord  subsequently  notified 
the  tenant  not  to  pay,  but  the  latter 
disregarded  the  notice  and  paid  the 
order  :  Heldy  that  the  tenant  did  right, 
and  that  the  landlord's  claim  for  the 
rent  was  extinguished.  id 

50.  An  order  of  this  nature  operates  an 
equitable  assignment  of  the  fund  on 
which  it  is  drawn,  and  the  drawee  be* 
ing  notified  of  the  assignment,  most 
pay  accordingly,  though  there  be  no 
formal  acceptance,  either  written  at 
verbaL  id 

51.  Where  A  made  and  lent  to  R  ancte, 
expresslv  to  enable  the  latter  to  borraw 
money  from  a  particular  person,  and, 
instead  of  using  it  for  that  purpose,  R 
delivered  it  to  C.  as  coUatenU  securitr 
for  a  previous  debt,  C   taking  it  wiflb 
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knowledge  of  the  circumstance*  under 
which  it  was  made;  held,  that  the 
note  was  not  an  available  security  in 
C.'s  hands.    Beera  v.  Culver,        589 

6*2.  And  C.  havinfr  tmnsferrcd  the  note  to 
D.,  (who  also  knew  the  circumstances 
under  which  it  was  given,)  upon  a 
promise  bv  the  latter  to  pay  the  debt  of 
C.  against  B. ;  held,  that  the  promise 
was  without  consideration,  and  there- 
fore void.  *^ 

See  Assumpsit,  1  to  6. 

Evidence,  42,  4.?.  50,  51. 

JUIKSME.VTS  AND  ExBCUTIONB,  7,  8. 

Paktnenship,  3  to  5. 

Payment. 

Pleading,  24. 

Practice,  20  to  23, 31, 36  to  38. 

Principal  and  Agent,  1  to  3 

Principal  and  Surety,  1,  4,  5. 

Usury. 

Variancb,  2. 


BOND. 

1.  A  bond  given  to  the  sheriiF  by  a  depu- 
ty and  his  surety,  on  the  appointment 
of  the  deputy  to  office,  conditioned, 
amon^  other  things,  for  saving  the 
sheriff  harmless  from  liability  on  ac- 
count of  the  deputy's  conduct,  and  fur 
paying  over  to  the  sheriff  one  half  the 
sheriff's  fees  arising  from  business 
done  by  the  deputy,  is  not  within  the 
statute  against  the  taking  of  bonds  by 
sheriffs,  &c.  colore  officii,  or  the  stat- 
ute against  selling  offices.  Mott  v. 
Rohbina,  21 

i,  Whero  the  principal,  on  appointing  a 
deputy,  takes  an  agreement  from  him 
for  the  payment  of  a  gross  sum,  which 
if  not  to  come  out  of  the  profits  of  the 
office,  the  contract  is  voicL  id 

|.  Otherwise,  where  the  principal  merely 
reaer^e  a  part  of  the  fees  of  his  office, 
or  a  sum  certain,  which  is  to  come  out 
of  the  profits.  id 

4  A  bond  taken  by  a  justice  of  the  peace, 
in  a  prosecution  for  ba(*tardy,  contain- 
ing, in  addition  to  the  proyisioni  re- 
quired by  law,  others,  im|X)ffing  further 
iA>ligations  on  the  obligor  is  void.  The 
People  V.  Meighan  and  othera,      298 

It  Accordingly,  where  M.,  being  arrested 
«»i  a  charge  of  bastardy  in  a  county 
other  than  the  one  where  the  warrant 


issued,  entered  into  bond,  conditioned 
to  "  indenmify  any  town,'*  &e.  (as 
provided  by  1  R,  S.  650,  ^  ti,2d 
ed.)  and  also,  to  "  pay  the  auma  fcr 
ike  auppori  of  the  baatard  and  iha 
auatenance  of  ita  mother,  aa  the  aame 
ia  ordered  by  J.  I.  B.  {ihejuaiice  who 
iaaued  the  warrant.)  and  auch  other 
justice  aa  ahall  aaaociate  with  him,  or 
aa  ahall  be  ordered  by  the  court  oj 
general  aeanona,^"  dtc. :  Held,  an  un- 
authorized bond,  taken  coloro  officii, 
and  therefore  void  in  toto.  id 

6.  Quart,  whether,  independent  of  the 
Ftatute  against  unauthorized  bonds, 
&.C.  taken  colore  officii,  the  bond  in  this 
case  might  not  have  been  upheld,    id 

7.  Nothing  contained  in  a  bond  by  way 
of  recital  wilt  estop  a  party  to  it  from 
showing  it  to  be  void,  as  having  been 
taken  by  an  officer  colore  officii  and 
without  authority  of  law.  Germond 
and  another  v.  The  People,  ex  rel.  cfr. 

343 

See  Arbitration  and  Award,  1,  5,  11 

to  15. 
Rail,  I  to  6. 

Court  op  Special  Sessions. 
Debtors,  Absconding.  CoNCSALBa. 

Slc.  I. 
Pleading,  13  to  15. 
Practice,  15. 

Principal  and  Surbtt,  1  to  6. 
Replevin,  2  to  4. 
Surrogate,  1. 


BRIDGES. 
See  Supbrvisorb,  1  to  7. 

BROOKLYN,  CITY  OF. 
See  Stbebtb,  9  to  11. 


BUILDING  ON  ANOTHER'Ii 
LAND. 

See  Fixtures. 


BURGLARY. 
See  Ofrcbr,  9,  10. 

BUSHEL. 
See  Wbightsand  Meaburbi,  \,% 
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CANAL  COMMISSIONERS. 

1.  The  canal  commissionera,  imder  the 
act  for  the  construction  of  the  Crooked 
Lake  Canal,  caasea  surveja,  &.c.  to 
be  made  and  then  adopted  a  plan,  as 
required  by  the  act,  preliniinary  to 
comnicncinfjr  the  work  ;  but  the  plan 
'  had  no  reference  to  the  defendants* 
dam,  then  standing  at  the  outlet  of  the 
lake.  Afterward,  however,  the  com- 
missioners, bj  way  of  substitute  for  a 
portion  of  the  macninery  contemplated 
by  the  plan,  permitted  the  defendants 
to  increase  the  height  of  their  dam  ; 
which  being  done,  caused  an  injury  to 
the  plaintifr*s  lands  lying  above,  great- 
er than  would  have  resulted  had  the 
plan  been  pursued:  Held,  that  the  al- 
leged authority  from  the  commission- 
ers constituted  no  protection  to  the  de- 
fendants, against  the  plaintiffs  claim 
for  dama^.  Jermame  y.  Waggener 
and  another,  279 

S.  Tho  powers  conferred  on  the  commis- 
sioners, in  respect  to  the  adoption  of 
the  plan  mentioned,  wero  ^tuin  judi- 
cial ;  and  having  once  passed  npon  the 
question,  and  determined  what  the 
plan  should  be,  their  jurisdiction  in 
that  particular  was  at  an  end.  id 

3.  SembU,  had  the  act  stopped  with  a 
general  authority  to  the  commissioners 
to  construct  and  complete  the  canal, 
their  power  to  authorize  the  raising  of 
the  dam  in  question  at  an^  stage  of  the 
work,  might  have  been  implied  ;  and 
they  having  adjudged  it  necessary  that 
the  power  should  be  exercised,  and 
given  the  defendants  authority  to  exe- 
cute  it,  the  latter  would  have  been  pro- 
tected, id 

4.  But  the  commissioners'  power  being  re- 
stricted to  the  adoption  of  a  plan  before 
commencing  the  work,  and  having 
been  exercised  accordingly,  any  de- 
parture from  the  plan  fixed  upon,  inju. 
riowily  affecting  a  third  person,  forms 
a  ground  for  the  recovery  of  damages. 

id 

5.  The  rule,  protecting  one  for  acts  done 
by  him  under  the  direction  of  a  judicial 
body,  prima  farie  authorized  to  give 
tlie  direction,  does  not  apply,  where 
the  juriHdiction  of  those  giving  the  di- 
rection is  limited  to  a  ningU  act,  and 
has  become  functus  officio  by  its  per- 
fcrmonce.  id 


I  6.  It  is  different  in  respect  to  magtstmlM 
or  comroissioneiB,  having  power  to  ael 
on  certain  questions  of  property  as  they 
accidentally  arise,  in  the  form  of  liti- 
gation, assessment,  &c ;  ibr  their  agen- 
cy is  general  id 

7.  SembU,  that  a  mere  volunteer  in  ths 
execution  of  an  order  or  process,  not 
legally  compeUabU  to  perform  that  do- 
ty under  any  circumstances,  is  respon- 
sible even  for  latent  jurisdictional  de- 
fect&  id 

8.  Held,  that  the  raising  of  the  dam  in 
question  could  not  be  defended  on  tbs 
presumption  that  it  was  done  pursuant 
to  \  R.  S.  206,  ^  17  and  18,  ^ed, 
relating  to  extraordinary  repairs;  as 
an  applicati<Mi  for  that  purpose,  and  an 
adjudication  thereon  by  the  canal 
board,  did  not  appear  to  have  been 
made,  and  are  not  to  be  presumed,  id 

9.  Nor  was  it  defensible  as  a  necessary 
act  of  ordinary  repair,  within  1  S,  S, 
208,  ^  32,  subd.  2.  id 


CAPIAS  AD  RESPONDEND€3L 

See  Practice,  8. 

CAPIAS  AD  SATISFACIENDUM 
See  Imfrisonmbnt. 

CASE. 

See  NbwTrxal,2,8 
Practicb,  1,  2. 


CASES  OVERRULED,  DOUBTED 
OR  EXPLAINED. 

Arnold  v.  Camp,  (12  John.  R«  409.)  con. 
sidered  and  disapproved.  Cole  r.  C 
Sackett  ^  E.  Sackett,  516 

Bowman  v.  Ely,  (2  Wend-  250,)  reviewed 
and  explained.     The  People  v.  Webb, 

179 

Brant  v.  Fowler,  (7  Cowen*8  Rop.  562,) 
partially  overruled.  Wilaon  v.  Akra- 
hams,  ^1 

Buntins  v.  Brown,  (13  John.  R425,)  nik* 
of,  changed  by  the  revised  8tata*es 
Bronley  v.  Toiin,  3/3 
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Coelu  V.  Mastcnnan,  fd  B.  &C.  902,) 
disapproved.  Canal  Bank  x  Bank  of 
Albany,  287 

Comiiiisisionen,  &c.  v.  The  Judsres,  &c., 
(9  Wend.  434,)  overruled.  The  Peo- 
ph,  ex  reL  Onderdonk,  v.  Supervisors 
of  Queens  County y  1 95 

Cf(>srttte*8  cane,  *(8  Co.  Rep.  13^,)  over- 
ruled in  part.     Stickle   v.  Richmond, 

77,79 

Donninj;  v,  Corwin,  (11  Wend.  647,) 
overruled  in  part  Bloom  and  others 
V.  Burdick,  130 

Douglass  V.  Clark,  (14  John.  Rep.  177,) 
overruled.     Thomas  v.  Allen,        145 

Forney  v.  Sutliff,  (7  Cowcn's  Rep.  713,) 
virluttl'y  overruled  by  Priest  v.  Cum- 
mins, (20  Wend. 338)  Butler  d- Bar- 
ker  V.  Kan  Wyck,  46 1 ,  463 

Franklin  r  Underliill,(2  John.  Rep.  374,) 
and  Tiliinghast  v.  King,  (6  Cowen's 
Rep.  591.)  limited  and  explained. 
Anonymous,  668 

Green  ads  Willis,  (I  Wend.  78,)  over- 
ruled.   Kerker  4-  WiUetts  v.  Carter, 

101 

Haswcll  V.  Goodchild,  (12  Wend.  373.) 
ooinmem^d  on  and  explained.  Rudd 
and  another  v.  Davis,  277 

liewaon  v.  Dvgert,  (8  John.  Rep.  333,} 
overruled     t>avis  v.  Tiffany,        642 

floyt  V.  Griston,  (13  John.  Rep.  139,) 
reviewed  and  some  of  its  dicta  disap- 
proved.    Burt  V.  Mapes,  649 

Jackson,  ex  dem  Golden,  v.  Drownell,  (1 
John.  Rep.  267,)  considered  and  ques- 
tioned.   Putnam  and  others  v.  Wise, 

234 

Jackson,  ex  dcm.  Martin,  v.  Van  Ant- 
werp, ( I  Wend.  295,)  overruled.  Sem- 
ble,  Ryers  v.  Hedges,  646,  647.  Liv- 
ingston V.  Clements,  548 

Jackson,  ex  dem.  M*Fail  and  others  v. 
C/rawrordfi,  (12  Wen.  533,)  commented 
on  and  explained.  Bloom  and  others 
V.  Burdick,  130 

Kent  V.  Walton,  (7  Wend.  256,)  Whita- 
ker  V.  Brown,  (8  id.  490,)  doubted,  but 
confirmed  on  the  principle  of  stare  de- 
cisis.   Beach  v.  Wise,  612 

Ijvinprton  v.  The  Peru  Iron  Company, 
(9  Wend.  511.)  so  far  as  it  stands  on 
the  reasons  aligned  for  the  judgment, 
was  disregarded  in  Humbert  v.  'rrinity 


Church,  l24  Wend  587.)    Butler  4 
Barker  j.  Van  Wyck,  461,  463 

Lovett  V.  Pell,  (22  Wend.  369,)  doubted. 
Whitney  v.  Crim,  61 

Messenger  v.  Holmes,  (12  Wend.  103,) 
review  ed  and  explained,  l^he  People 
V.  Webb,  179 

Mowrey  v.  Walsh,  (8  Cowen's  Rep.  238.) 
doubted.    Ash  jr  Anners  v.  Putnam, 

302 

'  Murray  v.  Rigffs,  (15  John.  Rep.  571,) 
said  to  have  been  \exy  much  shaken, 
if  not  completely  overturned  by  Mackio 
V.  Cairns,  (5  C*owcn's  Rep  547.)  But- 
ler ^  Barker  v.  Van  Wyck,  463 

People  V.  Works,  (7  Wend.  486,)  over- 
ruled The  Peop.e,  ex  ret.  Onderdonk, 
V.    Supervisors   of    Queens    County, 

195 

People  V.  McGaren,  (1 7  Wend.  460,)  ex- 
plained. The  People  v.  Cogdell,  94, 96 

People,  ex  rel.  Lovett,  v.  Rogers,  (2 
Paige.  I03,)conimcnted  on  and  explain, 
cd.  The  People,  ex  rel.  Johnson,  v. 
Nevins,  154, 169 

Root  V.  Stuyvesant,  (1 8  Wend.  257,)  said 
to  have  been  virtually  overruled  since. 
Butler  j-  Barker  v.  Van  Wyck,  461, 

463 

Sclby  T.  Bardons,  (3  Bam.  Sl  Adol.  2,) 
overruled.  Stickle  v.  Richmond,  77, 79 

Smith  V.  Mercer,  (6  Taunt  76,)  disap- 
proved. Canal  Bank  v.  Bank  of  Al- 
bany, 287,  292 

Smith  Sl  Hoe  v.  Acker,  (23  Wend.  653,) 
explained  and  doubted.  Butler  ^  Bar- 
ker v.  Van  Wyck,  438.  Prentiss  v. 
Slack  and  another,  467.  Fuller  y. 
Acker,  473 

State  V.  J.  N.  B.  (1  Tyler's  Vt.  Rep.  36,) 
overruled,    Ratcli/v.  Wales,    63, 65 

.Stewart  v.  Doughty,  (9  Johns.  Rep. 
108,)  considered  and  questioned.  Put- 
nam and  others  v.  Wise,  234 

Tayter  v.  Bctsford,  (13  Johns.  Rep.  487,; 
explained.     Whitney  v.  Crim,         Gl 

Tillinghast  v.  King,  (6  Cowcn's  Rep. 
591,)  limited  and  explained.  Anony- 
mous, 668 

Welch  v  Hall,  (Bull.  N.  P.  85,  Lond. 
cd.  178H,)  overruled.  Putnam  and 
others  v.  Wise,  234 
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CERTIFICATE  OF  ACKNOWL- 
EDGMENT OR  PROBATE 

JSee  Dkbd,  6,  7. 

Etidkncb,  38  to  40. 


CERTIFICATE  OF  DEPOSIT. 


,  10  to  13. 


See 


CERTinCATE  OF  JUSTICES. 
See  CouET  or  SnciAL  Sbsioni. 


CERTIFICATE  OF  TOWN  AUDI 
TORS. 

See  SiTPBiivisoRB,  8  to  12. 


CERTIORARI. 

1.  On  motion  for  a  common  law  certiorari^ 
opposing'  affidavits  may  be  read,  not- 
withstanding^  the  caM  of  the  Commis- 
fittMtonert,  ^c.  v.  The  Judgee,  ^e.  (9 
Wend,  434.)  apparent]/  contra.  The 
People,  ex  rel.  Onderdonk,  v.  The  Su- 
petiitore  of  Queens  County,  195 

S.  Until  the  proceeding  of  an  inferior  tri. 

.  bunal  are  removed  mto  this  ooart,  no 
order  to  quash  them  can  be  made, 
however  ine^rular  they  may  be.         id 

8.  It  is  seldom  proper  to  award  a  common 
law  certiorari,  where  the  party  has  an 
adequate  remedy,  against  the  proceed- 
ing complained  of,  by  action.  id 

4.  A  certiorari  witl  not  lie  to  a  ministe- 
rial officer  (e.  g.  a  collector  of  taxes,) 
for  the  purpose  of  examining  his  ri^ht 
to  proceed  upon  process  under  which 
he  is  acting.  id 

5  Nor  will  it  lie  to  any  inferior  tribunal 
except  to  remove  proceedings  which 
still  remain  before  it.    Semble.        id 

fi.  A  certiorari  will  not  Ue  to  remove  and 
correct  the  }m)ceedinga  of  a  board  of 
supervisors  in  assessing  town  and  coun- 
ty taxes.  id 

7.  A  certiorari  will  not  lie  to  remove  the 
proceedings  of  persons  acting  as  com- 
missioners in  the  laying  out  of  a  high- 


way, though  1*  be  thfomn  tll^t  they 
omitted  to  take  the  oath  of  office  v^ithiii 
the  time  limited  bv  law.  The  People^ 
ex  rel.  Woodward,  v.  Colbert  and  oik" 
ers,  674 

8.  Semble,  that  a  common  bw  certiorari 
will  not  be  granted  where  there  is  ar 
adequate  remedy  by  appeal ;  ror  ic 
review  the  proceedings  of  pcnons  wU 
are  not  officers  in  any  sense,  luougb 
they  have  assumed  to  act  as  sue  h.     ic 

9.  The  question  whether  persons  »-tting 
as  conunissianers  of  highways,  arr 
such,  either  de  facto  or  dejmre,  cannot 
be  reached  by  certiorari.  id 

See  CocniT  or  a  Jmrict  or  the  IVj'Sb. 
JuaisoicTioM,  7. 


CHALLENGE. 
See  JunT,  5,  6. 


CHANCERY. 
See  AccotD  and  SATXsPAcrioir. 

EviDKNCB,  48,  49. 

FaAUD,  24. 

JUDQMENTB  AND  ExBCUTIOIIB,  3, 

Practice,  51  to  53. 


CIRCUIT  ROLL. 

See  Practick,  28  to  30. 

Princifai.  and  Surstt,  1,  & 


CO-CONTRACTORS. 

See  Rbucasb. 

WlTNBSS,  7  to  9 


CODICIL. 

SeeWnJL, 

COHABITATION. 
See  Marruqk,  1, 3,  4,  X 

COLLECTOR  OF  TAXBa 

See  CsRTfORARi,  4. 
Mandamus.  2. 
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Am  OrncKR,  15. 
Power,  3. 
Practick,  7. 


COLOUR  IN  PLEADING. 

^M  Pleading,  18  to  21. 


COMMISSION  TO  TAKE  TESTL 
MONY. 

^ee  Deposition. 

Practice,  49, 50. 


COMMITMENT. 

See  CoNTKurr. 

Habeas  Corpus. 

Warrant  of  Arrest,  or  Covmit- 

MENT. 


COMMITTEE  OF  LUNATIC 
S^e  Idiots,  Lunatics,  &c. 

COMMON  CARRIERS. 

See  Rrlcabb. 

Witness,  7  to  9. 

COMMON  LAW. 

c  "eat  and  sudden  changes  in  the  com 
mon  law  oa^ht  not  to  be  made  by  jn- 
Jicial  decisicm,  but  left  to  the  action  of 
;he  legislature.     Brofuon,  J.  in  Butler 
f  Barker  t.  Van  Wyck,        459,  460 

COMPERUIT  AD  DIE^L 
See  Bail  in  Civil  Casks,  1 ,  2. 

COMPETENCY. 

9w  filLLS  or  EXCIIANOE  AND  ProMIBBORT 

NoTRs,  26. 
Witness 

COMPLAINANT. 
Hie  Court  or  Special  Sessions 


CONDITION. 

See  Bills  or  Ezciunge  and  Prumicwh 
Notes,  7,  U  to  14. 
Evidence,  14. 
Turnpike  Law. 


CONFIDENTIAL  COMMUNICA- 
TIONS. 

See  Evidence,  4  to  13. 


CONSIDERATION. 

See  Accord  and  Satispaction. 
Assumpsit,  1 , 3, 5, 6, 14 
Bills  or  Exchange  and  Promibso* 

RY  Notes,  3  to  5,  7, 11  to  14, 39^ 

34,  36  to  43,  51,52. 
Bonds,  1  to  3. 
Evidence,  4b,  47. 
Fraud,  28  to  32. 
Fraudulent  riMiiiiiiiwiiM 
Power,  1,  2. 
Promise. 
Streets,  10,11. 
Sunday. 

Turnhkr  Law,  1. 
Usury. 


CONSTABLE. 

See  Monet  Lent. 
OrricBR,  1  to  7. 


CONSTITUTION. 

The  constitution  of  this  state,  {Art.  7M, 
§  2,)  relating  to  the  right  of  trial  bj  ju  • 
rjt  Slc.  has  no  reference  to  proceedini^ 
intended  merely  to  prevent  the  commis- 
sion of  offences.    Duffy  v.  The  People ^ 

355 

A  statute  authorizing  a  magistrate, 
summarily  and  without  jury,  to  convict 
one  who  has  abandoned  his  family,  of 
being  a  disorderly  person,  and  to  re- 
quire  from  him  sureties  for  gnod  be- 
Imviour,  is  not  uQconstitutioiiaL        id 


3 


The  act  of  April  15th,  1839,  {Si 
1839,  /».  147,  §  I,)  regulating  the  speed 
of  steamboats  while  passing,  coming  to, 
or  gomg  from  the  wharves  of  the  city 
of  Albany,  is  not  rcpuj^nant  to  the  ood- 
stitution,  or  any  law  which  congress 
has  passed  under  its  power  "  to  regu 
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late  commerce,'*  6lc     THm  People  v. 
Jenkin»,  469 

See  Rbdemptiok 

Statutes. 


CONSTRUCTION  OF  WRITTEN 
INSTRUMENTS. 

See  Arbitration  and  Awards,  11,  12. 
Bills  or  Exciianqb  and  Promisso- 
RY  Notes,  2,  9,  10,  15  to  18,  46. 
Covenant. 
Deed,  1. 

Insurance,  1, 2, 5,  10, 11. 
Pleading,  1  to  3,  13  to  15. 
Streets,  1  to  3,  5  to  7.    ' 
Surrogate,  6. 

Tenants  in  Common,  1  to  4, 9  to  11. 
Variance,  3  to  6. 
Weights  and  Measures. 
.  Wills. 


CONTEMPT. 

1  The  sum  for  the  non-payment  of 
which  a  commitment  is  ordered,  need 
not  be  named  in  the  order,  but  may  be 
ascertained  through  a  reference  thereby 
directed  in  the  proper  officer  ;  and  the 
officer's  report,  when  perfected,  though 
made  after  the  order,  is  to  be  regarded 
as  a  part  of  it  The  People,  ex  rel. 
Johnson  v.  Nevins,  154 

2.  The  jurisdiction  of  courts  of  record  as 
to  the  person,  in  cases  of  commitment 
for  contempt,  is  to  bo  intended.        id 

3.  A  rule  of  a  court  of  record  that  a  de- 
fendant be  committed  for  contempt, 
need  not  recite  the  prior  proceedings ; 
if  it  is  such  a  rule  as  the  court  might 
legally  make  under  any  supposaole 
state  of  circumstances,  all  jurisdictional 
steps  and  matters  of  regularity  are  to 
be  presumed.  id 

4.  For  defects  in  respect  to  matters  of 
regularity,  the  only  remedy  is  by  mo- 
tion, id 

5  Jurisdiction  of  the  person  once  acquir- 
ed, by  arrest  under  an  attachment  for 
contempt,  continues  while  the  case  is 
under  examination,  whether  the  de- 
fendant remain  in  actual  custody,  or 
not  id 

6.  Under  a  non-bailnble  attachment,  it  is 
the  duty  of  the  sheriff  to  liold  the  de- 


fendant in  custody  till  he  is  dischargee 
in  due  form,  bringing  him  beikiie  th« 
court  on  the  return  of  the  writ         id 

7.  At  common  law,  a  rale  for  comntit- 
ment,  made  by  a  court  of  record,  need 
not  show  the  cause  of  commitment ; 
but  the  revised  statutes  require  that  it 
should.  id 

8.  It  is  enough,  however,  that  the  cause 
be  substantially  stated,  though  witlioiit 
technical  precision  ;  and  tlie  rule  in 
this  case,  mentioning  a  previous  order 
to  pay  money  which  the  defendant  had 
not  complied  with,  sufficiently  siiowcd 
that  the  cause  of  commitment  was  f<ir 
a  contempt  id 

9.  Semble,  a  supreme  court  commissioner 
has  not  jurisdiction  to  discharge  a  de- 
fendant from  custody  because  the  pro. 
cecdings  for  his  commitment  are  infor- 
mal merely.  id 

10.  Quere,  whether  he  can  do  so,  in  case 
of  commitment  for  an  alleged  contempt 
by  a  superior  court,  for  the  reason  that, 
in  his  judgment,  the  oflence  charged 
was  not  a  contempt.  id 

1 1 .  The  revised  statutes  have  not  taken 
away  from  courts  of  record  their  com* 
mon  law  power  of  committing  for  con* 
tempts  by  rule  merely,  without  ctiier 
process.  id 

12.  Though  conceded,  that,  at  common 
law,  an  inferior  court  cannot  commit 
without  a  regular  warrant.  id 

13.  The  statute  provision  as  to  a  precept 
against  one  disobeying  an  order  to  pay 
costs,  was  designed  to  furnish  a  mode 
of  proceeding  less  circuitous  than  that 
of  the  common  law  ;  and  either  mode 
may  be  adopted  at  the  election  of  the 
party.  td 

14.  The  term  process,  as  used  in  2  i^  ^ 
444,  §  25,  includes  a  ruU  or  order  of 
commitment.  id 

15.  The  legal  signification  of  this  term 
generally,  discussed  and  illustzmted.  td 

See  Habeas  CoRptm,  I  to  S. 


CONTRACT. 

See  AssuMrsrr. 

Bills  of  Exchange  and  Piiov 

RY  NuTES. 
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8te  CovEHAirr. 
Debt. 
Fraud. 

EviuBNCK,  15,  34  to  37. 
Marriaok. 
Promise. 
Redemption,  5. 
Relsasz. 
Streets,  10,  II. 
Turnpike  Law,  1. 
Variance. 
Weights  and  MsAflURBa 


CONVEYANCE  OF  LANOa 

See  Abbumfsit,  7  to  9,  14. 
Deed- 
Fraudulent  Conveyance. 
Streets,  1  to  3,  5  to  7. 


CONVICTION,  RECORD  OF 


See  Larceny,  5. 
Jurisdiction,  7. 


CORPORATION. 

I.  A  municipal  corporation  is  not  liable 
for  the  misfaeasance  or  nonfeasance  of 
ono  of  itfl  officers,  in  respect  to  a  duty 
spocificallv  imposed  by  statute  on  the 
oficer.  Martin  v.  The  Mayor,  ^e.  of 
Brooklyn,  545 

3.  Otherwise,  if  the  duty  is  imposed  abso- 
lutely on  the  corporation,  as  such,    id 

3.  The  acts  of  an  officer  of  a  corporation, 
unless  official,  or  within  the  compass 
of  an  af^ency  delegated  to  him,  are  not 
binding  on  the  corporation.  National 
Bank  v.  Norton,  impleaded,  ^c,    572 

I.  Stmble,  that  thounrh  an  officer  of  a  cor- 
poration has  been  irregularly  removed, 
J  et  if  there  appear  to  have  been  good 
jau^  for  removal,  a  mandamus  will 
not  lie  to  compel  his  restoration.  Ex 
parte  Payne,  665 

See  Assumpsit,  1  to  6. 
Banks,  1 , 2. 
Partnership,  7,  8. 
Streets. 


COSTS. 

I.  Ir  ejectment,  the  declaration  nontain- 
•d  toree  counts  for  the  same  premises. 


in  one  of  which  the  plaintiff  claimed  in 
estate  in  dower  as  widow,  and  in  the 
others  an  estate  in  fee  as  heir  at  law, 
to  all  of  which  the  defendaht  pleaded 
one  plea  of  not  guilty  ;  and  the  plain- 
tiff hao  a  verdict  on  tlie  count  claim- 
ing dower,  and  the  defendant  on  the 
other  counts :  Held,  that  tiie  plea 
might  be  regarded  as  maliing  a  Bevcnu 
issue  on  such  count,  su  as  to  entitle  tlio 
defendant  to  costs  on  the  matters  found 
in  his  favor.   Crittenden  v.  Crittenden, 

35J 

2.  Whether  this  rule  would  prevail,  where 
the  plaintiff  sets  up  the  same  titU  un- 
der several  counts  claiming  different  de- 
grees of  interest  in  the  land,  and  the 
defendant  succeeds  as  to  some  of  them* 
or,  where  there  are  counts  upon  the 
title  of  several  plaintiffs,  some  of  whom 
succeed,  and  the  others  fail,  quere.   id 

3.  On  a  writ  of  error  to  this  court  from 
the  court  for  the  correction  of  errors, 
the  prevailing  party  is  not  entitled  to 
charge  by  the  folio,  for  copies  of  the 
points  furnished  on  the  ai^ument  in 
the  latter  court,  but  only  tiie  expenso 
of  printing  them.  Belding  y.  Bur- 
ling  ham,  361 


4.  A  person  bringing  an  action  in  tlio 
name  of  another  is  liable  under  2  R.  S. 
515,  ^  47,  2</  ed.  for  the  costs  recovered 
against  the  nominal  plaintiff,  though 
his  interest  in  the  demand  prosecuted 
is  only  by  way  of  mortgage  or  Hen, 
Whitney  v.  Cooper,  629 

5.  The  person  thus  sooght  to  be  charged 
may  show  by  parol  the  real  nature  <«f 
his  interest,  in  contradiction  of  the 
terms  of  a  written  asnignmcnt  to  him, 
absolute  on  ite  face.  id 

6.  No  third  person  can  be  subjected  to 
costs  under  the  above  statute,  whatever 
may  be  the  nature  of  his  interest,  and 
however  much  he  may  have  interfered 
in  the  action,  if  in  truth  he  is  not 
chargeable  with  having  brought  it  id 

7.  One  may  be  said  to  have  brought  the 
action^  within  the  meaning  of  the  stat- 
ute, who  has  retained  the  attorney  for 
that  purpose,  either  individually  or  in 
conjunction  with  others,  or  sanctioned 
the  act  of  an  a^umed  agent  in  retain- 
ing him,  or  apreed  to  indemnify  the 
nominal  plaintiff  for  the  expenses  co^j- 
sequent  upon  tlie  retatnei  id 
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&  Whflher  a  landlord,  defending  an 
ejectment  in  the  name  of  bis  tenant, 
will  be  liable  for  the  costs  recovered  by 
tbe  plaintiff,  quere,     Ryers  and  others 

'    y.  Hedges,  646 

9.  Wbere  the  alleged  landlord,  on  a  mo- 
tion to  compel  him  to  pay  the  plaintiff  ^s 
co9ts,  admitted  that  he  claimed  title  to 
the  premises,  and  had  aided  in  the  de- 
fence, but  showed  by  his  own  and 
other  affidavits  that  he  aided  merely  as 
coanscl,  the  court  denied  the  motion,  id 

10.  As  a  general  mle,  though  one  person, 
for  the  protection  of  bis  own  interest, 
defend  an  action  in  the  name  of  an. 
other,  he  will  not  be  hable  for  the 
plaintiff's  costs.  id 

11.  Where  an  ejectment  suit  was  defend- 
ed in  the  name  of  a  tenant,  at  the  in- 
stance  and  for  the  benefit  of  his  land- 
lord, the  court  refused,  on  motion  of 
the  tenant,  to  compel  the  landlord  to 
pay  the  plaintiff's  costs  ;  especially,  as 
the  facts  on  which  the  motion  rested 
were  rcfldered  doubtful  by  coimter  affi- 
davits.   Livingston  v.  Clements,  648 

12.  Semble,  that  a  landlord  defending  a 
suit  in  the  name  of  his  tenant  will  un- 

.  der  no  circumstances  be  ordered  to  pay 
the  costs  recovered  by  the  plaintiff; 
and  tliat  the  case  of  Jackson,  ex  dent. 
Martin,  v.  Van  Antwerp,  (1  Wend. 
295,)  contra,  has  been  overruled.       id 

13.  Feferees  are  not  entitled  to  |^  per  day 
for  services  and  expenses  in  settling  a 
special  report  under  the  71st  rule  of 
tnis  court,  but  only  the  statutory  fee 
for  drawing  and  engr  *8sing  the  report. 
Chichester  y.  The  JvgeiU  of  the  Mount 
Pleasant  State  Prison,  665 

14.  The  statute  allowing  double  or  in- 
creased costs  to  officers,  &c.  (2  R.  S. 
512, 2d  ed.)  extends  as  well  to  replevin 
Qd  to  other  actions.     Waring  v.  Jkcker, 

C73 

E3  Tlic  costs,  however,  of  a  special  mo- 
Uoft  in  the  progress  of  the  cause,  are 
n«l  withui  the  provision.  id 

Bee  Bail  in  Civil  Cases,  1. 

Contempt,  13  to  15. 
Court  of  Special  Sessions. 
Habeas  Corpus,  1 . 
Practice,  28  to  30. 
Principal  and  Surety,  1  to  S. 

dOPBRVISORS,  6,  1& 


COUNSEL. 

See  Attorhxt  aitd  Counsbl,  1,  & 
EvioKMCB,  4to  13,24. 


COUNTY  CHARGE. 
See  S0PSAVISOR& 


COURT  OF  A  JUSTICE  OF  THI 
PEACE. 

1.  Much  greater  latitude  is  allowed  in 
pleadings  before  justices  of  the  peace, 
than  in  courts  of  record  ;  evpecially  in 
cases  where  the  objection  was  not  ta- 
ken at  the  proper  time.  WhUtiry  v. 
Crim,  61 

2.  Independently  of  the  casb  of  Lotett  v. 
Pell,  (2;2  Wend.  369,)  the  inisjuinder 
of  counts  in  a  justice's  court,  is  not  a 
fatal  defect,  do  objecticai  being  inter* 
posed  until  after  verdict  id 

3.  Wbere  W.,  a  party  to  a  suit  before  a 
jui^ice  of  the  peace,  after  the  jury  had 
retired  to  deliberate,  told  the  justice  in 
the  presence  of  the  other  party,  that  the 
jury  wished  to  see  him,  whcrenpon  be 
entered  the  jury  room  alone,  but  held 
no  conversation  with  them  respecting 
the  merits  of  the  case  ;  held,  that  what 
W.  said  to  the  justice,  amounted  to 
little,  if  any  thing,  Fhort  of  an  express 
consent ;  and  the  judgmoit  having 
been  against  W.,  tbe  court  refined  to 
interfere  with  it.  id 

4.  The  cane  of  Taylor  v.  BeUfard,  (13 
Johns.  R.  487,)  is  an  extreme  one,  and 
the  court  will  not  go  beyond  it.         id 

5.  Where,  after  a  jury  had  retirpd  to  de- 
liberate, they  came  into  court  and  re> 
quested  the  justice  to  read  over  the  tes- 
timony of  a  ccK  lin  witness,  which  he 
did,  but  owing  to  his  not  having  taken 
down  all  the  witness  said,  a  part  of  it, 
only  remotely  relating  to  the  merits, 
was  not  mentioned  to  the  jury ;  held, 
that  neither  party  having  called  the 
justice's  attention  to  tlie  omission  at 
the  time,  it  was  not  a  groivnd  for  re> 
versing  the  judgment,  especially  as 
there  was  no  reason  to  roppoee  that  the 
omission  was  intentionaL  id 


6.  There  being  some  evidence  to  1 
the  finding   of  a  jmy  in  a  justice^ 
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eoort,  on  a  question  of  fact,  the  court 
cannot  interfere  with  it,  though  they 
believe  the  jury  crrod  id 

r  Matter  of  defence  in  a  justice's  court 
arising  after  issue  joined,  (e.  g.  a  sub- 
m'sskvn  of  the  subject  in  controversy 
to  arbitrators,  followed  by  an  award,) 
may  be  pleaded  therein  puis  darrien 
'stmtinuance.     West  v.  Stanley,       69 

9.  Pleadings  in  justices*  courts  are  not  re- 
quired to  be  strictly  formal,  no  objec- 
tion having  been  there  interposed  to 
ihem  on  that  ground.  W 

ft  Where,  on  tendering  a  pl^a  puis  darrien 
continuance  to  a  justice,  the  defendant 
oiTered  to  verify  it  by  affidavit,  and  it 
was  rejected  on  the  ground  that  picas 
of  that  nature  could  not  be  received  in 
a  justice's  court ;  held,  that  the  justice 
erred,  and  the  judgment  should  be  re- 
versed, though  no  affidavit  was,  in  fiict, 
made.  id 

10.  A  justice  of  the  peace  r/hoee  wife  is 
the  sister  of  A.'s  wife,  cannot  take  ju- 
]  ifidiction  of  a  cause  in  which  A.  is  the 
plaintiff  in  interest,  though  prosecuted 
in  the  name  of  another ;  and  if  he  ren- 
der judcrment  therein,  it  may  be  treated 
as  absolutely  void.    Foot  v.  Morgan, 

654 

See  Court  of  Special  Sesbioxs. 
Demurrer  to  Evidence,  9. 
Justice  of  the  Peace. 
Officer,  2  to  7. 


COURT  OF  A  NEIGHBORING 
STATE. 

Bee  Bail  in  Civil  Cases,  3  to  6. 

Debtors,  Ab8Condino»  Congealed, 

dc^.  3,4. 
Fleadino,  26  to  28. 


COURT  OF  ERRORS. 

Row  far  a  decision  of  the  court  for  the 
correction  of  errors  is  to  be  regarded  as  j 
a  precedent  binding  upon  other  courts,  | 
discussed  and  considered.    Butler  ^  \ 
Barker  v.  Van  Wyck,  438 

See  Co&n,  3. 


fX)URT  OF  SPECIAL  SESSIONS. 

1.  Hie  right  of  a  court  of  special  sessions 
to  take  from  the  complainant  a  bond 

Vol.  L  88 


as   secjiity  fi>    oqeIEi  pmraant  to  9 

iC  S.  5U7,  §  20,  2d  ed.  depends  upon 
a  previous  condition  ;  viz.  an  acqt  itta] 
by  /fg""'  authority,  not  a  amventwnal 
one.  Oermond  and  another  y.  The 
People,  ex  reL  j^,  343 

2.  Where  a  bond  of  this  nature  was  taken 
on  the  discharge  of  S.  accavd  of  an 
assault  and  battery,  and  in  an  action 
upon  it  the  defendants  pleaded,  that  S. 
having  demanded  of  the  special  sessions 
a  trial  by  jury,  three  jurors  appeared, 
who  alone  heard  the  evidence  and  pro- 
nounced S.  not  guilty,  whereupon  the 
justices  certified,  &c. ;  Held,  that  a 
replication  alleging  this  form  of  trial  to 
have  been  adopt^  by  agreement  bo. 
tween  the  people's  counsel,  the  com- 
plainant and  S.,  whereupon,  &c  was 
bad,  as  not  showing  any  acquittal  by 
the  court,  id 

3.  Otherwise,  semble,  had  it  appeared  by 
the  replication,  that  after  the  rendition 
of  the  pretended  verdict,  the  court  act- 
ed on  it,  and  pronounced  an  acquittal ; 
for  then,  though  the  proceeding  might 
have  been  erroneous,  it  would  not  have 
been  absolutely  void  id 

4.  The  rule  that  consent  wiJl  not  confer 
jurisdiction,  applies  as  well  to  consent 
in  creating  a  tribunal,  as  to  consent  in 
submitting  a  matter  to  a  subsisting 
tribunal  which  the  law  has  excludod 
from  its  cognizance.  id 

5.  The  complainant  in  a  court  of  speeiaJ 
sessions  is  a  party,  as  it  respects  the 
question  of  costs.  id 

6.  Semble,  that  the  defendant's  right  to  a 
jury  trial  in  a  court  of  special  sessions, 
may  be  waived  by  agreement  at  any 
time  before  judgment,  and  he  be  tried 
by  the  justices.  id 


COVENANT. 

The  plaintiff,  a  man  of  advanced  age, 
transferred  a  house  and  some  other 
property  to  tlie  defendant  and  anotlier, 
his  two  sons,  they  covenanting  to  pay 
his  debts,  amounting  to  within  9^50 
of  the  value  of  the  property,  and  to  sup. 
port  him  during  life  ;  also  to  "  keep 
and  mainttiin*'  his  two  younger  chil- 
dren, one  of  whom  was  j.  then  eleven 
years  old,  until  they  sliould  respective- 
ly arrive  at  the  age  of  twenty -one,  *•  in 
a  manner  suitable  for  the  said  P.  (tne 
plaintifij)  to  provide  for  them  in 


698 


iMDl!.X. 


htt  ehould  l.'ve  and  had  iiot  convejed 
away  his  properly."  J.  having  re- 
mained with  tJic  defendant  six  years 
under  this  arrangement,  left  him  and 
had  not  since  returned.  HelU^  that  the 
plaintifT  could  not  recover  for  J.\s  board 
or  clothing  after  he  had  thus  loft,  the 
covenant,  in  effect,  only  binding  the 
defendant  and  his  brother  to  provide  for 
him  as  a  memher  of  the  family :  espe- 
cially, as  it  did  not  appear  that  the 
plaintiff  had  incurred  any  expense  on 
J.'s  account,  or  that  tJie  latter  had  at 
all  suffered  for  want  of  aid.  Pool  v. 
Pool,  5dU 

See  Damages,  1,  3. 
Debt,  1. 
Insurance,  3. 
Pleading,  1  to  3,  7. , 
Scire  Facias,  2,  4 
WiTNEflB,  5,  6. 


COVERTURE. 


See  Deed,  4,  5,  9,  10. 
Evidence,  44. 
Marriage. 
Witness,  1  to  4 


CRIMES 


1.  An  alien,  in  whatever  manner  he  may 
have  entered  our  territory,  is  amenable 
criminally  for  offences  committed  here. 
The  People  v.  Alexander  McLeod,  377 

2.  The  right  of  using  violence  in  self  de- 
fence, only  arises  where  one  is  forcibly 


asisailed. 


id 


3.  To  excuse  homicide  in  self  defence, 
the  act  must  be  premeditated.  id 

i.  The  right  of  resorting  to  force,  upon 
the  principle  of  self  defence,  docs  not 
arise  while  the  apprehended  mischief 
exists  in  machination  only  ;  nor  does  it 
continue  so  as  to  authorize  violence  by 
way  of  retaliation  or  revenge  for  a  past 
injury.  id 

5.  A  subject  of  Great  Britain,  who,  under 
directions  from  the  local  authorities  of 
Canada,  commits  homicide  in  this  state, 
m  time  of  peace,  inuy  be  prosecuted  in 
our  courts,  as  a  murderer ;  even  though 
his  sovereign  subsequently  approve  his 
eonduct,  by  avowing  the  directions 
under  which  he  did  it  as  a  lawful  act 
«€  government  id 


6.  Where  a  citizen  of  Canada  has  \mt^ 
arrested  for  a  crime  coioroitted  in  this 
state,  which  his  sovereign  suk^equcntly 
approves,  the  jurisdiction  of  our  couits 
in  respect  tu  him  is  not  superseded  by 
the  fact  that  the  whole  matter  has  hc- 
come  the  subject  of  diplomatic  n^otia- 
tion  between  tlie  United  fiitatcs  and 
Great  firitaui.  >J 

7.  Whether  an  actual  exertion  of  the  trea- 
ty-making power  as  between  the  two 
nations,  could  drpnvc  our  courts  of  ju- 
risdiction in  such  case,  quere.  id 

8.  The  rule  in  England,  that  in  cases  of 
hostile  invasion  by  private  peraoDs,  tba 
common  law  courts  can  take  no  juris- 
diction of  them,  rests  on  a  distribution 
of  judicial  power  unknown  lo  our  law. 


See  CoMrnnmoN,  1 ,  2. 

Court  op  Special  Scssiom. 

Evidence,  2b. 

Habeas  Corpus,  4  to  10. 

Larcent. 

Nolle  pRosEam. 

Officer,  1,  9, 10. 

Practice,  3  to  6. 

Rape. 

Supervisors,  7. 

Warrant  of  Akrevt  cm  Coi 

MENT. 

Witness,  10. 


CRIMINAL  CONVERSATION. 
See  Witnfm,  1  to  la 

CUSTOM. 


See  Bills  of  Exchange  and  Pboi 
RY  Notes,  33. 


DAMAGL5. 

1.  Under  the  rule  hi  Kinney  v.  Wati0» 
(14  Wendell,  4it)  it  eeemsy  a  lessee-^ 
with  covenant  for  quiet  enjoyment,  not 
having  paid  any  purchase  mooey,  can 
only  recover  iKuninal  damages  on  the 
covenant,  in  case  of  eviction,  with  the 
costs,  Slc.  disbursrd  in  defending  the 
title.     Moak  v.  Johnrntn,  99 

2.  Even  were  that  case  to  be  levised,  tfw 
lessee,  it  seemt^  c«iuld  only  be  allt^we^ 
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to  reeoi^*.  N  K«.\'vi  \  A.  «»o  ««jmv,  the 
▼aloe  ui  ikjb  Una  m\^^  wlticJw  nt,  kiarf 
been  ev4'*.iei),  as  it  Btcvyd  at  tho  dale  of 
the  covenant,  subject  to  the  burthens 
imposed  by  the  lease.  id 

).  In  an  action  ajerainst  a  sheriff  for  ne^. 
Icctini^  to  levy  and  return  an  execu- 
tion, it  appearing  that  the  defendants, 
or  some  of  them,  hi*d  sufficient  property 
out  of  which  he  might  have  satisfied  it ; 
held^  that  he  was  liable  pnma  facie 
for  the  whole  amount  due  on  the  judg- 
ment, and  it  is  no  answer  that  the  de. 
fertdants  are  still  able  to  pay.  Bank  of 
Rome  V.  CurtisSt  sheriffs  ^c         275 

/  I  The  sheriff  may  mitigate  the  damages 
in  such  action,   iiy  showing  that  he 
'  was'  uniible  to  collect  by  an  exercise 
.,  of  pQpper  diligence,  as,  if  the  defen- 
's.<j20^  m  the  execution  was  insolvent ; 
or,  he  may  show  that  the  plaintiff  him- 
self was  the  cause  why  the  whole  was 
npt  collected.  id 

See  Bill  op  Exceptions,  4. 

Bills  op  Exchanob  and  Prohisso- 

RY  Notes,  7,  1 1  to  14. 
Fraud,  28  to  32. 
Practice,  62. 

Ppincipal  and  Surety,  1  to  5. 
{Streets. 


DEBT. 

An  action  of  debt  will  not  lie  for  the 
breach  of  a  sealed  contract  to  pay  a 
nottf  and  save  the  plaintiff  harmless 
and  indemnified  therefrom,  where  the 
amount  of  the  note  does  not  appear  in 
the  contract    Long  v.  Long,        597 

See  Bail  in  Civil  Cases. 

Plbadino,  13  to  15,  17,26  to  29. 
Practice,  62. 


DEBTORS,   ABSCONDING,    CON- 
CEALED AND  NON-RESIDENT. 

I.  Proceedings  by  attachment  under  the 
statute  relating  to  absconding,  conceal- 
ed, and  non-resident  debtors,  may  be 
instituted  by  assignees  of  the  demand 
■ought  to  be  collected,  in  their  own 
names,  and  the  bond  executed  by  the 
ocbtor  and  his  sureties,  on  applying  for 
A  discharge  of  the  atttichmcnt,  will  be 
▼ahd  thoigli  drawn  in  the  same  way. 
Besley,  ^c.  v.  Pttmer,  ^-  impleaded. 
&-'  482 II 


2.  An  attachment  under  thatflftatute  doei 
not  lie  on  a  judgment  rendered  by  the 
court  of  a  neighboring  state.  id 

3  Nor  will  it  lie  on  the  original  contract 
tlebt  for  which  such  judgment  was  re- 
covered, id 

4  The  judgment  of  a  court  of  a  neigh- 
boring state  is  no  less  effectual  in  ex- 
tinguishing the  demand  on  which  it 
was  rendered,  thun  the  judgment  of  a 
uourt  strictly  domestic.  id 


DEBTOR  AND  CREDITOR. 

See  Accord  and  Satisfaction,  1. 

Debtors,  Abbcondinu,  Concealui 

&c. 
Fraud,  22  to  27. 
Fraudulent  Conveyancbi. 
New  Trial,  5  to  7. 
Promise. 
Redemption. 
Release,  1  to  4* 
Witness,  7,  8. 


DECLARATIONS. 
See  Evidence,  50, 51. 


DECREE  OF  SALE  BY  SURRO- 
GATE. 

See  Surrogate. 


DEDICATION. 
See  Streets,  1  to  3,  5  to  7. 


DEED. 

1 .  Where  S.,  owning  the  entire  interest  m 
certain  premises  •'ibject  to  C.'s  right 
of  dower,  gave  a  d<9«d  thereof,  reserving 
the  equal  undivided  third  part  that  is 
covered  hy  the  dower  right  of  C; 
HELD,  that  the  grantee  took  llie  whole 
premises  subject  to  the  right  of  dower, 
and  not  merely  two  thirds.  Swick  v. 
Sears,  17 

i  A  sheriff's  deed,  given  aAcr  the  sate 
becomes  absolute,  lakes  eflect  by  rela- 
tion from  the  time  ivhen  it  might  havj 
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been  demanded. 
CronkJnUy 


SembU.    Kloek  ▼. 
107 


5.  A  deed  of  lande  by  an  infant,  is  void- 
able merely — not  void.  GiUet  and  oth- 
er$  V,  Sianletft  121 

I  Sncb  deed,  czeeuted  by  a /erne  covertj 
without  her  husband,  and  not  acknowl- 
edged by  her  on  a  separate  examina- 
tion, &c.  as  required  by  tlie  statute,  is 
absolatdr  Toid.  id 

fi.  The  act  of  1809,  declaring  certain 
deeds  by  Indian  heirs  valid,  if  ezecu. 
ted  with  the  approbation  of  the  sur- 
veyor general,  Was  not  intended  to  af- 
fect either  of  the  above  disabilities ;  and 
hence,  a  deed  by  an  Indian  heir, 
though  made  with  the  surveyor  gene- 
ml*8  approbation,  is  open  to  the  same 
objections,  on  the  grround  of  the  infan- 
cy or  corerture  of  the  grantor,  as  deeds 
executed  by  others.  id 

6.  A  certificate  of  the  probate  of  a  deed> 
under  I  R.  L.  369,  §  1,  should  show 
expressly  that  the  person  who  testified 
to  the  fact  of  execution  was  a  subscrib- 
ing witness.  That  his  name  is  identi- 
cal with  one  appearing  in  the  attesta- 
tion clause  is  not  enough.  id 

7.  And  a  certificate  stating  that  the  wit- 
ness testified  to  the  grantor's  having 
duly  executed  the  deed,  without  indi- 
cating how  the  witness  came  to  know 
the  tact,  is  insufficient  Semble,  it 
should  show,  either  that  the  witness 
saw  the  execution,  or  heard  it  acknowl- 
edged when  he  subscribed.  id 

6.  A  deed  of  lands  by  assignees  of  an  in- 
solvent, appointed  under  the  act  of 
181  If  is  invalid  unless  executed  by  a 
majoriiy.  id 

9.  Notice  to  a  husband,  at  the  time  of  re- 
ceiving a  conveyance  to  himself  and 
wife,  of  a  prior  unregistered  mortgage 
on  the  land  conveyed,  will  not  operate 
as  notice  to  the  wife,  so  as  to  give  the 
mortgage  a  preference  in  respect  to  her 
title ;  especially  where  she  pays  the 
whole  consideration  for  the  conveyance 
out  of  her  separate  estate.  Snyder  v. 
8ponaf*le,  567 

10.  Otherwise,  if  the  consideration  is  paid 
by  the  husband  out  of  his  own  funds, 
and  lie  takes  a  conveyance  to  himself 
and  wife,  or  to  her  alone,  either  by  way 
of  advance,  or  for  the  pur]X)So  of  de- 
Irauding  creditors.  id 


11.  On  a  cnoveyanea  to  two  of  loofe  as 
joint  tenants  or  tenants  in  common,  a^ 
tioe  to  one  of  them  of  a  prior  unreonrd- 
ed  mortgage,  will  not  mfRxt  the  rest, 
except  in  Uie  case  of  a  trtist  nutmVB. 
Otherwise,  whfe  the  one  recetying  no- 
tice is  agent  for  the  rest  id 

Sei  AsBOMnrr,  7  to  9. 
Bond, 
covcnant. 
Dbbt. 

EsTorpKi.,  I. 

EviDBKCE,  3,  38,  40, 44,  48,  4Sl 
FsAUDUUENT  Vomvkyakokm,  1»  8> 
Insolvent. 

Mortgage  or  Lands. 
Power. 
Redemption. 
Release. 
Streets,  1  to  3.  5  to  7. 

SVEXOGATS,  1  to  10. 


DEFENDANT  IN  INTEREST. 
See  Coots,  8  to  12. 


DELIVERY  OF  INSTRUMENTS 

See  Arbitration  and  Award,  1 1  to  15 
assdmpsit,  10,  13. 
Bills  of  Exchange  and  Proi 
ry  Notes,  11. 


DEMURRER  TO  EVIDENCE. 

1.  On  a  demurrer  to  evidence,  every  con- 
clusion which  the  vary  would  hava 
been  warranted  in  drawing  from  the 
testimony  given,  must  be  consi'iered  as 
admitted  by  the  party  demurring.  The 
People  y.  Roe,  470 

2.  Where  the  defendant  was  prosecuted 
for  a  penalty  under  the  act  of  April , 
15M,  1839,  regulating  the  ppeed  of 
steamboats  in  passing  the  wharves  at 
Albany  ;  and,  for  the  purpose  of  id«'4)- 
tifying  him  as  the  person  in  eharge  of 
the  bcwt  at  the  tim**,  a  witness  ^woro 
that  the  defendant  was  captain  of  Iter 
during  that  season,  and  also  on  the 
day  upon  which  the  alleged  tiflenee 
was  committed,  but  lie  did  not  knoii 
whether  the  defendant  was  on  boait 
when  she  passed  the  wharf  as  charged 
Held,  on  demurrer  to  the  evidence^ 
that  it  was  sufficient  to  warrant  J«k1^- 
ment  for  the  pioseoution.  id 
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i  The  natqie  and  office  of  a  demurrer  to 
evidence,  cooaidercd.   id  41\,  note  (a) 

i.  A  joinder  Id  demurrer  cannot  be  com- 
pelled, where  the  evidence  is  doubtful, 
conflicting  or  circumstantial,  unless 
the  party  demurring  will  distinctly  ad- 
mit every  fact  and  conclusion  against 
"limself  which  the  evidence  tends  to 
<Mtablish.  id.  note  (a) 

5b  The  case  made  by  a  demurrer  to  evi. 
dence  is  in  many  respects  like  a  special 
verdict ;  which  must  state  facts,  and 
not  the  mere  evidence  of  them. 

id.  note  (a) 

6.  Where  the  party  against  whom  the 
demurrer  is  interposed  joins  therein, 
without  insisting  on  distinct  admis- 
sions from  the  other  side,  the  court 
will  proceed  and  draw  the  same  infer- 
ences against  the  demurrant,  which 
the  jury  might  have  drawn ;  and  if 
upon  any  view  of  the  facts  a  verdict 
against  him  would  have  been  sustain- 
able, judgment  will  be  rendered  accord- 
ingly, id.  note  (a) 

T.  Semble^  that  if  there  be  a  joinder  with- 
out such  admissions,  leaving  the  facts 
loose  and  indeterminate  ;  it  is  a  sulfi- 
cient  reason  for  refusing  judgment  upon 
the  demurrer,  and  for  ordering  a  trial 
de  novo.  id.  note  (a) 

8.  The  better  opinion  seems  to  be  that  a 
bill  of  exceptions  will  not  lie  for  the 
court  refusing  to  Cf>mpel  a  party  to  join 
in  demurrer;  it  being  matter  resting 
mainly  in  discretion.  id.  note  (a) 

9.  A  demurrer  lo  avidenee  is  a  proceed- 
ing inapplicable  to  a  justice's  court. 

id.  note  (a) 


DEMURRER  TO  PLEADING. 

See  Abatement,  I  to  3,  5. 
Plcaoinq. 


DEPOSIT,  CERTIFICATE  OF. 
See  AflsvMPsrr,  10  to  13. 

DEPOSITION. 

1.  Where  there  was  a  stipulation  between 
the  attorneys,  that  either  party  miglit 


receive  the  return  of  commissioneri 
authorized  to  take  tCbtimony,  duly  seal- 
ed,  and  deliver  it  to  the  clerk,  which 
was  done ;  heldt  no  objection  to  this 
reading  of  the  testimony,  that  the  di- 
rection on  the  return  did  not  specify  the 
clerk's  residence,  as  required  by  2  /Z.  S. 
394,  ^  16,  subd.  4.  WUliama  v.  EU 
dridge  and  other$f  249 

2.  Queret  whether  the  form  of  the  direc* 
tion  be  essential  in  any  case,  where  the 
commissioners'  return  in  fact  reaches 
the  proper  officer's  hands  7  id 

3.  The  deposition  in  this  case  was  held 
properly  read  in  evidence,  though  it  did 
not  appt^ar  that  a  copy  of  §  1 6  of  Faid 
statute  had  been  annexed  to  the  « om- 
mission.  id 

4.  If  anne.Ting  a  copy  of  that  section 
were  eswntial,  the  court,  it  seems, 
would  intend  it  to  have  bi^en  done,  un- 
less the  contrary  were  shown.  id 

5.  It  will  be  presumed  that  the  commis- 
sioner who  took  the  testimony,  closed 
and  sealed  the  package  himself.        id 

6.  That  the  papers  composing  the  return 
are  connected  by  wafers  only,  is  not  an 
objection  to  the  deposition  being  read. 

id 

7.  It  need  not  appear  by  the  return  to  a 
commission,  that  the  oath  was  pub" 
liely  admimstered  to  the  witness,  as 
that  will  be  presumed  to  have  been 
regularly  done.  id 

8.  A  commissioner  to  take  testimony,  it 
quoad  hoc  an  officer  of  the  court  in 
which  the  proceeding  is  pending  ;  and 
his  signature,  like  that  of  the  clerk  to 
an  office  copy,  will  be  judicially  no- 
ticed, though  his  name  bie  not  written 
at  length.  id 

9.  On  the  same  principle,  the  court  will 
presume  that  the  commissioner  dia- 
charged  his  duty,  by  doing  nil  thof^e 
things  in  the  execution  of  the  commis- 
sion which  he  is  not  bound  specifically 
to  certify  as  done.  »a 

10.  Where  several  objectiotis  woie  made 
to  the  reading  of  a  deposnition,  which 
the  court,  after  taking  time  to  delibe- 
rate, overruled  ;  held,  that  they  hud  no 
right  to  prcctudethe  piriyfrom  raismg 
other  objections  afterwards).  w 
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11.  'Ili9  objection  to  an  inteirofratoiy  an. 
nexed  to  a  commission,  on  the  gix>und 
of  its  bcinp  leading,  may  be  made  when 
the  answer  of  the  witness  is  proposed 
to.  bo  read  in  evidence ;  especially, 
when  the  interrogatories  are  annexed 
cinder  a  stipulation,  expressly  saving 
all  legal  exceptton^;.  id 

12.  When  a  commission  is  directed  to 
two,  either  or  both  of  whom  being  au- 
thorized thereby  to  execute  it,  and  the 
return  is  signed  by  only  one  of  lh«^m, 
it  will  be  presumed  that  he  alone  wh^ 
present  at  its  execution,  though  the 
words,  <*  by  virtue  of  a  commission  to 
vs  directed,"  ap{)ear  in  the  caption  of 
the  return.  id 

13.  It  is  not  a  ground  of  error,  $emble, 
that  the  court  at  the  trial  allowed  a  lead- 
ing question  to  bo  put  by  a  party  to 
his  own  witness,  as  ihat  is  matter  rest- 
ing in  discretion  ;  otherwise,  in  respect 
to  answers  to  lending  interrogatories 
annexed  to  a  deposition.  If  those  are 
objected  to  on  tiiat  ground,  the  court 
are  bound  to  exclude  them.  id 

See  Practice,  49,  50. 


DEPUTY. 
See  Bond,  1  to  3. 

PoeTMASTKR. 


DEVISE. 
See  Will,  I  to  7. 

DEVISEE  RESIDUARY. 
See  Will,  I  to  7. 

» 

DIPLOMACY. 
See  Crimks,  6,  7. 

DIRECTOR 
See  pARTNSRnuF,  7,  8. 

DISORDERLY  PERSONS. 
See  CoNBiTruTioN,  1,  3. 


DISS0LUTI014 
See  Partnershif,  3  to  9u 


DISTRESS. 

Property  in  a  boarding-house,  though  bo 
longing  to  a  boarder,  is  not  exempt 
from  distress  for  rent,  if  it  be  in  tJbi 
actual  possession  and  use  of  the  tennnt, 
bv  permission  of  the  boarder,  ai^'  with- 
out ihe  consent  of  the  landlorvl  Val> 
thews  V.  Stone,  S66 


DISTRICT  ATTOR>€\ 

See  Nolle  Phos».qo» 
Officer,  13,  J  ^ 
Slpekvisor,  1». 


DIVORCE. 
See  Witness,  1  Id  f 

DOOR. 
See  Officer,  8  to  12. 


DOUBLE  COSTa 
See  Covre,  14,  15. 


DRAKES  BRIDGE. 
See  SuPERViBORB,  1  to  7. 


DUE  BILL. 

See  Bills  of  Exchange  and  P 
RY  Notes,  17. 


E 


EJECTMENT. 

1.  If  a  defendant  in  ejectment  seta  o^ 
that  he  is  tenant  in  common  with  tbii 
plaintiff  with  a  view  of  putting  the 
latter  to  proof  of  an  ouster,  he  inLst 
connect  himself  with  the  tHfe  anda 
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which  thn  plabtiflTcIfdiis.    QiUet  an  i 
9iken  T.  Stanley,  121 

8.  But  he  may  show  title  out  of  the  plain- 
tiflT,  and  thus  defeat  the  actioni  without 
oonnccting  himself  with  it  id 

3.  A  declaration  in  ejectment,  alleging  a 
Joint  title  in  several,  is  not  supported 
by  proving  title  in  some  of  them.       id 

4.  Nor  will  a  title  in  two  surviving  as- 
tignees  of  an  insolvent,  support  a  count 
averring  title  in  one,  id 

5.  And  if  the  title  is  in  A.  as  surviving 
araignee,  it  is  wrong  to  describe  him  as 
one  of  the  surviving  assignees :  but  a 
trifling  misdescription  like  this  may  be 
disregarded  at  the  circuit,  and  is  cura- 
ble by  subsequent  amendment.  id 

ft.  Under  a  declaration  claiming  the  whole 
interest  in  certain  premises,  the  plain- 
tiiT  cannot  recover  an  undivided  share. 

id 

7.  The  plaintiff,  on  obtaining  a  new  trial 
in  ejectment,  was  allowed  to  amend  his 
declaration,  so  as  to  conform  it  to  his 
title  as  appearing  on  the  former  trial,  id 

8.  A  defendant  in  ejectment,  not  having 
entered  under  the  plaintiff,  may  show 
title  out  of  the  latter,  without  connect- 
ing himself  with  it  Bloom  and  others 
r.  Burdick,  130 

See  Costs,  1,2,  8  to  12. 
Evidence,  44. 
Idiots,  Lunatics,  &.c.  2,3. 
Witness,  5,  6. 


ELECTION  OF  ACTIONS. 

Ss^  AssuMpsrr,  10. 

Fraud,  3,  7,  12,  16,  28  to  32. 
Imprisonment,  1,2. 
Insurance  3,  4. 
TrfRT,  Waiver  of. 


ENDORSER  AND  ENDORSEE. 

tee  Assumpsit,  10  to  13. 

Bills  op  Bxohanob  and  Promisso- 
ry Notes,  1 ,  5,  6,  ^  to  10, 15, 16, 
19  to  33.  36,  44  to  46. 

IviNiMKNTS  AND  EXECUTIONS,  7,  8. 


EN'IITUNG  PAPERS. 
See  Practice,  32, 33. 


ERROR 

1.  A  party  injured  by  a  judgment,  may 
claim  to  have  it  reversed,  though  ren- 
dered in  his  own  favor.  Parker  v. 
Nfwland,  87 

See  Dill  op  Exceptions,  1  to  4. 
Contempt,  3, 4,  9. 
Costs,  3. 

Court  op  Errors,  I. 
Court  op  a  Justice  of  ths  Pkacb. 
Demurrer  to  Evidence,  8. 
Deposition,  13. 
Jurisdiction,  6,  8. 
Surrogate,  1. 


ESTOPPEL. 

A  grantor  in  a  deed  to  the  defendant, 
containing  a  clause  which  he  now 
claims  reserved  to  him  an  undivided 
third  of  the  premises,  subject  to  dower, 
stood  by,  subsequent  to  its  execution 
and  when  the  defendant  purchased  of 
the  widow  and  others,  advised  the  pur. 
chase,  and  declared  it  would  pass  the 
third  part  reserved.  Yet  held,  that  he 
was  not  thereby  estopped,  at  law,  from 
asserting  his  present  claim.  Swick  v. 
Sears,  17 

See  Areftration  and  Award,  I  to  5, 8, 
16,  26,  27,  30. 
Bills  op  Exchange  and  Promi0m>- 

RY  Notes,  28,  36  to  38. 
Bond,  7. 

Evidence,  42, 43, 44 
Fixtures,  3,  4. 
Jurisdiction,  9. 
Scire  Facias,  5. 
Supervisors,  8,  9,  13,  15. 


EVIDENCE. 

1.  The  intention  of  an  "aet  done,  must  be 
judged  by  its  necessary  constHjiienccs. 
Where  these  are  directly  pernicious,  the 
intent  to  work  mischief  becomes  a 
conclusion  of  law.  Saffo^d  v.  Wyekoff^ 
president f  ^c,  II 

2.  It  seems,  the  court  cannot  take  jad<« 
ci&l  notice  that  a  bank  is  <me  organ* 


704 


INDEX. 


Bed  under  the  general  banking  law, 
but  the  fact  must  be  proved.  id 

9.  Parol  evidence  of  what  the  parties  to  a 
deed  of  lands  agreed  and  declared,  at 
the  time  of  its  execution,  with  respect 
to  the  effect  of  a  clause  of  reservation 
contained  in  it,  is  inadmissible  to  aid  or 
control  its  construction.  After  ascer- 
taining what  the  state  of  things  was, 
which  existed  at  the  time  the  deed  was 
executed,  it  must  be  left  to  speak  for 
itself.     Swick  v.  Sear8,  17 

4.  In  general,  confidential  communica- 
tions between  attorney  and  client,  con- 
cerning the  matter  to  which  the  retain- 
er relates,  are  not  to  be  disclosed  by 
the  attorney  in  court,  unless  the  client 
waives  his  privilege.  Coveney  v.  Tan- 
nahiU,  3d 

5.  The  form  of  the  communication,  as 
whether  by  an  oral  statement,  or  by 
delivering  a  written  instrument,  makes 
no  difference  in  the  application  of  the 
rule.  id 

6.  An  attorney  may  be  called  against  his 
client  to  prove  the  existence  of  a  paper 
deposited  with  him  by  his  client,  and 
that  it  is  in  his  possession,  with  a  view 
to  enabling  the  party  calling  him  to  re- 
sort to  secondary  evidence.  But  he 
cannot  be  compelled  to  produce  the 
paper  or  state  its  contents.  id 

7  An  attorney  cannot  be  compelled,  on 
tubpana  duces  tecunif  to  pioduce  the 
papers  of  his  client  entrusted  to  him.  id 

8.  The  privileged  relation  of  attorney  or 
counsel,  and  client,  can  only  exist,  it 
teerrufj  for  lawful  purposes  ;  and  hence, 
if  the  client  confide  to  them  a  criminal 
design,  or  they  be  present  when  a 
wrong,  cither  public  or  private,  is  done 
by  their  client,  their  knowledge  thus 
acquired  is  not  privileged.  id 

9.  An  attorney  who  is  present  at  a  trans- 
action in  the  way  of  business  between 
his  client  and  a  third  person,  is  not 
privileged  as  to  what  then  passed,    id 

10.  When  the  facts  are  disclosed,  it  is  for 
the  court,  and  not  the  witness  to  decide 
whether  he  is  privileged  or  not         id 

\\.  AVhere  an  account  stated,  containing 
a  written  acknowledgment  of  a  balance 
due  the  defendant  from  T.,  E.  and  M., 
partners,  was  introduced  in  evidence 
to  eharge  all  of  them,  though  it  was 


signed  by  T.  abne ;  and  the  ether  part* 
ners  set  up  that  it  was  signed  by  T-  ia 
fraud  of  their  rights,  after  an  mjimc* 
tion  ser\'ed  upon  T.,  at  (heir  suit,  re- 
atraining  iiim  from  interfering  with  the 
partnership  accounts;  and  S.,  tlie 
plaintiif  *s  counsel,  was  called  by  K. 
and  M.,  and  asked  whether  he  was 
present  when  the  account  stated  was 
signed^  and  when  and  where  it  wom 
signed,  and  who  were  present ;  hblo, 
that  the  matters  pmpoundcd  did  not 
come  within  the  rule  as  to  privileged 
communications,  and  that  S.  was 
bound  to  disclose  all  that  was  said  or 
done  between  T.  and  the  plaintiff*,  on 
the  occasion  alluded  to,  so  far  as  either 
was  pertinent  to  the  issue.  id 

12.  If,  however,  any  coromunicataona 
passed  between  the  plaintiff  and  8.  the 
counsel,  apart  from  T.,  they,  it  seemts, 
would  be  privileged.  id 

13.  And  heldf  moreover,  that  S.  was  priv- 
ileged from  answering,  whether,  when 
he  first  saw  the  account  stated,  the  evi- 
dence  of  a  settlement  was  endorsed  on 
it.  id 

14.  A  note  cannot  be  contradicted  oi 
controlled  in  its  legal  effect,  by  oral  ev- 
idence that  it  was  to  have  no  validity 
except  in  a  certain  event.  Payne  v. 
Ladue,  116 

]&  Where  the  action  was  for  the  hrtach 
of  a  contract  to  furnish  timber;  the 
defence,  a  failure  of  the  plaintiflf  to 
make  a  certain  money  advance,  which 
the  contract  bound  him  to  make  before 
the  work  commenced,  if  tailed  for; 
and  the  case  finally  turned  upon  the 
sole  question  whether  the  adi'ance  had 
or  had  not  been  called  for,  as  to  which 
the  evidence  was  ouite  conflicting; 
held,  that  ou  this  point  the  onus  pro- 
handi  was  upon  the  defendant;  and 
the  iudge  having  charged  that  thejm 
ought  not  to  find  against  the  defendant 
if  they  had  reasonable  doubts  in  respect 
to  it,  a  new  trial  was  ordered.  Hollis^ 
ter  and  another  v.  Bender,  150 

16.  Upon  non-assumpsit  plecded,  tlKvugh 
the  onus  is  on  the  plaintiff*  tv  ihow  a 
promise ;  yet,  semble,  in  rtapect  u 
matter  of  defence  which,  tljough  pmpcsr 
under  that  issue,  does  not  come  in  b^ 
way  of  rebutting  the  plaintiff'*s  evi- 
dence merely,  (e.  g.  payment,  release, 
accord  and  satisfaction,  &c)  *he  do* 
fcndant  has  the  amis  id 
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17.  It  ean  make  no  difierence,  whether 
the  defence  springs  out  of  the  contract 
■ued  on,  or  arises  aliunde,  id 

18.  The  auhntanee  of  the  allefpitton  to  be 
tried,  rather  than  the  particular  shape 
of  the  ple^dinps,  muft  determine  where 
the  onu»  Wen ;  rspecially,  in  cases  where 
the  defendant  is  not  required  to  plead 
tlie  matter  intended  to  be  relied  on.  id 

19.  The  defence  in  this  case  was,!/  seevu, 
a  pmper  subject  for  a  special  plea,     id 

df).  Where  one  party  to  a  suit  is  ftworn 
to  prove  the  loss  of  a  written  instru- 
ment, with  a  v'ew  to  secondary  evi- 
dence, thoufrh  the  adverse  party  may 
be  examined  to  disprove  the  loss,  and 
account  for  the  instrument,  yet  he  can- 
not, under  color  of  this  right,  give  tes- 
timony denying  directly  or  indirectly 
the  former  existence  of  tlie  instrument, 
or  the  matters  designed  to  be  evinced 
by  it     Woodu>orth  v.  Barker,       172 

21.  The  party  affirming  the  loss,  cannot 
be  sworn  until  after  the  former  exist- 
cnee  of  the  instrument  has  been  estab- 
lished by  independent  evidence ;  and 
when  sworn,  his  testimony,  as  well  as 
that  of  his  adversary,  is,  in  general,  to 
be  confined  to  the  single  question  of 
loss.  id 

22.  Quere,  howeyer,  whether  the  parties 
may  not  in  certain  cases  go  lieynnd 
this,  and  even  present  a  case  of  con- 
flicting testimony  between  them,  so 
blended  with  other  matters,  as  to  ren- 
der the  whole  a  jury  questbn.  id 

23.  But  in  general,  testimony  relating  to 
the  loss  of  an  instrument,  with  a  view 
to  secondary  evidence,  is  to  be  address- 
ed to,  and  passed  upon,  by  the  court, 
and  not  the  jury,  id 

24.  Counsel  have  an  unqualified  right  to 
raise  wliat  number  of  objections  they 
please  to  the  admission  of  testimony  ; 
and  it  is  the  duty  of  the  court  to  hear 
and  decide  them.  Wiiliame  v.  EL 
di  idge  and  othere,  249 

25.  The  party  who  calls  a  witness  to 
prove  that  his  adversary  has  admitted 
an  account,  may  put  it  into  the  wit- 
ness' hands,  and  then  a<k  him  the 
proper  questions.  id 

26  The  pr^uraption  of  innocence  is  al- 
most as  strong,  in  lespect  to  alleofed 
acts  of  immorality,  as  in  respect  to  the 

Vol.  L  89 


commission  of  crime.    Starr  and  oth» 
ere  v.  Peek,  270 

'  27.  Breach  of  privrnte  duty,  negligence, 
fraud,  &c  are  not  to  be  presumed,    id 

28.  One  of  the  plaintiff  *8  witnesses  in  an 
action  of  slander  left  court  without  his 
consent,  and  did  not  return  until  aU 
the  other  witnesses  on  both  sides  had 
given  in  their  testimony.  He  was  then 
offered  by  the  plaintiff  to  prove  slander- 
ous words  laid  in  the  declaration,  other 
than  those  before  attempted  to  be  proved, 
but  the  circuit  judge  refused  to  allow 
him  to  testify :  Held^  that  it  was  diS' 
eretinnary  with  the  circuit  judge  to 
admit  the  witness  or  not,  and  that  this 
court  could  not  interfere  to  regulate  the 
exercise  of  his  authority.  Ford  v. 
Niles,  300 

9d,  Regularly,  the  party  entitled  to  begin, 
at  the  circuit,  mvLft  exhaust  all  the  tes* 
timony  in  support  of  his  side  of  the 
issue,  before  the  opposite  party  is 
heard  ;  and  can  intmdnce  no  evidence 
afterwards,  save  in  reply.  id 

30.  The  circuit  judge,  however,  may,  in 
his  discretion,  allow  a  departure  from 
this  rnle ;  but  the  party  cannot  claim 
that  he  shall  do  so,  as  a  matter  of 
right.  id 

31.  The  plaintiff's  title  to  personal  prop- 
erty being  assailed  as  fraudulent,  in 
respect  to  creditors,  he  called  one  of 
his  vendors,  and  put  him  the  following 
question  :  "  So  far  as  you  are  concern- 
ed, was  there  any  actual  fraud  in  the 
whole  transaction  ?"  Held,  irrelevant, 
as  being  an  inquiry  after  the  secret  op- 
erations of  the  witness*  mind,  which 
could  not  affect  the  case  one  way  or 
the  other.  And  semble,  the  question 
was  also  objectionable  as  being  lend 

Han/ord  v.  Artcher, 
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32.  A  chattel  mortgage  dated  in  1837, 
appointing  a  day  in  1830  for  payment, 
is  in  legal  effect  payable  immediately  ; 
and,  as  between  the  parties,  oral  evi- 
dence is  inadmissible  to  vary  its  opera- 
tion.    Fuller  V.  Acker,  473 

33.  Otherwise,  as  between  the  mortgagee 
and  a  judgment  creditor  a.^sailing  the 
mortgage  as  fraudulent.  The  former, 
for  the  purpose  of  repelling  the  fraud, 
may  show  the  day  of  payment  intend- 
ed, and  that  the  error  occurred  through 
inadvertence  or  mistake  of  the  drafts- 
man, id 
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34.  Where  a  oontnct  is  entered  into  for  | 
the  deliTcrj  of  barley  at  a  particular 
place  and  by  a  given  day,  epccifyini^ 
the  price,  but  no  time  of  payment,  the 
vendct*,  in  an  action  for  non-delivery, 
must  aver  and  prove  that  he  was  ready 
and  willing  to  accept  and  pay.  Coonley 
v.  Andersoftt  519 

35.  But  if  the  evidence  shows  he  was 
ready  at  the  appointed  time  and  place 
to  perform  on  his  part,  and  the  defen- 
dant did  nothing,  this  is  enough  to 
Biifftain  the  averment,  without  proving 
either  a  demand,  or  that  he  tendered 
or  exhibited  the  money.  id 

36.  The  averment  of  readiness  to  accept 
and  pay,  in  such  cases,  does  not  require 
direct  proof ^  but  may  be  maotained  ly 
circvmstantial  evidence.  id 

37»  And  sembUt  where  a  witness  callid 
in  support  of  the  averment  has  testi- 
fied positively,  but  generally,  that  the 
vendee  wat  ready  to  accept  and  patfy 
dec.  the  court  cannot  refuse  to  submit 
the  cause  to  the  jury,  though  on  a 
cross-examination  the  witness  stated 
he  did  not  know  of  the  vendee  having 
money  for  the  particular  purpose  on 
that  day,  but  knew  he  had  money 
about  that  time,  &c.  id 

3d.  An  exemplification  of  the  record  of  a 
will  merely,  without  the  proofs,  cannot 
be  received  in  evidence.  The  whole 
record  (including  the  proofs)  must  be 
certified.    Morris  v.  Keyes,  540 

39-  A  transcript  of  the  record  of  a  deed, 
without  a  transcript  of  the  certificate 
of  probate  or  acknowledgment,  is  not 
evidence.  id 

40.  Neither  the  record  of  a  deed  or  will  is 
more  than  prima  facie  evidence  of  the 
authenticity  of  the  original.  id 

41 .  To  show  a  fine  levied  under  the  act 
of  17b7,  the  original  record  of  the  pro- 
ceedings in  this  court,  or  an  authenti- 
cated copy  thereof,  must  be  resorted 
to.  id 

43.  In  a  suit  by  an  assignee  of  a  note  not 
negotiable,  brought  again^it  the  maker 
in  the  payee's  name,  the  defendant, 
under  picas  of  payment  and  of  a  set- 
off, gave  in  evidence  a  receipt  in  full 
as  to  the  note,  and  also  a  note  against 
the  payee :  ffeid^  that  the  plaintiff,  un- 
der general  replications  denying  these 
pleas,  #0  lid  not  prove  the  defendant's 


re<  eipt  and  note  to  have  been  obtainei 
by  him  aAer  he  had  been  duly  notified 
of  the  transfer  of  the  demand  sued  <» ; 
but  to  render  these  facts  available,  tb« 
replication  should  have  been  special 
Say  v.  Dascomb,  559 

43.  If  the  defence  of  payment  had  arises 
before  the  transfer  of  the  note  sued  on, 
and  the  assignee  had  taken  it  on  thf 
faith  of  the  defendant's  representatiov 
that  it  was  good,  he  would  have  been 
estopped  from  setting  up  the  payment  \ 
and  in  such  case,  semble,  the  facU 
constituting  the  estoppel  might  be 
shewn  under  the  general  replication,  ia 

44.  A  conveyance  of  lands  was  made  u 
a  husband  and  wife,  upon  which  then 
existed  a  prior  unrecorded  mortgage. 
The  mortgage  was  afterwards  foreclo* 
sed,  and  the  purchaser  under  it  sned 
the  husband  in  ejectment,  and  reoov« 
ered.  The  latter  having  died,  the  wifc 
brought  ejectment  against  one  in  pos- 
session under  the  foreclosure ;  and,  oo 
the  trial,  the  defendant  ofiered  the  for- 
mer recovery  against  the  husband  in 
evidence,  together  with  proof  that  it 
was  obtained  on  the  ground  of  his  hav- 
ing been  duly  notified  of  the  mort|!«ge, 
when  he  and  his  wife  purchased.  Held, 
not  admissible     Sttyder  t.  SponaUe^ 

567 

45.  The  legal  effect  of  a  transaction  as 
manifested  by  several  distinct  written 
instruments  relating  thereto,  all  exe- 
cuted at  the  same  time,  can  no  more 
be  varied  or  contradicted  by  parol  evi- 
dence than  if  the  whole  were  embraced 
in  one  instrument.  Hull  v.  Adams,  601 

46.  Accordingly,  the  plaintiff  being  the 
assignee  of  a  lease,  and  bound  by  cot- 
enant  with  the  lessee  to  pay  the  rents, 
&.C.  assigned  the  same  to  the  defen- 
dant by  writing  expressing  a  considera- 
tion of  $3000;  whereupon  the  latter 
obligated  himself  by  another  writing  to 
perform  all  cot>enants  which  the  plain- 
tiff  had  entered  into  with  the  lessee, 
and  also  executed  to  the  plaintiff,  at 
the  same  time,  two  notes,  or>e  ptrni- 
ising  to  pay  him  $2000,  and  the  other 
91000 :  Held,  that  the  writings  taken 
together  imported  an  undertaking  by 
the  defendant  to  pay  the  whole  rent, 
and  therefore  evidence  could  nut  be  re- 
ceived to  show  a  contemporaneous  pa- 
rol agreement  by  which  the  plaintiff 
was  to  pay  a  part,  he  accepting  the 
$  1000  nr>te  for  his  indemnity  in  so  do- 
ing. 1^ 
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47.  Olltcrwise,  however,  had  the  question 
stood  solely  on  the  consideration  clause 
in  the  assignment  id 

48.  In  ejectment  by  the  grantee  in  a  deed 
absolute  on  its  face  and  recorded  as 
such,  against  persons  claiming  by  deed 
subsequent  from  the  same  source; 
held^thdit  the  plaintifT's  recovery  might 
be  defeateii  by  oral  evidence  that  his 
deed  was  intended  as  a  mortgage, 
though  the  evidence  did  not  consist 
directly  of  facts  occurring  when  the 
deed  was  executed,  but  mainly  of  the 
grantor's  declarations  made  long  after- 
ward, importing  a  defeasance  of  some 
kind,  but  entirely  indefinite  as  to  the 
terms  of  it  Webb  v.  Rice  and  another, 

606 

49-  Bronron,  J.  dissented,  holding  that, 
even  in  a  court  of  equity,  oral  evidence 
to  contradict  the  terms  of  a  deed  should 
not  be  received,  except  on  the  ground 
of  fraud  or  mistake ;  and  that,  ut  law, 
such  evidence  ought  in  no  case  to  be 
admitted.  He,  moreover,  regarded  the 
evidence  relied  upon  in  the  present  in- 
stance as  especially  objectionable,  and 
wholly  insufficient  id 

50.  The  doctrine  of  Kent  y.  Walton,  (7 
Wendell,  256,)  Whitaker  v.  Brown, 
(8  id,  490,)  and  other  kindred  cases 
holding,  that  declarations  made  by 
the  payee  of  a  promissory  note,  while 
he  was  the  owner,  are  not  admissible 
to  affect  one  to  whom  he  subsequently 

•  transfers  it,  doubted,  but  confirmed 
upon  the  principle  of  stare  decisis. 
Beach  V.  Wise,  612 

51 .  It  forms  no  ground  of  exception  to 
the  general  rule  excluding  such  decla- 
rations, that  the  declarant  is  dead  at 
the  lime  of  the  trial.  id 

Bee  Arbitration  and  Award,  8  to  10, 
17,20,  1,2.510  28,30. 
Assumpsit,  4  to  8,  16. 

AnORNEV  AND  CoUNSEL,  2. 

Bills  of  Exchange  and  Prohisso- 

RT  Notes,  28,  35,  39.  41  to  4.1. 
Bill  of  Exceptions. 
Canal  Cosumissionbrs,  8. 
Contempt,  2,3. 
Costs,  5. 
Damages,  3,  4. 
Deed,  6,  7. 

Demurrer  to  Evidenck. 
Deposition. 
Ejectment. 
Fraud,  1,3,  19,  22  to  27. 

HABfCAS  C0RPI78,  4  tO  8. 


See  Inquest,  1 ,  2,  3. 
Jurisdiction. 
Lien. 

Marriage. 
Partnership,  7,  8. 
Pleading,  1 1. 
Practice,  4,  46,  49,  50. 
Principal  and  Agent,  lto% 
Principal  and  Surety,  9,  3,  6 
Promise,  3  to  6. 
Release. 
Scire  Facias,  5. 
Streets,  4. 
Supervisors,  9  to  11 
Surrogate. 
Usury,  6  to  9. 
Variance. 

War  and  Peace,  1,  8. 
Witness. 


EXAMINATION  OF  WITNESSEa 

See  Deposition. 

Evidence,  4  to  13,  20  to  23,25, 31. 
Inquest. 
Usury,  6,  7. 
Witness,  10  to  12. 


EXCISE. 

A  town  board  of  excise,  until  the  actual 
entry  of  a  resolution  pursuant  to  1  R.  8. 
677,  ^3y2d  ed.,  have  a  large  discre- 
tion  to  exercise  on  the  question  of  grant- 
ing and  refusing  licences,  which  thii 
court  will  in  no  case  attempt  to  con- 
trol.   Ex  parte  Persons,  655 

EXECUTION. 

See  Damages,  3, 4. 
Imprisonment. 
Judgments  and  Ezecutionb. 
Levy. 

Officer,  8  to  12. 
Sheriff. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Administrator,  1 
Assumpsit,  3. 
Power,  1  to  3. 
Surrogate. 


EXEMPLIFICATION. 
See  EvidkncKi  38  to  41. 
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EXEMPT  PROPERTY. 

See  DwTiEU, 

EXTINGUISHMENT. 


FALSE  IMPRISONMENT. 


Pliadino,  e  to  13. 


9m  Fuctice.  34, 35,  54  lo  56, 6 


FALSE  PRETENCES. 


Set  Bond,  1  lo  3. 
CosT>.I3. 

JlWTICE  OFTMt  PeaCI. 

Monet  Lent. 
OmcER,  1,  13,  14. 
Suranviaoii,  15. 


FEME  COVERT. 

<  Deed,  4,  5,  9,  10. 
Evidence,  44. 

MAERIAOt. 

Pe[NCIFAL  IND    AOENT,  4 

WiTHBM,  I    to  4. 


nERI  FACIAS. 


(  DAUta 


',3.4. 


JuDSMEHTt  M 
OmCER,  B  lO  13. 

Pkactice,  64,  65. 


TKDER  OF  PROPRETY. 
Set  LikBCiNT,  1,3. 


FINU. 
Set  Etidedce,  41 


1.  Prima  facie,  e  building  erecW  "ly  cm 
peraon  on  another's  land,  ia  la  ba  Inat. 
«da«ajfi/are,  nnda  partoflht  realtj- 
Smiih  ^  BrilUm  t.  BeB»m  ^  Peck. 

3.  But  if  it  be  so  erected,  onder  an  ondn- 
slanding  or  igTerment  (hat  it  i  laj  br 

of  the  leally,  but  personal  piojierf ,',  fur 
the  conversion  of  which  trOTerwUlit ; 
eapeciallj  where  it  is  onlj  slightly  fix- 
ed to  the  freehold.  id 

3.  One  deriving  title  from  a  person  who 
had  piFviously  mortgaged  a  buililne, 
BO  erected,  aa  (wnonal  property,  ii  ixit 
in  a  ailuation  to  inaist,  ai  againat  tbc 
'XDTlgttgee,  that  it  i>  a  part  of  the  .  re- 
hold,  ii 

I.  Nor  ia  he  at  liberty  to  diapnte  ibe  k 
of  the  mortgagor.  4 


FORECLOSURE. 


FOREIGN  JUDGMENT. 
Debtoes,  ABacoNDDHi,  CotrcEun 


FOREIGN  LAW. 


FOREIGN  RECOGNIZANCE. 
See  Biu,  5, 6. 


FOREIGN  SOVEREIGN 
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FDR6ED  ENDORSEMENT. 

iie§  Amompsit,  10  to  13. 

Bills  op  Exchange  and  Promibso- 
RV  Notes,  25  to  32. 


FORMER  SUIT  OR  AWARD. 

See  Arbitration  and  Award,  I  to  6,  8 

to  30. 
Debtors,  Absconding,  Concealed, 

&.C.  3,  4. 
Evidence,  44. 

Judgments  and  Executions,  9. 
Principal  and  Surety,  1  to  5> 
Scire  Facus. 


FRAUD. 

I.  A  member  of  an  insolvent  partnorahip 
at  Syracuse,  consisting  of  two  persons, 
purchased  ?oods  in  Philadelphia  on  the 
credit  of  the  firm,  under  a  misrepre- 
sentation of  its  circumstances.  The 
goods  were  forwarded  to  Syracuse,  but 
efore  they  arrived,  the  partner  not 
privy  to  the  purchase,  apprized  the 
vendors  by  letter,  of  the  insolvency  of 
the  firm,  and,  among  other  things,  de- 
clared the  goods  subject  to  their  order. 
The  vendors,  thereupon,  took  imme- 
diate steps  to  reclaim  the  goods,  and 
actually  succeeded  as  to  part:  The 
residue,  however,  before  the  vendors 
found  them,  were  seized  and  sold  by 
tho  sheriff  of  Schenectady,  while  lying 
in  a  warehouse  at  that  place.  In  an 
action  by  the  vendors  against  the  sher- 
ifT,  held,  that  the  case  should  have 
been  submitted  to  the  jury  on  the  ques- 
tion, whether  there  was  such  fraud  in 
the  purchase  as  avoided  the  sale  ;  and 
a  new  trial  was  granted,  because  the 
circuit  judge  nonsuited  the  plaintiffs. 
Aek  ^  Anners  v.  Putnam,  302 

1  A  purchase  of  goods  with  a  precon- 
ceived design  not  to  pay  for  them,  is 
.uch  a  fraud  as  will  avoid  the  sale,  id 

i  Where  a  sale  of  goods  is  procured  by 
raud,  the  vendor  utill  retains  his  legal 
ight  in  them,  unless,  after  discovering 
•he  fraud,  he  assent  to  the  act  of  sale, 
cither  positively,  or  by  such  delay  in 
reclaiming  the  goods  as  authorizes  the 
inference  of  an  assent  id 

f.  As  a  general  rule,  a  vendee  of  goods  , 
who,  by  reason  of  fraud  in  the  purchase,  J 


has  acquired  no  title  as  against  the 
vendor,  can  convey  none.  An  excep 
tion,  however,  is  recognized  by  Mowry 
V.  Walsh,  (8  Cowen's  Rep.  23«,)  in 
favor  of  the  title  of  subsequent  bona 
fide  purchasers.  id 

5.  Whether  this  exception  would  be  sus- 
tained, were  the  qu(  «iion  now  res  nova, 
is  doubtful  id 

6.  The  doctrine  of  Mowry  v.  Walsh  ex- 
amined, and  various  cases  in  relation 
to  it  cited  and  reviewed.  id 

7.  Semble,  a  sale  procured  by  fraud  does 
not  divest  the  possession  as  between 
vendor  and  vendee,  so  as  to  deprive 
the  former  of  his  right  to  bring  tres- 
pass, &c.  id 

8.  A  sheriff,  who,  in  virtue  of  an  execu- 
tion against  a  fraudulent  vendee  of 
goods,  and  without  notice  of  the  fraud, 
seizes  and  sellii  them  to  bona  fide  pur- 
chasers, is  not  within  the  exception  es- 
tablished by  Mowry  v.  Walsh,  but  is 
liable  in  trespass  at  the  suit  of  the 
vendor.  id 

9.  Quere,  whether  purchasers  under  the 
sheriff  would  be  protected,  were  the 
vendor  to  sue  them.  id 

10.  The  act  of  stoppage  in  transitu,  is,  in 
its  nature,  adverse  to  tho  vendee ;  and 
the  doctrine  on  that  subject  does  not 
apply,  where  the  vendor  and  vendee 
are  agreed  that  the  property  shall  be 
reclaimed  ;  for  it  is  then  a  question  of 
reconveyance  or  rescission,  id 

1 1 .  Where  one  of  two  partners  purchased 
goods  without  the  privity  of  his  copart. 
ner,  and  the  latter,  on  learning  the  fact, 
proposed  by  letter  that  the  vendors 
should  have  the  goods  again,  which 
proposal  was  accepted  before  the  goods 
had  reached  the  vendees  ;  held,  thnt 
the  sale  was  thereby  rescinded,  and 
the  goods  could  not  be  subsequently 
seized  in  virtue  of  an  exeention  against 
the  vendees.  id 

19.  A  sale  and  delivery  of  goods,  procured 
through  a  false  representation  of  the 
vendee  in  regard  to  his  solvency  and 
credit,  passes  no  title  as  between  the 
p  irties  ;  and  the  vendor  may  maintain 
either  trover  or  replevin  in  the  detinet, 
or  trespass  or  replevin  in  the  cepit^  to 
recover  their  value.  Cary  and  another 


V.  A\  <{•  W.  Hotailing, 
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13.  So,  tt  »ertn8,  of  a  sale  to  a  vendee, 
purcoasing  with  a  preconceived  design 
not  to  pay.  id 

14.  Under  such  circumstances,  the  gen- 
eral and  absolute  ownership  remaining 
in  the  vendor,  not  only  the  original  in- 
terference with  the  property  on  the  part 
of  the  vendee,  but  any  subMrquent  acts 
of  ownership  by  him,  may  be  treated 
as  an  unlawful  or  tortious  taking,    id 

15.  The  general  owner  of  personal  prop- 
erty holds  the  conotructivo  possession, 
and  may  maintain  trespass,  though  the 
actual  possession  be  in  another.        id 

1 6.  A  fraudulent  vendee  of  goods  may  be 
charged  in  assumpsit  for  the  price,  or  as 
a  trespasser,  at  the  election  of  the  in- 
jured party.  id 

17.  Contracts  of  sale,  procured  through 
fraud,  are  not  always  valid,  it  seems ^ 
even  as  in  favor  of  boita  fide  purcha- 
sers, td 

18.  A  sale  of  goods,  procured  through  the 
fraud  of  the  vendee,  is  equally  void  as 
between  the  parties,  whether  the  fraud 
bo  in  its  nature  indictable  or  not      id 

\  9.  Where  the  question  is,  whether  a 
vendee  of  goods  procured  the  sale  of 
them  through  fraud,  distinct  purchases 
made  by  him  of  others,  under  similar 
circumstances,  at  or  about  the  same 
time,  and  when  the  like  motive  as  the 
one  imputed  may  reasonably  be  sup- 
posed to  have  operated,  are  admissible 
m  evidence  against  him,  with  a  view 
to  the  quo  ammo.  Id.  and  Olmstead 
and  others  v.  iS.  ^  W.  Hotailing^  317 

fO.  Where  one  of  two  partners  obtains 
goods  by  a  fraudulent  representation 
as  to  the  solvency  and  credit  of  the 
firm,  and  afterward  the  firm  sells  the 
goods,  replevin  in  the  cepit  lies  against 
both.  Olmstead  and  others  v.  S.  ^ 
W.Hotailing,  317 

21.  SemhUt  that  one  claiming  property 
through  the  fraudulent  act  of  an  agent, 
or  partner,  is  affected  by  that  act,  so 
far  as  his  civil  rights  arc  concerned, 
the  same  as  if  it  were  his  own,  even 
though  he  be  morally  innocent  id 

12.  Since  the  decision  of  the  court  for  the 
correction  of  errors  in  Smith  ^  Hoe  v. 
Aeker,  (23  Wendell,  653,)  if  there  is 
evidence  that  a  mortgrage  of  cl.Mttels 
was  given  for  a  true  debt,  the  question 


of  fraud  as  to  creditors,  arising  Aoa 
continued  possession  in  the  roortfagur, 
must  be  submitted  to  the  jury,  whethei 
such  possession  be  satisfactorily  ex 
plained  or  not ;  and  a  verdict  cither 
way  will  conclude  the  parties.  Butlet 
f  Barker  v.  Van  Wyck,  43t 

23.  And  semble,  the  ni?e  is  the  miite 
where  a  like  question  is  raised  upon  a 
bill  of  sale  absolute  on  its  lace.         id 

24.  Quere,  whether  the  court  of  chancery 
is  not  still  left  to  act  upon  the  doctrine 
as  formerly  understood  in  reference  to 
questions  of  this  character.  id 

25.  Bronson,  J.  dissented,  holding  that 
though  the  decision  in  Smith  ^  Hoe 
V.  Acker,  was  binding  on  the  parties 
to  the  particular  suit,  it  should  not  be 
followed  as  a  precedent.  id 

26.  Where  a  bill  of  sale,  proved  to  have 
been  given  for  a  true  debt,  was  assailed 
as  fraudulent  in  respect  to  the  vendor's 
creditors,  and  there  was  some  evidenca 
of  an  immediate  and  continued  change 
of  possession  of  vart  of  the  property 
embraced  in  it:  Meld,  that  the  judg'ti 
did  right  in  submitting  the  question  of 
fraud  to  the  jury,  and  their  verdict  sus- 
taining the  sale  could  not  be  disturbed. 
Prentiss  v.  Slack  and  another,     467 

27.  Since  the  case  of  Smith  4"  ^foe  v. 
Acker,  (23  Wend.  653,)  the  jury  may 
allow  almost  anj  excuse  for  continu- 
ance of  possession  in  the  vendor  or 
mortgagor,  and  the  court  have  no 
power  to  set  aside  the  verdict  because 
of  the  excuse  being  insufficient  Id, 
Fuller  V.  Acker,  473 

28.  A.  executed  a  memorandum  under 
seal  in  February,  stating  that  he  had 
hired  of  W.  a  certain  lot  in  the  city  of 
New-York,  for  one  year  from  the  first 
of  May  next,  at  $1000  rent.  He  was 
induced  to  make  the  contract  throueh 
the  fraudulent  representations  of  W. 
that  the  lot  comprehended  a  certain 
other  parcel  of  land,  which,  as  it  after- 
wards turned  out,  belonged  to  the  cor- 
poration. A.  discovered  the  fraud  be- 
fore the  first  of  May  :  and  on  th^t  day, 
having  obtained  a  lease  of  the  pared 
owned  by  the  corporation,  took  pocwes- 
sionofthe  whole,  and  occupied  during 
the  year-  i/e/d,  in  an  action  by  W. 
for  the  rent,  that  A.  was  entitled  to  a 
deduction,  by  reason  of  the  fraud,  of 
at  least  what  he  was  in  good  lait> 
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«l  Jig«d  to  pay  for  the  corporation  lease. 
Allaire  v.  Whitney,  484 

•9.  Am  immediately  after  the  fraud,  might 
have  elected  to  treat  the  lease  from  W. 
at  entirely  void  ;  not  having  done  ao, 
however,  but  having  occupied  under  it 
during  the  term,  his  only  remedy  was 
by  action  ot  recoupmeat  for  the  dam- 
ages, id 

30.  The  same  rule  applies  to  purchases 
of  personal  property ;  and  in  neither 
ease  does  the  party  waive  his  right  to 
damages  by  merely  acting  in  affirm- 
ance of  the  contract,  after  discovering 
the  fraud.  id 

31.  Semblef  that  actual  damage  is  not 
necessary  to  the  maintenance  of  an  ac- 
tion. A  violation  of  right  with  a  pos- 
sibiHty  of  damage  is  sufficient  id 

32.  Semblet  also,  if  one  be  led  through 
fraud  to  contract  that  he  will  accept 
and  pay  for  a  chattel  at  a  future  period, 
he  may  maintain  an  action  for  the  fraud 
before  the  period  arrives,  though  he  has 
paid  Qotbing.  id 

See  Accord  and  Satispaction,  1. 
Evidence,  27,31,32,33. 
Fraudulknt  Convey  ancbs,  1 , 2. 
Larceny,  6,  7. 

LiKN,   1. 

New  Trial,  1  to  7. 


FRAUDS,  STATUTE  OF. 
See  AasuMPsiT,  1,  16. 

FRAUDULENT  CONVEYANCES. 

1.  Wlierc  one  took  a  deed  of  another's 
farm,  to  defraud  the  grantor's  creditors, 
and  afterwards,  in  pursuance  of  the 
same  fraudulent  arrangement,  procured 
an  assignment  of  an  outstanding  valid 
mortgage  on  the  farm,  with  the  gran- 
tor's money ;  heldy  in  ejectment  by  one 
deriving  title  under  a  judgment  and 
execution  against  the  grantor,  that 
neither  the  deed  nor  assignment  were 
available  as  a  defence.  Stephens  v. 
Sinclair,  143 

2  By  an  assignment  procured  under  such 
circamMances,  the  grantor  ia  constitu- 
ted iho  real  assignee,  and  the  whole 
enun^  to  the  benefit  of  bin  creditors, 
who  nny  seize  and  nrjl  the  l.tnd  dis- 
charged of  the  mortg  ige.  id 


See  Deed,  10. 

Fraud,  22  to  37. 


FRIVOLOUS  PLEA  OR  NOTICE. 
See  Practice,  34,35,54  to  56,  63  to6& 


GENERAL  BANK-LAW. 

See  Banks,  1. 

Bills  op  Ezchanob  and  Promimo* 

RY  Notes,  3  to  5. 
Evidence,  2. 


GOODS  SOLD  AND  DELIVEREDi 

See  Fraud,  1  to  27,  30  to  .32. 
Tenants  in  Common,  1,  2,  7. 
Tort,  Waiver  op. 
Weights  and  Mbasuri 


GUARDIAN. 

See  Bail,  2 

Jurisdiction,  2,  6. 
Surrogate,  8  to  10. 


GUARANTY. 

See  Bills  op  Exchange  and  PROMisMav 
Notes,  9,  15, 16,  42. 


H 


HABEAS  CORPUS. 

1.  In  a  proceeding  to  compel  an  attorney 
of  this  court  to  pay  over  moneys  col- 
lected for  his  client,  a  rule  was  entered 
which  recited  the  filing  of  interrogato- 
ries, together  with  the  fact  of  the  de- 
fendant having  answered  ;  and  then, 
after  referring  it  to  the  clerk  forthwith 
to  ascertain  and  report  the  costs,  Slc  , 
and  the  amount  directed  by  a  previous 
order  in  the  same  matter  to  be  paid  by 
the  defendant,  went  on  to  fine  him  in 
the  amount  so  to  be  reported,  and  or- 
dered that  he  be  committed  to  the  cus- 
tody of  the  sheriflT,  until  that  sum,  ai 
well  as  the  costs  and  expenses  of  the 
commitment,  were  paid  :  Held,  that 
the  report  having  been  filed  the  next 
day,  a  certified  copy  thereof,  and  of  the 
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said  rule,  were  sufficient  to  authorize 
the  sheriiT  to  arrest  and  inaprison  the 
defendant :  and  a  discharge  from  the 
imprisonment,  granted  by  a  suprrnie 
court  commissioner,  was  reversed.  The 
People f  ex  rel.  Johnwn^  v.  Nevina,  154 

ft.  SembU,  had  thee  been  in  this  case  no 
actual  entry  of  the  proceedings  prior  to 
the  defendant's  arrest,  the  imprison- 
ment  would  have  been  lawful,  and  the 
entry  might  have  been  made  after, 
wards.  id 

3.  A  sherifT^s  return  of  commitment,  to  a 
writ  of  habeas  corpus,  should  be  con- 
strued liberally.  id 

4.  One  duly  committed  upon  a  regular 
indictment  for  murder,  cannot  be  dis- 
charged upon  habeas  corpus,  by  |Nt>v- 
ing  his  innocence  merely,  however 
clear  the  proof  may  be ;  but  must  abide 
a  trial  by  jury.  The  People  v.  Alex- 
ander McLeod,  377 

5  The  protection  of  the  English  habeas 
corpus  act  ^31  Car.  2,  c.  2)  against  un- 
lawful imprisonment,  went  no  farther 
than  the  enlargement  of  the  prisoner  on 
bail,  if  the  oflcnco  were  bailabla        id 

6  The  provision  in  the  revised  statutes, 
(2  R.S.41U^  50,  2d  ed.)  allowing  a 
party  on  habeas  corpus  to  deny  the 
trutn  of  the  return,  and  allege  matters 
showing  that  he  is  entitled  to  Ite  diS' 
charged,  6lc.  was  not  intended  to  give 
him  the  right  of  summary  trial  as  to  the 
question  of  guilt  or  innocence ;  but 
merely  to  enable  him,  by  evidence  a/t- 
unde  the  return,  to  dispute  the  fact  of 
his  being  detained  on  the  process  or 
proceeding  set  forth,  or  to  impeach  it  for 
jack  of  jurisdiction,  or,  sembte,  to  show 
that  by  some  subsequent  event,  (e.  g.  a 
pardon,  reversal  of  judgment,  &.c.)  it 
has  c^sed  to  be  lawful  cause  of  deten- 
tion, id 

3 .  Mere  evidence  of  innocence,  cannot  be 
used  on  habeas  corpus  as  an  argument 
for  letting  the  prisoner  to  bail,  if  the  ap- 
plication is  after  indictment  found. 
Id,   And  see  Notes  (a)  (b)  (e> 

fi.  And  even  tihere  the  application  to  bail 
is  before  indictment,  the  right  of  enquiry 
as  to  guilt  or  innocence  is  limited  to  the 
depositions  or  proofs  on  which  the  com- 
mitment was  ordered.  id 

I.  Semble,  that  under  the  statute  31  Car, 
Q»  e.  2y  where  the  warrant  of  arrcwf  or 


commitment  contained  a  ipedftc 
charge  of  an  oifence  not  baiiaUe,  thi 
prisoner  on  habeas  corpus  was  not  enti- 
tled to  any  relief  whatever.  Id.  And 
see  note  {e). 

10.  Several  English  cases  on  haheoMesT' 
pus  to  admit  to  bail,  reviewed  and 
commented  on.  id 


HAND-WRITING. 

See  Bills  op  Exchange  and  Pkomisbu* 
RV  Notes,  28. 
Deposition,  8. 
Principal  and  Surett,  6. 


HIGHWAYS. 

See  Certiorari,  7  to  9k 

Streets. 


HOMICIDE. 

See  Crimes. 

Habeas  Corpus,  4  to  10. 
War  and  Peace,  6  to  8 


HUSBAND  AND  WIFE. 

See  Deed,  4,  5, 9, 10. 
Evidence,  44. 
Marriage. 

Principal  and  Agent,  < 
Witness,  1  to  4. 


IDIOTS  AND  LUNATICS. 

1.  An  action  for  money  had  and  received 
to  the  use  of  a  lunatic,  cannot  be  main, 
tained  in  the  name  of  his  committee. 
Lane  4*  GrosSf  committee,  ^c.  v. 
Schermerhom,  97 

2.  Nor  can  ejectment  be  maintained  in 
the  name  of  the  committee,  on  Uie  title 
of  the  lunatic.  id 

3.  There  is  do  di^renoe,  in  this  respect, 
between  actions  relatini;  to  the  real  es- 
tate of  the  lunatic,  and  those  relating 
to  his  personal  estate.  ti 

4  It  seems,  that  the  rule  as  to  putisB 
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when  m  elaim  of  this  nature  is  prospcu- 
tod,  ia  the  same  at  law  and  in  equity. 

id 

•V«0  Principal  and  Aobnt,  4. 


IMPRISONMENT. 

I .  Where  the  firat  two  counts  of  a  decia- 
ration  were  in  aasampBit,  the  third  in 
«aw,  char(;in)(  ncsli^ence  of  the  de- 
fendants as  warehouse-men  in  not 
safely  keeping,  &.c.  goods*  and  the 
fourth  in  trover  for  the  ^rnods ;  and  the 
plaintiff,  having  obtained  a  general 
verdict  of  guilty  upon  proof  of  the  de- 
fendants' negligence  as  alleged,  entered 
up  iudgoient,  and  issued  a  ca,  ta.,  on 
which  one  of  the  defendants  was  ar- 
rested: Held^  that  the  imprisonment 
was  unlawful,  and  the  defendant  ar- 
rested  entitled  to  be  discharged.  Brown 
V.  Treat  ^  Carter,  225 

9.  Semble,  that  the  non-imprisonment  act 
prohibits  an  arrest,  &c.  in  all  suits 
founded  in  a  credit  given  by  the  plain- 
tiff to  the  defendant,  except  such  as 
are  mentioned  in  the  second  section ; 
and  that  the  form  of  the  remedy  chosen 
by  the  plaintiff,  as  whether  ctfse,  trover, 
or  otherwise,  will  not  be  allowed  to  af- 
fect the  defendants  rights  in  this  re- 
spect id 

See  CoNTEUPT. 

Habeas  Corpus. 


INDEMNITY. 

See  Debt. 

Opficbr,  2. 
Pleading,  13  to  15. 
Principai<  and  Surett. 


INDIANS. 
See  Deed,  5. 

INDICTMENT. 

9m  Criuee. 

Habeas  Corpus,  4  to  Id 
Larceny,  3,  4,  6,  7. 
Nolle  Prosequi. 
Ofhcek,  1. 
Practice,  3  to  6. 
Rape. 

Supervisors,  7. 
War  and  Peace. 

f  OL  L  90 


INDORSER  AND  IN1>0RSEE. 

See  Assumpsit,  10  to  13. 

Bills  of  Exchange  and  Promisbo* 
RY  Notes,  1, 5,  6, 6  to  10, 15, 16| 
19  to  33,  36,  44  to  4a 
Judgments  and  Executions,  7;  8 


INFANT. 

See  Bail,  2. 
Deed,  3,  5. 
Jurisdiction,  2,  6. 
Officer,  15. 

Principal  and  Aobnt,  4* 
Rape. 
Surrogate,  8  to  10 


INFANTS  ESTATE. 
See  Surrogate,  8  to  10. 

INFERIOR  COURT. 

See  Contempt,  9,  10,  12. 

Court  of  a  Ji;sticb  of  the  Peack 

Court  of  Special  Sessions. 

Jurisdiction. 

Landlord  and  Tenant. 

Pleading,  10. 

Surrogate. 


INJUNCTION   TO   STAY  PRO. 
CEEDINGS  AT  LAW. 

See  Practice,  51  to  53. 


INNOCENCE. 

See  Evidence,  26, 27. 

Habeas  Corpus,  4  to  8. 
Marriage,  5. 
War  and  Peace,  8. 


INQUEST 

1.  Where,  in  replevin,  the  cause  was 
reached  at  the  circuit  in  its  recrular 
order  on  the  calendar,  and  the  defen. 
dant  refused  to  appear ;  whereupon  the 
plaintiff  entered  his  default,  and  the 
cause  proceeded,  both  parties  treating 
it  as  an  inquest :  /fe/a,  on  bill  of  ex- 
ceptions for  the  exclusion  of  evidence 
proposed   by  the  defendant,  that  ha 
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could  not  be  allowed  fo  chantre  his 
ground,  and  claim  righta  beyond  what 
are  incident  to  an  inquest  Kerker  4* 
WUUtt  V.  Carter,  101 

On  an  inquest  at  tlic  circuit,  the  de- 
fendant may  examine  the  plaintifT's 
witnesses  to  controvert  the  evidence 
given  to  sustain  the  action  ;  but  he 
cannot,  under  color  of  exercisinsr  this 
ri?ht,    show    a    substantive    defence 


aliunde. 


id 


The  rule  on  this  point  laid  down  in 
Hartness  v.  Boyd,  (5  Wendell,  563,) 
appioved,  and  the  previous  caBO  of 
Green  ads.  Willis,  (1  Wend.  78.)  re- 
garded as  overruled.  id 

See  Practicb,  43  to  45,  62. 


INSOLVENT. 

1.  The  insolvent  act  of  1811  was  not 
wholly  void,  but  only  so  as  to  a  part  of 
the  creditors  designed  to  be  affected  by 
it ;  and  if  a  discharge  under  it  was 
valid,  when  made,  as  against  any  of 
the  insolvent's  creditors,  it  does  not  lie 
with  him  to  allege,  as  against  a  title 
derived  through  the  assignment,  that 
the  latter  was  moperativc.  Gillet  and 
others  v.  Stanley,  121 

2.  The  officer  conducting  insolvent  pro- 
ceedings under  that  act.  had  power  to 
appoint  a  new  assignee,  as  well  after 
the  assignment  was  executed  as  before, 
provided  a  vacancy  existed  arising 
from  one  of  the  causes  specified  in  the 
jeeond  section.  id 

See  Deed,  8. 

Ejectment,  4,  5. 
Promise,  2  to  6 


INSURANCE. 

1.  Where  a  policy  upon  the  cargo  of  a 
vessel,  insured  m  express  terms,  among 
other  things,  against"  thieves,  <Jt.  bar- 
ratry of  the  master  and  7nariners,**8Lc. : 
Held,  that  a  loss  by  theft,  whether  the 
offence  was  committed  by  the  crew  or 
others,  was  covered  by  the  policy. 
The  American  Insurance  Company  of 
NeW'York  v.  Bryan  ^  Maitland,   25 

I.  The  term  "  thievw."  in  such  a  policy, 
is  not  limited  in  its  application  to  ex- 
ternal or  assailing  thieves  merely,  but 


extends  to  theflB  from  withia,  by  muw 
ners,  pasaengera,  &«.  td 

3.  An  act  incorporating  an  infuranee 
company,  declares,  that  its  poltcies, 
executed  in  a  given  mode,  shall  bare 
the  like  force  and  effect  rs  if  under  the 
seal  of  the  corporation ;  and  that  cave* 
nant  or  case  may  be  brought  thereon  : 
semble,  that  in  a  suit  on  such  a  policTt 
phould  the  plaintiff  declare  expressly  m 
covenant,  m  one  count,  and  then  add 
another,  so  constructed  as  to  leave  it 
uncertain  whether  it  is  in  case  or  core- 
nant,  the  defendant  may  treat  it  as  the 
former,  and  demur  for  misjoinder  of 
counts.  Ferris  ^  Eaton  v.  a  he  North 
American  Fire  Insurance  Company,! i 

4.  Otherwise,  however,  where  the  decla- 
ration commences  with  tiie  usual  in> 
troductory  words,  **  in  a  plea  of  a 
breach  of  covenant ;"  for  they  apply  to 
the  whole  declaration  id 

5.  A  condition  of  a  policy  declaring,  that 
all  fraud  or  false  swearing  shaU  cause 
a  forfeiture  of  claims  on  the  insurer, 
&C.  relates  solely  to  the  preliminary 
proofs  of  loss ;  and  in  an  action  on  the 
policy,  a  plea  setting  up  fraud,  Slc 
without  showing  that  it  was  committed 
in  the  rendition  of  the  preliminary 
proofs,  is  bad.  id 

6.  A  fortiori  is  such  plea  bad,  if  it  do  not 
show  that  the  fraud  dtc.  was  commit- 
ted by  the  insured  or  some  party  in  in- 
terest id 

7.  The  defendants*  act  of  incorporation 
provided  for  an  assignment  of  the  sub- 
jcct  matter  insured,  as  well  as  the  pol- 
icy ;  and  that  notice  being  given  to  the 
company  before  loss,  the  assignee 
should  have  all  the  benefit  of  the  policy, 
and  might  sue  in  his  own  name.  E.  & 
F.  being  insured,  the  former  executed 
to  the  latter,  with  the  company's  con- 
sent, and  before  loss,  an  assignment 
of  all  interest  in  the  subject  insured,  as 
well  as  in  the  policy  ;  and  ailer  loss,  an 
action  was  brought  on  the  poliey  in 
their  joint  names :  Held,  that  a  count 
in  the  declaration,  alleging  such  as- 
signment, was  bad,  as  showing  that 
the  plaintiffs  could  not  sue  jointly :  and 
a  plea  in  bar,  setting  up  the  name  facta 
in  answer  to  another  count,  «aa  ad- 
judged  good.  id 

8.  For  the  purposes  of  this  suit,  the  f>le% 
was  in  effect  the  same  as  a  plea  thmt 
')oth  plaintiffs  had  assigned.  iJ 
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^  Wbrther  the  matter  might  be  pleaded 
m  abaUmentf  quere.  id 

T 1  IVhero  a  policy  issued  hy  a  mutual 
fire  insurance  company  contained  this 
claiMO :  "  Tho  interest  of  the  assured 
in  this  policy  is  notassi^able  without 
the  consent  of  said  company  in  writing; 
and  in  cose  of  any  transfer  or  termina- 
tion of  the  interest  of  the  assured,  cither 
by  sale  or  otherwise,  without  such  con- 
•cntf  this  policy  shall  thenceforth  be 
void  and  of  no  eifect  C*  Held^  that  an 
assicrnmcnt  of  the  policy  without  the 
consent  provided  for,  was  equally  fatal 
to  the  claims  of  the  assured  as  an  as- 
signment or  sale  of  the  subject  of  in- 
surance. Smith  V.  T/ie  Saratoga 
Mutual  Fire  Ins.  Co.  497 

1 1 .  A  clause  of  this  nature  does  not  nul- 
lify tiie  assignment  merely,  but  ope- 
lates  u{x>n  tiie  policy.  id 

12.  A  policy  of  insurance  agamst  fire  is, 
in  its  nature,  assignable,  so  as  to  pass 
an  equitable  interest  to  the  assignee  id 

13.  Where  the  Insured,  on  applying  for  in- 
surance upon  a  building  against  fire, 
promised  the  insurers  verbally  that  if 
they  would  grant  his  application  he 
would  discontinue  the  use  of  9^  fire-place 
in  the  basement  and  use  a  stove  in- 
stead thereof ;  but,  after  obtaining  the 
policy,  persisted  in  using  the  fire.place 
as  before  :  Held^  that  this  avoided  the 
policy.  Alston  v.  The  Mechanics^ 
Mutual  Fire  Ins.  Co.,  tfc.  510 

14.  A  representation^  within  the  meaning 
of  that  term  as  applied  to  policies  of  in- 
surance, may,  like  a  warranty,  be 
either  affirmative  in  its  character,  or 
promissory.  id 

15.  A  warranty,  being  matter  contained 
in  the  policy,  is  fatal  to  it,  if  violated 
only  in  the  letter.  Otherwise,  as  to  a 
representation ;  for  this  being  matter 
aliunde,  requires  only  a  swstantud 
oompliao<*e.  id 

16.  A  representation,  whether  promissory 
or  affirmative  in  its  nature,  must  relate 
to  something  material  to  the  risk,     id 


INTENT. 

Ste  Evidence,  1,31. 
Rape. 

TTsi;ry,  3  to  6. 
War  axi>  Peace,  8. 


INTEREST. 
Ste  Usury. 

INTEREST  OF  WITNESS. 

See  Bills  op  Exchange  and  Psa 
RY  Notes,  26. 
Witness,  5  to  12. 

INTERNATIONAL  LAW 

Se^  Crimes,  5,  6, 7. 
War  and  Peace. 

INTERROGATORIES. 
See  Deposition,  11,  13. 

INVASION. 

See  Crimes. 

War  and  Peagb. 

INVENTORY  AND  ACCOUNT. 
See  Surrogate,  2  to  5. 


JOINT  WRONG-DOERS  OR  CON- 
TKACTORS. 

See  Release. 

Witness,  7  to  9. 


JUDGE'S  CHARGE. 

See  Rill  op  Exceptions,  1 
Evidence,  15. 
New  Trial,  1,4  to  7 


JUDGMENTS  AND  EXECU- 
TIONS. 

1  Where  assignees  of  personal  estate  in 
trust  for  creditors  requested  A  to  pur- 
chase a  judgment  against  their  as- 
signor, then  a  subsisting  lien  on  hit 
real  estate,  whereupon  A.  accordingly 
did  so,  giving  his  own  notes  for  the 
judgment  and  takingr  an  ansignmeni 
of  it  directly  to  himself;  Held^  noev 
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tinigriiighinent  of  the  lieti,  though  the 
purchase  was  intended  for  the  as- 
e'^nees*  benefit,  and  they  subsequently 
paid  A.*8  notes  out  of  the  trust  fundn. 
Steele  t.  Babcock,  527 

2  The  result  would  have  been  the  same 
had  Uic  assigrnees  purchased  the  judg- 
ment without  the  intervention  of  A.,  it 
not  appearing  that  a  satisfaction  was 
intended  ;  and  this,  semble,  as  well  in 
equity  as  at  law.  id 

3.  In  equity,  if  trustees,  by  an  unauthor- 
ized use  of  the  trust  funds,  purchase 
a  judgment,  the  cestui  que  trust  may 
elect  either  to  stand  as  the  equitable 
owner  of  it,  or  to  consider  the  purchase 
a  wroni;,  and  call  the  trustees  to  ac- 
count for  the  funds  thus  misapplied  ;  in 
which  latter  case  the  judgment  will  be 
regarded  as  belonging  to  the  assignees 
in  their  own  rijy^ht     Semble,  id 

4.  A  yendee  of  lands,  haying  obtained 
his  deed,  was  subsequently  notified  of 
an  outstanding  lien  by  judgment 
against  the  vendor,  whereupon  the  ven- 
dee promised  the  creditor  to  retain  a 
portion  of  the  purchase  money  for  his 
benefit,  which  the  vendee  did  not  do, 
but,  under  a  belief  that  the  vendor  was 
in  good  circumstances,  paid  it  to  him. 
The  creditor  suffered  the  judgment  to 
lie  ten  years  after  it  was  docketed,  and 
then  sued  out  executioui  on  which  the 
lands  so  purchased  were  seized.  Held, 
that  the  vendee's  right  being  clear,  he 
was  entitled  to  summary  relief,  by  an 
order  for  a  perpetual  stay  of  proceed- 
ings ;  though,  semble^  had  there  been 
doubt  of  his  good  faith,  either  in  re- 
spect to  the  original  purchase,  or  the 
non-fulfilment  of  his  promise  as  to  re- 
taining the  purchase  money,  the  court 
would  have  allowed  the  creditor  to  sell. 
Davis  V.  S.  Tiffany,  6-i^ 

5.  The  case  of  Hewson  v.  Dygert,  (8 
John,  Rep.  333,)  so  far  as  it  imports  an 
unqualified  denial  of  the  vendee's  claim 
to  summary  relief,  under  these  and 
similar  circumstances,  is  overruled,  id 

f  The  plaintiff  may  bring  an  action  on  a 
judgment,  though  time  enough  has  not 
elapsed  since  it  was  entered  to  entitle 
him  to  a, /L/'a.  thereon,  pursuant  to  the 
act  of  May  14th,  1840.  Church  v. 
Coht  and  others,  645 

7  Where  a  judgment  was  recoi'ored  and 
execution  issued  against  the  maker  and 
several   endorsers  of    a   note,   among 


whom  was  R.,  l  mere  ikCconiniofaatio^ 
endorser,  who  pa;  d  the  judgment ;  hMt 
that  the  court  had  no  power  tc  permit 
R  to  sue  out  execution  against  the  par- 
ties to  the  judgment  who  stood  pror 
to  him  on  tne  note.  Ontario  B*Mk  v. 
Walker  and  others,  %E^ 

8.  A  surety  who  pays  a  judgment  recov- 
ered against  him  and  his  principal,  is 
entitled,  in  equity^  to  be  subrogated  to 
the  creditor's  means  of  enforcing  col- 
lection ;  but,  at  UtWf  the  payment  ex- 
tinguishes the  judgment,  and  the  sure- 
ty's only  reiHedy  is  by  a  suit  and  re- 
covery over.  id 

9.  A  mere  rule  in  arrest  of  judgment 
leavra  the  action  still  pending  and 
pleadable  as  such  to  a  new  suit,  until 
judgment  thereon  has  been  entered  of 
record.    Lusk  v.  HoMtings,  656 

See  Abatbmbnt,  1  to  3. 
Assumpsit,  12,  14. 
Attorney  and  Counsel,  4, 5. 
Costs,  1 , 2. 
Court  of  a  Juvtice  or  the  Pbaci^ 

10. 
Damages,  3, 4. 
Debtors,  Abscondtno,  Conckalbd 

&c.  3,  4. 
Fraud,  1  to  11,  22  to  27. 
Jurisdiction. 
Levy. 

Mortgage  op  Lands,  5. 
Oppicer,  8  to  12. 
Partnership,  9. 
Practice,  28,  36,  37,  43,  69 

RKOBSfPTION. 

Set-Opp. 
Scire  Faciae . 


JUDGMENT  AS  IN  CASE  OF 
NONSUIT. 

See  Practice,  28  to  30. 


JUDGMENT  OF  ANOTHER 
STATE. 

See  Debtors,  Abscokdino,  Concia  ai 
Slc  3,  4. 
Pleading,  26  to  28. 


JUDICIAL  NOTICE. 


See  Attorney  and 
Deposition,  B 
Evidence,  2. 


C^ivmmK  P 
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/I  RISDICTION 

).  Semble,  that  the  usual  presumption  m 
fayor  of  the  {lerfonnance  of  official  du- 
ty* is  to  have  little  weight  in  making 
out  an  essential  jurisdictional  fact 
iSloom  and  others  y.  Bur  dick  ^        130  < 

8  No  one  can  be  condemned,  or  divested 
of  his  rights,  until  he  has  had  an  oppor- 
tunity, in  some  form,  of  being  heard  ; 
as  by  serving  process,  publishing  no- 
tice, appointing  h  guardian,  &.c.  And 
if  judgment  be  rendered  against  him 
before  that  is  done,  the  proceeding  will 
be  utterly  void.  id 

3.  Where  a  statute  prescribes  the  mode 
of  acquiring  jurisdiction  over  the  per- 
son, that  mode  must  be  complied 
with,  or  the  proceeding  will  be  a  nul- 
lity, id 

4  The  consequences  of  an  ascertained 
jurisdictional  defect,  in  avoiding  the 
proceedings,  is  the  same,  whether  the 
court  be  of  superior  or  inferior  jurisdic- 
tion. The  distinction  lies  in  the  mode 
of  reaching  the  defect  In  regard  to 
superior  courts,  their  jurisdiction  is  pre- 
sumed till  the  contrary  appears ;  where, 
as  tlie  jurisdiction  of  inferior  courts  i^ 
never  presumed » but  must  be  proved,  id 

«  rhe  case  of  Denning  t.  Corwin,  { 1 1 
f^endell.  647,)  so  far  as  it  asserts  that 
mM  judgment  of  a  guperior  court  will 
xA.  void,  if  the  record  do  not  showju- 
ruaJcJym  expressly,  has  been  over- 
ruled, id 

6.  Where  v^e  proceedings  are  at  com- 
■on  law ,  and  an  infant  appeara  by  at- 
torney i.ist6wd  of  gruardian,  or,  after 
service  of  prccessi  taffers  a  default,  the 
judgment  will  U;  erroneous  merely — 
not  void.  id 

7.  SembUt  thateren  en  certiorari  to  re- 
move a  summary  eOk.vicx.on  by  an  tii- 
feriar  court,  the  superior  jourt  will  in- 
tend the  proper  notice  to  acquire  juris- 
diction. 7'A*  People  ex  re.*.  Johnaon, 
V.   Nevint,  154 

B.  \^  hero  the  proceedings  of  a  superior 
court  are  drawn  in  question  coilb«ralIy, 
before  an  inferior,  the  latter  has  yo 
power  to  examine  the  re^v/artly  of  the 
j'jrifldictional  steps.  id 

%,  Quere,  whether  the  judgment  of  a  do- 
mestic court  of  general  jurisdiction  can 


be  impeached  eonatemlly,  by  shewing 
want  of  notice  to  the  defendant ;  the 
record  importing  full  jurisdiction  7  Bui» 
ler  V.  The  Mayor ^  ic.  of  New-York, 

4S9 

See  Arbitration  and  Award,  8, 11.17, 
23  to  30. 
Attorney  and  Counsel,  1. 
Bail  in  Civil  Cases,  3  to  6. 
Canal  Con  mission  ers,  1  to  9. 
Certiorari. 

Contempt,  2  to  5,  7  to  19. 
Court  of  a  Justicb  of  thb  PcACia 

10. 
Court  of  Spkcial  Sessions. 
Crimes,  1,.5  to  8 
Habeas  Corfusi 
Insolvent,  2. 
Landlord  and  Tenant. 
Officer,  2  to  7. 
Plcadlno,  26  to  29. 
Power,  4. 
Statutes,  3. 
Supervisors,  4,  8  to  12. 
Surrogate,  1  to  10. 
War  and  Peacf. 


JURY. 

1.  Where  jurors  during  the  trisl  of  a  ciyil 
cause  were  allowed  to  sepaiate,  and 
one  of  them  drank  spirituous  liquors : 
held,  not  a  ground  for  setting  aside  the 
verdict,  it  not  appearing  that  in  so  do- 
ing he  violated  any  express  direction  of 
the  court,  and  there  being  no  rca:MMi  to 
suppose  that  he  drank  to  excess,  or 
upon  the  invitation  or  at  the  expense 
of  either  of  the  parties.  Wilson  v. 
Ahrahams,  207 

2.  The  case  of  Brant  y.  Fnwler  (7  Coto- 
^"s  R,  262.)  so  far  i  s  it  holds  the 
mere  fact  of  drinking  spirituou:^  liquors 
by  a  juror,  during  the  progress  of  a  trial, 
to  be  sufficient,  per  se,  to  warrant  the 
setting  aside  of  the  verdict,  cannot  be 
supported.  id 

3.  Every  irregularity  of  a  juror  which 
would  subject  him  to  censure,  whether 
in  dnnkin&r  spirituous  liquors,  separa- 
ting from  his  fellows  or  the  like,  should 
not  overturn  the  verdict,  unless  there 
be  some  reason  to  suspect  tha.  the  ir- 
regularity may  have  had  an  influence 
on  the  final  result  of  the  cause.  id 

4.  Cnses  rchtiog  to  the  misconduct  of 
jurors  in  eirH  and  cnm'na/ trials  cited 
•ind  reviewed  id 


5.  Tho  sheriff" »  wife  being  wrier  to  Ihe 

wife  of  Ihe  plaintiff,  conalitutei  c»u»e 
of  principal  challenge  to  the  mjnj. 
FiwJv.  JWi-ffon,  654 

6.  Such  iclationship  bflwcen  Ihe  plaintiff 


Court  or  : 
3,  5,  6. 


JcsricK  or  tiik  Peacb, 
rE(.-]*L  SsBSioNi,  S  to  6. 


JUSTICE'. 

Ste  Court  of  *  Jub 


;  COURT. 

ICE  OF    THE   FltCE. 


JUSTICE  OF  TtlE  PEACE. 


re.hB- 
litW  na 


Lgsiiisl  the  justice,    Waltt 

A   JlHTICE  OF  THE  FkaCI- 


LANDLORD  AND  TENANT. 

Whew,  in  (Unimoty  proceprtings  instilu- 
Icd  by  a  landlord  lo  removP  hie  len- 
nnl,  IhP  summons  was  Bcrvpd  by  copj-. 
and  the  proof  of  sen  ' 


md  that 

n  with  K.  milling  on 

Bremiftti  HELD,    insuHicienl,   aa 

ilmwing  Ihe  ten  a  nl's  absence  from 

if  residence," 

Ihul  the  copy  was  Ml  with  o  ••  pf  r. 


Iho  copy  wBf 

ing  the 


re  age. 


5ia 


ftbout  il  indicating  theownar,  was  In^ 

and  found  iu  Ibe  highway,  and  then 
was  TK>  eridonceloshow  Ibal  the  finder. 
at  Ihe  timi-,  knew  who  Ibc  owner  was: 
ktld,  thai  he  could  nol  be  convictud  oi 
larceny,  tlmugh  he  fraudulently,  and 
with  intent  to  convert  th?  pro]icrl^  to 
Ilia  own  use,  concealed  the  naino  im- 
mediately afterward.  The  Peo^  ». 
Cagdta,  M 


c  he  »e. 

quires  pnsscBi<ion,or  have  Ihemeaniof 
identifying  him  imtaalir,  bv  marki 
then  about  the  property  which  th» 
fmdcr  understands.  It  u  not  enoogh 
that  he  baa  general  meons  njdtitotrr- 
tag    the  tiantr,  by   honest  diligence. 


n  iiidiclmenl 


nenl  for  petit  larceny,  charg- 
a    second  oflence,  is  g™' 


Ibo-ieh  in  respect  to  the  first  offeni 
merely  alleges  thai  tlie  defendant  tcet 
eoncicled,  &.<:..  without  averring  in 
terms  a  jurlgmenl  or  lentence,  and 
Ihoush  ll  does  not  specify  thcpmpcrty 
to  which  the  Grel  offence  related,  or 
the  person  from  whom  it  was  stolen. 
Slexirnt  v.  T/ie  People,  S61 


.  Oilierwise,  howf 


r.  if  Ihc  indictment 

Ihe  defendant  had 

been  pardoned,   or  olheneiM  duchar- 

:  the  firtt  conniclwi,  br/crt 

tite  eommitnon  of  lie  neoad  effejice.  id 

5,  It  is  no  ohjeclion  to  the  validity  of  a 
record  of  conviction  bj  the  genertd  aes- 
aions,  that  the  judge  who  signed  it  wai 
not  such  when  Ihe  conviction  look 
place,  but  received  bis  appaintmenl 
■flnrwards,  id 

6.  One  vboobtaini  the  bailment  of  gDoda, 
fraudulently  intending  lo  deprive  the 
owner  of  hia  property,  may  be  convict- 
ed of  larceny,  under  an  indictment  al- 
leging   that    he  frlonioualj  stole,  toi^ 

-■ — .  Slc 

\oltU- 
311 

some  the  form  of  ft  sale,  unleea  it  comsi 
within  the  statule  aa  to  false  pretence*, 
the  fraudulent  vendee  ia  shidded  fmca 
the  Bharge  of  taking,  in  a^  criminal 
aense,  though  il  is  othtrwise  iii  respeet 
to  the  fiDiI  remedy.  U 

See  Inkjuhce,  1,  ft 
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LAW. 

Set  Common  Law. 
MaHriao^  2. 


LEADING  QUESTION. 

See  Deposition,  ll.  13. 
EvioENCK,  25,31. 
Usury,  6. 


LEASE. 

A  Obinise  for  a  term  commencing  infu- 
ta^Vy  passes  a  present  interest  in  the 
te.m  to  the  lessee.  Allaire  v.  Whit- 
ney, 464 

See  Damages,  1,  2. 
Distress. 

Fraud,  28,  29. 
Landlord  and  Tenant. 
Tenants  in  Common,  1  to  4, 9  to  H. 
Witness,  5,  G. 


LEGAL  JUDGMENT. 
See  Court  or  Errom,  1. 

LEGATEE,  RESIDUARY. 
See  Will,  6,  7. 


LEGISLATIVE  POWER. 

See  Constitution. 
Statutes. 


LEGITIMACY. 
See  Marriage- 


LESSOR  AND  LESSEE. 

See  Covenant,  1 .  2. 
Fraud,  28, 29. 
Tenants  in  Common. 
Witness,  5,  6. 


LEVY. 

Whet  a  a  shenfT  has  seizpd  property  under 
a  ^.  /a ,  and  tnen  another^,  fa.  against 


the  Si  me  defendant  coibes  to  his  hands, 
the  bure  receiving  of  t)ie  latter  operatea 
as  a  constructive  levy  tinder  it  oa  the 
pmperty  seized  upon  the  first  Fan 
Winkle  v.  UdaU,  553 

See  Oppicbr,  2  to  19 
Sheriff. 


LICENSE. 
See  Excise. 

LIEN. 

1.  In  an  action  under  the  New- York  cttt 
lien  la'r,  {Sees,  Laws  of  1830,  p.  412, 
and  Sese.  Laws  of  1832,  p.  181.^ 
broufrht  tn  charge  the  owner  of  a  uuild- 
ing  for  kbor  and  materiabi  furnished 
the  contractor ;  quere,  whether  it  can 
be  made  a  ground  of  recovery,  that  the 
contract,  so  far  as  a  certain  note  of  a 
third  person,  therein  agreed  to  be  taken 
as  part  payment,  is  concerned,  w»l 
originally  entered  into,  and  the  note  de- 
livered, in  fraud  of  the  material  men, 
Rudd  and  another  y.  Davie,  277 

2.  Upon  service  of  the  attested  account, 
the  owner  becomes  liable  for  any  bal- 
ance due  from  him  to  the  contractor  at 
that  time,  or  accruing  afterward  ;  and 
the  claimant  is  regarded  as  an  assignee, 
pro  tanto,  of  the  contractor's  demand. 

id 

3.  After  the  plaintiff  in  such  action 
has  proved  his  account,  and  a  substan- 
tial performance  of  the  contractor's 
agreement  with  the  owner,  this  is  pri* 
mn  facie  suflRcicnt  to  show  moneys  due 
the  contractor,  out  of  which  the  plain- 
tiff is  entitled  to  be  paid  ;  and  if  the 
fact  is  othprwi«»e,  the  onus  of  proving  it 
is  on  the  defendant.  id 

4.  The  case  of  Ha^eell  v.  Ooodchild,  { 12 
Wendell,  373,)  commented  on  and  ex- 
plained, id 

See  Costs,  4, 5. 

Judgments  and  Exccimo  n,  1  to  S, 

7,8. 
Mortgage  of  LANns. 
Redemption. 


LIMITATION,  STATDIE  OF 

See  Amendment.  2,  3. 
Plradtno,  23,  24,  30. 
Practice,  64,  65. 
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LOAN. 
See  ARBintATioN  and  Awaed,  1  to  4. 

DiLLfl  OP  EZCHANGB  AND    PROMISSO- 
RY NoTRs,  8  to  10,  42«  51,  52. 
MoNBV  Lent. 
Usury. 


LOSS  OF  WRITTEN  INSTRU- 
MENT. 

See  EvioKNCK,  20  to  23. 


LOST  PROPERTY. 
See  liARCKNY,  1,  2. 

LUNATICS. 

See  Idiots,  Lunatics,  &c. 

m 

MAIL,  PAPERS  SENT  BY. 

See  Assumpsit,  10  to  13. 

Bills  op  Exchange  and  Promisso* 

RY  Notes,!,  19  to  24. 
Practice,  25  to  27. 

MANDAMUS. 

1.  As  a  general  rule,  the  peremptory  writ 
of  mandamus  loust  pursue  the  alterna- 
tive one,  in  respect  to  the  thing  re- 
ouired  to  be  done.  The  People ^  ex  rel. 
The  Commiseioners  of  Highways  of 
Poughkeepeie  and  FishkiU^  v.  The 
Board  of  Supervisors  of  the  County  of 
Dutchess,  50 

2  Sernble,  that  persons  upon  whom  a  tax 
has  been  illegally  impos<*d,  and  which 
is  about  to  be  collected,  can  obtain  no 
relief  through  a  mandamus.  The  Peo- 
pUy  ex  rel.  Onderdoak,  v.  The  S'/per- 
visors  of  Queens  County,  195 

See  Corporation,  4. 
Excise. 

Medical  Society. 
Supervisors,  5  to  7,  14. 


MARRIAGE. 

I.  On  a  question  as  to  the  legitimacy  of 
A.,  it  appeared  that  her  parents  had 


been  intimate  in  the  way  of  courtslnp 
for  nearly  a  year  before  her  birth-^that 
they  intended  to  be  married — ^that  Iter 
father,  being  a  Fea-faring  man,  left  on 
a  voyage,  and  was  accidentally  detain 
ed  longer  than  he  expected — that  A. 
was  born  a  few  days  before  his  return-^ 
that  within  a  week  or  so  after,  the  pa- 
rents  were  publicly  married  by  a  cler. 
^man — that  they  subsequently  cohab- 
ited as  husband  and  wife  for  many 
years,  and  until  their  separati<N]  by 
death,  always  treating  A.  as  tlier  le- 
gitimate child;  Held,  sufficient  to 
warrant  a  jury  in  finding  that  a  mar. 
riage  in  fact  existed  previous  to  A.*s 
birth,  notwithstanding  the  ccsremony 
which  look  place  afterward.  Starr 
and  others  v.  P^ck,  270 

2.  In  the  absence  of  proof  as  to  what  was 
the  law  of  Connecticut  respecting  mar- 
riage, the  court  presumed  that  the  com- 
mon law  prevailed  there.  id 

3.  At  common  law,  no  formal  ceremony 
is  requisite  to  give  validity  to  a  mar- 
riage ;  but  a  contract  between  the  par- 
ties per  verba  depresenti  is  enough,  id 

4.  So,  semble,  of  such  a  contract,  in  cer- 
tain cases,  though  executory  in  furm, 
if  followed  by  cohabitation  ;  for  the  acta 
of  the  parties  may  be  taken  as  giving 
a  construction  to  their  words,  and  ren- 
dering them  presently  operative.        id 

5.  Cohabitation  between  a  male  and  fe- 
male is  to  be  presumed  innocent  and 
lawful,  unless  there  are  circumstances 
marking  the  case  as  one  of  piostitii* 
tion.  1^ 

See  Deed,  4,  5,  9, 10. 
Evidence,  44. 
Practice,  8,  39,  40. 
Principal  and  AoEirr,  4. 


MASTER  AND  OWNER. 
See  Stkamboati. 

MEASURES. 
See  Wexgiiti  and  Mkaidbbi 

MECHANIC'S  LIEN. 
See  Lien. 
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MEDICAL  SOCIETY. 

Thw  court  will  not  grrant  a  mandamus  to 
compel  a  county  medical  society  to  ad- 
mit one  as  a  member,  where  it  clearly 
appcarn  lh«it  if  admitted  he  would  be  j 
immediately  liable  to  expulsion  for 
|rross  if^noranoe  or  misconduct.  Ex 
yarte  Paine,  665 


MEMORANDUM. 
See  Evidence,  25. 

MERGER. 

Set  Assumpsit,  8. 

Bar  by  Former  Suit  or  Award. 
Debtors,  AescoffDiNO,  Co.nccaleDj 

&c.  4. 
MoRTOAOE  OP  Lands,  1  to  3. 
Release,  1  to  4. 

MERITS,  AFFIDAVIT  OF. 

«r«  Practice,  16  to  23,  31,  35.  3^  46 

to  48. 

MISDEMEANOR. 
See  Ofhcer,  1. 

MISJOINDER  OF  COUNTS. 

Aree  Court  op  a  Justice  op  the  Peace, 
2. 
Insurance,  3,4. 
Pleading,  5,  22. 

MISJOINDER  OF  PARTIES. 

See  Inrurancr,  7  to  9. 
Pleading,  7. 

MISTAKE. 

See  Bills  OP  Exchange  and  Promisso- 
ry Notes.  29.  32. 
Evidence,  32,  33, 49. 


MONEY  HAD  AND  RECEIVED. 
See  Assumpsit,  4,  5, 10. 

Vol.  L  91 


See  Bills  op  Exchange  and  Peomisso* 
KT  Notes,  25  to  32. 


MONEY  LENT. 

The  defendant  havin^r  taken  out  criminnl 
process,  put  it  into  the  plaintiff's  hand% 
who  was  a  constable  at  Uticn,  witb 
directions  to  proceed  to  BuflTalo  and 
serve  it,  which  the  plaintiff  did  ;  but 
before  starting,  he  asked  the  defendant 
for  money,  sayinfr  he  had  not  cnou&fh 
to  go  with  ;  whereupon  the  dpfcndnnt 
let  him  have  $30:  Held^  that  this 
must  be  regarded  as  money  lent,  not. 
withstanding^  a  declaration  of  the  de- 
fendant  afterward,  that  it  had  cost  him 
$40  or  $50  for  eomtable's  fees  ;  eppo. 
cialiy,  as  the  plaintiff  had  presented  his 
claim  for  the  services  to  the  board  of 
supervisors,  and  obtained  the  proper 
allowance.     Parker  v.  Nevoland,     87 

See  Action,  1. 

Arbitration  and  Award,  1  to  4. 


MONEY  PAID,  &c. 
See  AasuMmT,  7. 

MORAL  OBLIGATION. 
See  Promise. 

MORTGAGE  OF  CHATTELS 

1.  After  default  in  payment  of  a  chattel 
mortgage,  the  mortgagee's  title  to  the 
property  becomes  absolute  at  law,  and 
tie  is  entitled  to  the  possession  immedi. 
ately.  Hence,  he  may  maintain  re« 
plevin  in  the  cepit  against  one  who 
tortiously  takes  it  from  the  mortgagor. 
FuUer  v.  Acker,  ATS 

2.  Nor  can  it  vary  the  case  though,  8nb<> 
sequent  to  the  default,  the  mortgagee 
filed  a  copy  of  the  mortgage  and  a 
statement,  pursu'int  to  the  act  of  April 
29M,  1833 ;  for  that  will  not  operaiS 
an  extension  of  credit,  or  give  the  mort- 
gagor any  additional  right  of  posses- 
sion, id 

See  Costs,  4,  5. 

Fixtures,  1  to  4. 
Fraud,  22  to  27. 
Evidence,  32,  3& 
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MORTGAGE  OF  LANDS. 

1.  Where  the  assignee  of  a  morlrage 
takes  a  qait-claim  deed  of  one  htuf  of 
the  mortj^agcd  premises,  this  does  not 
extinguish  the  mortgage.  At  most,  it 
can  only  operate  an  extinguishment 
of  a  part  of  the  mortgage  debt,  leaving 
the  assignee  at  liberty  to  foreclose  for 
the  residue.     Klock  y.  Cronkhiie,  107 


ft.  It  will  make  no  difierence  in  such  case, 
that  the  assignee's  title  to  such  half  is 
derived  from  one  who  had  purchased 
it  of  the  mortgagor,  and  gave  back  an 
agreement  to  pay  off  the  mortgage  ;  es- 
pecially if  the  assignee  had  no  notice  of 
the  agreement.  And  aemble,  even 
were  he  notified,  the  result  would  be 
the  same.  t^ 


3.  Quere,  whether,  if  the  assignee's  deed, 
instead  of  being  for  halfy  had  covered 
the  whole  premises,  it  could  have  ope- 
rated an  extinguishment  of  the  mort- 
gage, id 

4  Where  one,  in  a  mortgage  foreclosure 
under  the  statute,  through  an  honest 
mistake  of  his  legal  rights,  claims  in  his 
notice  more  than  is  due  him,  this  will 
not  affect  the  validity  of  the  sale.  And 
fur'e,  whether  such  erroneous  claim 
could,  under  any  circumstances,  pre- 
vent the  purchaser  from  acquiring  a 
good  title.  id 

5.  £.  having  a  judgment,  obtained  in 
1832,  which  was  a  lien  on  premises 
covered  by  a  prior  mortgage  dated  in 
1B29,  caused  the  same  to  be  levied  on 
and  sold,  and  bid  tliem  in  himself. 
After  the  sale  became  absolute,  he  ob- 
tained the  sheriff's  deed,  and  the  mort- 
gage was  foreclosed  under  the  statute. 
Held,  that  E.  acquired  no  title  under 
the  judgment,  and  of  course  could  con- 
vey none  to  the  defendant,  his  gran- 
tee, id 

iief  Assumpsit,  7  to  9,  14. 
Dp.bd,  9  to  11. 
Evidence,  44,  48,  49- 
Fraudui^nt  Conveyances,  1 ,  2. 


NATIONAL  LAW. 

See  Grimes. 

War  and  Pracb. 


NE  REGIPIATUR. 
See  Practice,  28  to  30. 


MURDER. 

A>e  Crimes. 

Habrab  Corpus,  4  to  10. 
War  and  Peace,  6  to  8. 


NEIGHBORING  STATE,  ACTS. 
RECORDS,  &C. 

See  Bail  in  Civil  Cases,  3  to  6. 

Debtors,  Abbcondino,  Conckilkd^ 

&c.  3,  4. 
Marriage,  2. 
Pleading,  26  to  29. 


NEW  TRIAL. 

1.  Where  a  plaintifT  requested  tte  juagv 
to  charge  in  respect  to  the  defence  of 
usury,  that  it  must  be  proved  beyond  a 
rea9onable  doubt,  or  the  jury  must  find 
against  it ;  and  he  refused  fo  to  char^ge, 
telling  the  jury  that  it  was  enough  if 
they  were  satisfied  usury  was  made 
out:  Held,  that  this  being  nothing 
more  than  denying  one  proposition  and 
affirming  another  identical  with  it,  af- 
forded no  ground  for  ordering  a  new 
trial.    Aeby  v.  Rapelye  and  others,    9 

2.  A  motion  for  a  new  trial,  on  a  com, 
will  be  denied,  fCireem«, irrespective  of 
the  ground  on  which  the  canae  wan 
disposed  of  at  the  circuit,  if  the  court 
see  that  another  exists  which  must  ul- 
timately prove  fatal  to  the  party  mov- 
ing ;  otherwise,  where  the  question 
arises  on  bill  of  exceptionM.  norton  ▼. 
Hendershot,  US 

3.  A  new  trial  will  not  be  granted  be- 
cause it  appears  by  the  bill  of  excep- 
tions that  the  circuit  judge,  in  |m>- 
nouncing  a  correct  decision^  gRvc  au 
erroneous  reason  for  it  Curt'S  v. 
Hubbard,  336 

4.  A  judge  may  lawfully  refuse  to  modifV 
his  charge  to  the  jury,  where  the  mod- 
ificBtion  requested  would  not  vary  the 
leffal  effect  of  the  charge,  but  only  its 
phraseology.  Hanford  v.  Artcher,  347 


INDEX. 


723 


5.  Accordingly,  on  a  question  of  fraud  as 
to  creditors  arising  under  2  R.  S.  70,  ^ 
5,  2d  ed.,  where  it  appeared  that  the 
debtor  had  amigned  the  property  in 
question  ostensibly  in  trunt  for  creditors, 
that  the  plaintiff  purchased  it  uf  the 
assignees,  and  then  entrusted  it  to  the 
debtor  to  sell,  but  the  property  had 
never  been  removed  from  where  the 
debtor  kept  it  when  he  assigned :  Held^ 
that  after  the  judge  had  read  the  stat- 
ute  to  the  jury,  and  told  them,  the  ques- 
tion of  fraudulent  intent  was  one  of 
fact  for  their  decision.,  he  was  not 
bound,  on  the  request  of  counsel,  to 
charge  afterward,  that  if  they  believed 
the  sale  was  made  in  good  faith,  and 
without  any  intent  to  defraud  credit- 
ora,  it  was  valid,  id 

6.  And  the  judge  having  charged  the  jury 
to  inquire,  whether  the  assignment  had 
been  accompanied  by  an  immediatn 
delivery,  and  followed  by  an  actual  and 
continued  change  of  possession :  and 
that  if  so,  their  verdict  should  be  for 
the  plaintiff:  Held,  he  was  not  bound, 
though  requested  to  charge  afterward, 
thai  if  the  plaintiff  when  he  purchased, 
actually  and  bona  fide  employed  the 
debtor  as  his  agent  to  sell,  ^^c,  it 
would  not  render  the  sale  void ;  for 
this  was  included  in  the  charge  given. 

id 

7.  Where  a  charge  is  requested  in  favor 
of  a  given  proposition,  which  the  judge 
cannot  legally  sanction  without  con- 
necting other  matters  with  it,  he  may 
overrule  the  request  absolutely.  Ac- 
cordingly, he  having  been  called  on  in 
this  case  to  charge,  that  if  the  as- 
signees took  and  retained  possession 
till  the  plaintiff  *s  purchase,  his  employ- 
ing the  debtor  as  his  agent  did  not 
render  the  sale  void:  Held,  that  as 
the  correctness  of  the  proposition  de- 
pended on  the  particular  nature  and 
object  of  the  employment,  the  decision 
of  the  judge  overruling  it  was  proper,  id 

B  Even  thouvli  '^  new  trial  is  moved  for 
upon  a  case,  the  grounds  assumed  on 
the  argument  should,  in  general,  appear 
to  have  been  di^itinctly  mentioned  to 
the  judge  at  the  trial.  Stafford  v. 
Bacont  532 

9m  Bill  op  Bxceptio.ns,  1  to  4. 
Dbmurrbr  to  Evidkncb,  7. 

EviDiBNCK,  37. 

Fraud,  "22  to  27. 

JURT,  I  to  4. 

Practice,  1,  3. 


NEW-YORK,  cm  OF. 

<See  LiKN. 

Oppicbr,  13,  14. 
Streets,  1  to  8. 


NOLLE  PJIOSEQUL 

1.  The  court  has  no  power  to  order  tfai 
entry  of  a  nolle  prosequi  upon  an  ir.- 
dictment  The  People  v.  Alexander 
McLeod,  377 

2.  This  power,  at  common  law,  conid 
only  be  exercised  by  the  attorney  gen- 
eral, and,  it  seems,  we  have  no  statute 
depriving  him  of  it  id 

3.  But  a  district  attorney  cannot  enter  a 
nolle  prosequi,  without  leave  from  tlie 
proper  court  id 


NON-IMPRISONMENT  ACT 
See  Imprisonment. 


NON-JOINDER. 

See  Abatement,  1  to  5. 
Tenants  in  Common,  6. 


NONSUIT,  JUDGMENT  AS  IN 
CASE   OF. 

See  Practicb,  28  to  30. 


NOTARY. 

See  Bills  op  Exchanob  and  Promii 
RY  xVotbs,  1, 19  to  24. 


NOTICE. 

See  ARBrTRATioN  and  Award,  17, 98. 
Assumpsit,  II. 
Bills  op  Exchanob  and  Promibmk 

RY  Notes,  1,  19  to  25,  30, 31. 
Deed,  9,  10,  11. 
Evidence,  44. 
Jurisdiction. 
Landlord  and  Tenant. 
Partnership,  6  to  9. 
Pleading,  26  to  29. 
Practice,  12,  20,  21,  2-1,  31,34, 

38.  54  to  5i) 
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See  SciRB  Facias,  & 
Strbktb,  6,  7. 
Surrogate,  7  to  10. 


NOTICE  OF  SPECIAL  MATTER. 
See  FRACfriCE,  54  to  5G. 
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OATH. 

See  Arbitration  and  Award,  9. 
DErosmoN,  7. 


OBJECTIONS  TO  EVIDENCE. 

See  Attorney  ard  Counsel,  3. 
Deposition,  10, 11,  13. 
Evidence,  24 


OFFICER 

1.  A  constable  taking  fees  bejrond  the 
amoant  allowed  bj  law,  is  indictable 
as  for  a  misdemeanor.  Parker  y.  NetO' 
land,  til 

2.  Wh«re  the  plaintiiFand  defendant,  be- 
in^  constables,  had  each  levied  on  the 
same  property,  pursuant  to  attachments 
in  favor  of  different  creditors,  regular 
on  tlieir  face,  btit  really  void  as  against 
the  respective  parties  who  procured 
them  because  of  having  issued  on  de- 
fective affidavits ;  held,  that  though 
the  plaintiff  levied  first,  and  had  taken 
possession,  he  could  not  maintain  tres- 
pass de  bonis  against  the  defendant  for 
a  subsequent  levy  and  taking  under  his 
attachment  Norton  v.  Hendershot,  1 18 

3  It  can  make  no  difference,  in  such  case, 
that  the  defendant  stands  indemnified 
by  the  persons  under  whose  process  he 
acted.  id 

4.  Had  the  party  whose  property  was  ta- 
ken sued  either  officer,  the  process 
would  have  been  a  defence.  id 

5.  And  had  the  creditor,  in  tho  attach- 
ment under  which  the  plaintiff  acted, 
suf'd  Iv'm,  because  of  the  loss  of  the 
pf-ope'ty.  the  want  of  jurisdiction  would 
Qiive  bi'eti  .1  defence.  id 


6.  Mere  irregularity  in  the  piooess,  Iioir* 
ever,  would  not  be  a  defence,  id.  noie(e] 

7.  The  rule  justifying  an  officer  actini; 
under  process  apparently  regular,  but 
really  void  as  to  the  party,  for  want  of 
jurisdiction,  is  one  of  protection  merely. 

The  officer  may  defend  under  such 
process,  but  he  cannot  build  up  a  title 
upon  it,  so  as  to  maintain  actions 
against  third  persons.  id 

8.  Where  a  sheriff  broke  an  outer  door  of 
a  house  for  the  purpose  of  levying  on 
goods  of  the  occupant ;  held,  that  the 
levy  being  illegal,  even  a  visitor  at  the 
house  might  lawfully  resist  the  sheriff's 
attempt  to  remove  the  goods,  using  no 
more  force  than  was  necessary  for  that 
purpose.     Curtis  y.  Hubbard,        336 

9.  Though  the  outer  door  of  a  bouse  is 
closed  merely  by  being  latched  in  the 
ordinary  way,  tne  sheriff  has  no  right 
to  enter  for  the  purpose  of  levying  by 
virtue  oCaJL  fa.  id 

10.  What  would  be  a  breaking  of  the 
outer  door  in  burglary,  will  be  equally  a 
breaking  by  a  sheriff  wSo  enters  to 
make  a  levy.  id 

11 .  If  the  outer  door  be  shut,  the  sheriff 
has  no  right  to  enter,  though  the  owner 
or  occupant  be  absent ;  for  the  house, 
under  such  circumstances,  is  equally  a 
protection  to  his  family  and  goods,  as 
to  himselH  id 

12.  And,  semble,  the  protection  extends 
to  the  person  and  property  of  a  guest 
within  the  house,  unless  he  has  gone 
there  to  avoid  the  process  held  by  the 
sheriff;  in  which  caso  the  latter,  after 
demanding  leave  to  enter,  and  being 
refused,  may  break  open  tin  outer 
door.  t# 

13.  The  revised  statutes,  as  well  as  the 
act  of  1821,  providing  for  the  annual 
salary  to  the  district  attorney  of  New- 
York,  preclude  that  officer  from  a  right 
to  compensation  extra  the  salary,  on 
account  of  suits  brought  by  him  for 
fines  and  forfeited  recogniiances.  The 
People,  ex  reL  Phoenix,  y.  The  Su" 
pervisors,  j^c.  of  New^York,  3(9 

14.  A  salary  officer  cannot  rigfatfolly 
claim  compensation  extra  his  salaiy  for 
performing  a  new  duty,  oroneiropcjed 
by  the  legislature  since  the  saiary  was 
provided.  id 
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15.  An  oflScer  selling  propertjr  at  public 
▼emlue,  is  not  bound  to  receive  the  bid 
of  an  infant :  and  therefore,  on  a  sale 
nndor  a  tax  warrant  by  a  school  dis- 
trict collector,  where  an  infant  bid  a 
certain  sum  for  the  property,  and  the 
officer,withoatrr^rding  his  bid,  struck 
it  oif  to  another  lor  less  ;  held,  that  he 
was  not  liable  to  an  action  for  the  dif- 
ference between  the  bids.  Kinney  v. 
Showdy,  544 

16.  In  f|renenil,  where  a  duty  is  imposed 
upon  officers  by  statute,  whether  by 
words  peremptory  in  themselves,  or 
merely  permiwive,  they  have  no  dis- 
cretion to  refuse  its  performance  as 
agrainst  a  party  havinjjr  an  absolute  in- 
terest in  it.  Martin  v.  The  Mayor, 
^e.  of  Brooklyn,  545 

17.  The  acU  of  officers  de  facto  are  as 
▼alid,  so  far  as  the  public  is  concerned, 
as  though  they  were  officers  de  jure. 
The  People,  ex  rel  Woodward,  v.  Co- 
vert 0nd  others,  674 

See  Assumpsit,  1  to  6. 
Bond,  1  to  7. 

(/ANAL  CoMMISSIONBRSv  1  tO  9. 

Cbrtiorari,  4  to  9. 

Contempt. 

Corporation,  1  to  4. 

Costs,  14,  15. 

Court  op  Special  Sbsbiomi,  1. 

Depositions,  8,  9. 

Excise. 

Habeas  Corpus,  1  to  3. 

Insolvent. 

Money  Lent,  1. 

Nolle  Proseqol 

Prohibition. 

Streets,  9  to  11. 

Supervisors. 


OFFICES,  SALE  OF. 
See  Bond,  I  to  3. 


ONUS  PROBAND!. 

See  Arbitration  and  Award,  17. 

Bills  of  Exchange  and  Promisso* 

RY  Notes,  3d,  39. 
Deposition,  4,  5,  7,  9. 
Ejectment,  1. 

RviDB.NCR.  2, 15  to  19,  26.  27,  34. 
Jurisdiction,  4,  7. 
Lien. 

Pleading,  11. 
Surrogate,  10. 


See  Usury,  8,  9. 

War  AMD  Peace,  1,8 


ORDER  OF  EVIDENCE. 

See  Bill  op  Exceptions,  3. 
Evidence,  28  to  30. 


ORDER  OF  JUDGE  OR  COMMIS. 
SIONER. 

See  Practice,  7. 


ORDER  OF  SALE. 
See  Surrogate. 


ORDER  TO  PAY,  5tc 

See  Assumpsit,  1 ,  2,  5,  6. 

Bills  op  Exchange  and  Promioo* 
RY  Notes,  48  to  50. 


OUTER  DOOR. 
See  Officer,  8  to  12. 


PAROL  EVIDENCE. 

See  Arbitration  and  Award,  5,  6,  9 

10,21,26,27,30. 
Bills  op  Exchange  and  Promismh 

RY  Notes,  41,  2. 
Costs,  5. 

Evidence,  3,  4,  32,  33  .45  to  49. 
Release,  1  to  4. 


PARTICULARS.  BILL  OF 
See  Practice,  20  to  23,  31. 


PARTIES  TO  ACTIONa 

See  Abatement,  1  to  5. 
Assumpsit,  15. 
Idiots,  Lunatics,  &c. 
Insurance,  7,  8,  9. 
Partnership,  1. 
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See  Pleading,  7. 
i:>ciRB  Facias. 

Tenants  in  Common,  1,  2,  5, 6. 
Witness,  11,  12. 


PARTNERSHIP. 

I  One  of  several  partners  cannot  receive 
anoUier  into  the  firm  without  the  con- 
sent of  his  copartners.  But,  sembUf  if 
the  rest  choose  to  adopt  the  arrange- 
ment, e.  ^;.  hy  joining  the  names  of  all 
in  an  action  for  a  demand  subsequent- 
ly contracted,  they  may  do  so,  and  the 
action  will  be  maintained.  Putnam 
and  others  v.  Wise,  234 

2.  C.  loaned  B.  $1000  for  a  year,  leased 
him  a  build in^^  to  be  occupied  as  a 
store  for  the  pame  period,  and  stipula- 
ted that  his  son  should  attend  the  store 
as  B.'s  clerk  without  specific  compen- 
sation : — In  consideration  whereof,  B. 
Agreed  to  invest  $3000  in  the  store, 
conduct  it  during  the  year,  and  at  the 
expiration  thereof  repay  the  $1000  and 
surrender  the  premises  if  required,  ac- 
counting for  the  business  done,  and 
rendering  to  C.  one  equal  third  of  all 
the  profitSt  &c. :  Held,  sufficient  to 
constitute  a  partnership,  especially  as 
to  third  perwins.  Cuahman  and  others 
V.  Bailey  ^  Conkling,  526 

3.  One  partner,  after  dissolution,  cannot 
bind  his  copartners  even  by  the  renew- 
al of  a  partnership  note.  National 
Bank  v.  Norton^  impleaded^  ^.     572 

4.  Nor  will  a  power  reserved  to  him  in  the 
articles  of  dissolution  to  settle  the  busi- 
ness of  the  firm,  and  for  that  purpose 
to  use  their  name^  enable  him  so  to 
bind  his  copartners.  id 

5.  The  extent  of  a  power  to  settle ,  con- 
sidered and  discussed.  id 

6.  The  acts  of  one  partner,  though  after 
dissolution,  will  bind  his  copartners  in 
respect  to  all  persons  who  have  pre- 
viously dealt  with  them  as  a  firm,  ex- 
cept those  to  whom  actual  notice  of 
the  dissolution  has  been  given.  id 

7  Notice  of  dissolution  published  In  a 
newspaper,  and  thus  accidently  reach- 
ing a  bank  director,  is  not  equivalent 
to  actual  notice  to  the  bank ;  especially 
where,  by  the  charter,  the  director  has 
no  power  to  act  for  the  institution  save 
is  conjunction  with  others.  id 


8.  Otherwise,  semble,  of  noUee  tft  a  d^ 
rector  with  express  instructionB  to  ctoi 
municate  it  to  the  board  of  directors,  id 

9.  Two  partners,  A.  dt  B.,  gave  a  brmd 
and  warrant  of  attorney  to  C  &  D.  lo 
secure  the  latter  for  endorsements  made 
and  money  loaned  to  the  use  oi  the 
firm.  Afterward,  they  dissolved,  A. 
assigning  all  his  interest  in  the  partner- 
ship effects  to  B.,  who  thereupon  agre^ 
to  indemnify  A.  against  the  partnership 
debts.  The  fact  of  the  dissolution,  ai< 
well  as  its  tc^ms,  having  been  duly 
communicated  to  C.  &  D.,  thoy  enter- 
ed up  judgment  on  the  bond  and  war- 
rant ;  and  then  went  on  loaning  mrv.* 
neys  to  B.,  under  an  agreement  wiih 
him,  but  without  A.'s  consent,  that  the 
judgment  should  stand  as  security  for 
these  loans  also.  Held,  that  B.\s  agree- 
ment was  inoperative  as  to  A.,  who 
might  insist  that  the  money  collected 
under  the  judgment  from  the  individual 
property  of  B.,  should  go  primarily  U* 
extinguish  the  debt  for  which  the  bond 
and  warrant  were  originally  given  ; 
and  sufficient  having  been  so  collected, 
and  an  attempt  then  made  to  enlbrce 
the  judgment  against  the  individual 
property  of  A.,  a  perpetual  stay  of  pro- 
ceedings was  ordered  as  to  him.  Wil- 
liatns  ^  Macy  t.  Bush  ^  Spicer,  623 

See  Arbitration  and  Award,  1  to  4,  7. 
Bills  of  Exchange  and  Peomi 

rv  Notes,  35, 47. 
Fraud,  I,  11.20,21. 
Tf.nants  in  Common,  1,  3, 4. 
Witness,  7  to  9, 11,  12. 


PARTY  IN  INTEREST. 


See  Costs,  4  to  12. 
Court  op  Special 
Evidence,  42,  43. 
(Streets,  4,  8. 
Usury,  7. 
Witness,  11,12. 


PAYMENT. 

1.  The  promisMry  note  of  a  debtor  giTsa 
for  a  precedent  simple  contract  deniaiMl 
will  not  operate  as  payment,  so  as  to 
preclude  the  creditor  from  suing  on  the 
original  consideration,  thoagb  given 
under  an  express  agreement  that  it  ti-as 
to  be  reoeived  in  fall  satisfaction  anil 
discharge :  Otherwise,  if  the  note  h«i 
that  of  a  thk-d  person.  C^le  v.  C. 
Sackett  4-  E.  Sackett,  516 
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il  The  case  of  Arnold  v.  Camp.  {l^John. 
R.  <I09,)  considered  and  disapproved.  i<^ 

See  Accord  and  Satisfaction,  1. 
Action,  1. 

Arbitration  and  Award,  1,2,3,4. 
Biixs  OP  Exchange  and  Promibbo- 
RY  Notes.  25, 30, 32, 44  to  47, 49. 
Zvidkncie,  32, 33,42,  43. 
Judombnts  and  Rxecutionb,  1,  2, 

7,8. 
Partnership,  9. 
^.lUiN'iPAL  AND  Surety,  1 » 4,  5 


PEACE. 
See  War  and  Peace. 


f ETITION  FOR  SALE 
See  SvARJGAYK,  2  to  5,  7 

PHYSICIANS. 

See  Medical  Socibtt. 


PLAINTIFF  IN  INTEREST. 

See  Costs,  4  to  7. 

Court  of  Special  I^emions,  5. 
Evidence,  42, 43. 
Usury,  7. 
Witness,  11, 12. 


PLEA  PUIS  DARRIEW  CON- 
TINUANCE. 

See  Court  of  a  Justice  of  the  P£.«cb, 
7  to  9. 
Pleading,  4. 


PLEADING. 

I.  Covenant  by  the  defendants  to  ho<A>r 
the  plaintiff's  drafts  on  thentj  to  a  given 
amount,  and  authorizing  him,  with  the 
funds  thu9  raised,  to  purchase  a  steam 
enjjrine,  8lc.  to  be  used  in  a  common 
enterprise,  thry  moreover  to  defray  his 
neceeaary  expenses  incurred  in  prepar- 
injf  for  and  prosecuting  the  enterprise : 
Breach,  that  the  defendants  did  not 
honor,  St.c,  a  draft  drawn  by  the  plain- 
tifis,  with  the  consent  of  the  defend- 
ants, "^  one  of  them  who  accepted  it : 


Heldf  not  a  sufficient  breach — the  de« 
fendants  being  only  bound  to  honor 
drafts  when  drawn  on  alL  Glooer  v* 
Tuckt  Ewen  and  others,  66 

2.  Held,  also,  that  a  breach  alleging  a 
refusal  to  provide  funds  after  request, 
&.C.  for  the  purchase  of  a  bteam  engine, 
was  bad  ;  there  being  no  covenant  to 
provide  funds  for  that  purpose  indepen- 
dently of  the  drafts.  id 

3.  But  a  breach  was  held  well  assigned, 
which  alleged  a  refusal,  after  rct^uest, 
&,c.  to  defray  expenses  of  the  plamtiff 
necessarily  incurred,  the  deciaratioQ 
showing  for  what  the  expenses  were 
incurred,  and  thus,  that  they  were  ne- 
cessary expenses  within  the  covenant 

4  Though  a  judge  at  the  circuit  may  re- 
ceive a  plea  puis  darrien  continuance, 
without  proof  of  its  truth  ;  yet,  it  seems, 
he  should  reject  it,  unless  verified  in 
some  way.     West  v.  Stanley,  69 

5.  A  demurrer  for  misjoinder  of  counts 
must  be  U>  the  whole  declaration  ;  the 
defect  cannot  be  reached  under  a  de- 
murrer to  particular  counts.  Ferris  <f 
Eaton  V.  The  North  American  Fire 
Insurance  Company,  ^l 

6.  Doubtful  phraseology  in  a  pleading,  is 
to  be  construed  most  strongly  against 
the  pleader.  id 

7.  In  assumpsit,  a  plea  of  misjoinder  of^ 
plaintiffs  would  be  bad,  as  ainounting 
to  the  general  issue ;  but  otherwise,  in 
covenaiit.  id 

8.  Where,  in  trespass,  assault  and  battery, 
and  false  imprisonment,  the  defendant 
l>1eaded  the  general  issue  to  all  except 
ttie  false  imprisonment,  and  as  to  that« 
a  special  plea,  setting  out  a  warrant  for 
felony  issued  by  a  justice  of  the  peace, 
and  that  by  virtue  thereof  he  arrested 
the  defendant,  &c. ;  held,  that  a  repli- 
cation protesting  the  warrant,  and  its 
delivery  to  the  defendant  to  be  execu. 
ted,  and  then  replying  de  injuria  sua 
propria  absque  residua  causa.^  w»s 
gooid.    Stickle  v.  Richmond,  77 

9.  Such  a  replication  is  not  open  to  t'*n 
objection,  that  it  attempts  to  put  in  is* 
sue  several  distinct  matters,  or  that  the 
traverse  is  taken  to  a  mere  conclusion 
of  law.  id 

10.  The  general  replication,  de  injuria, 
&c.  to  sucli  a   plea,  would  be  bad : 
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and,  in  this  respect,  the  rule  is  the 
same,  whether  the  justification  be  un. 
der  procei«8  from  a  court  of  record,  or 
not  of  record.  id 

1 1.  A  replication  like  the  one  hi  question 
admits,  it  teemsy  the  warrant  in  the  de- 
fendant's hands,  and  devolves  on  the 
plaintiff  the  onuB  of  showinfjr  that, 
though  the  defendant  had  the  warrant, 
he  did  not  make  the  arrest  by  virtMe 
of  it  •        ^d 

12.  Had  the  plaintiff  intended  to  rely  on 
a  different  arrest  from  the  one  justified, 
or  on  the  act  having  been  done  und«r 
some  pretended  authority,  other  than 
the  warrant,  he  should  have  new  as- 
si^ed,  or  replied  setting  up  the  special 
matter.  ^  id 

13.  In  debt  on  bond,  conditioned  to  pay 
a  Bum  of  money  for  the  plaintiff  on  a 
bond  and  mortgage  executed  between 
third  persons,  and  to  gave  the  plaintiff 
harmless^  &c. ;  held^  that  a  breach,  aU 
leging  merely  that  the  sum  became 
due,  dec.  and  was  iiof  paid  at  the  day, 
was  well  assigned,  though  it  did  not 
show  that  the  plaintiff  had  been  actu- 
ally damnified.     Thotnaa  v.  ii//en,  1 45 

14.  The  case  of  Douglas  v.  Clark,  (14 
John.  R,  177,}  contra,  is  overruled,   id 

15.  Such  a  bond  is  more  than  a  bond  of 
indemnity — it  imposes  a  positive  obli- 

•   gation  to  pay  at  the  day.  id 

16.  A  special  plea  setting  up  matter  be- 
jrond  a  simple  denial  of  what  (he  plain- 
tiff, under  the  general  issue,  would  be 
bound  in  the  first  instance  to  prove,  is 
not  bad  as  amounting  to  the  general 
issue,  even  though  the  matter  would  be 
evidence  without  being  pleaded.  Hol- 
lister  and  another  v.  Bender,  150 

1 7.  Where,  to  a  declaration  in  debt  on 
simple  contract,  the  defendant  pleaded 
non  asBumpsit,  and  a  set-off  a^otiM/ 
the  prijtnises  menUoned  in  the  declara- 
tion ;  held,  that  the  plamtiff  might 
treat  the  plea  as  a  nullity,  and  enter 
the  defendant's  default  Van  Vechten 
V.  Cowell,  203 

18.  In  trespass  de  bonis,  a  plea  that  the 
g<()ods  in  question  were  the  property  of 
a  third  person,  and  that  the  defendants 
took  them  by  virtue  of  an  attachment 
against  him,  is  held  as  amounting  to 
the  general  iiisue ;  for  it  involves  a  de- 
val  of  the  plaintiff's  possession,  and 


therefore  gives  no  color  to  the  action 
Brown  and  another  v.  Artcher  and 
Van  Visit,  266 

19.  Otherwise,  if  the  plea  sorroiM  a  pos- 
session in  the  plaintiff  under  some  de- 
fectjve  title.  td 

20.  Tlie  same  general  doctrine  applies  in 
trespass  quart  clausum  /regit,  witli 
respect  to  a  plea  of  title  in  a  third  per- 
son, under  whose  authority  the  defend- 
ant  entered,  Sec. ;  for  the  plea  is  a  vir- 
tual denial  that  there  was  any  tres- 
pass, id 

21.  The  usual  test  in  ascertaining  whether 
a  plea  amounts  to  the  general  issue,  is 
to  see  if  it  takes  away  all  color  for 
maintaining  the  action,  by  fixing  a  neg- 
ative on  the  plaintiff's  right  in  the  first 
instance.  id 

22.  A  count  in  case  for  a  tort,  cannot  be 
joined  with  one  upon  contract.  Martin 
▼.  T/te  Mayor,  ^c.  of  Brooklyn,    545 

23.  Where  one  of  two  defendants,  in  an- 
swer to  a  declaration  on  a  joint  promise 
of  both,  pleaded  that  he  did  not  under- 
titke  and  promise  within  six  years, 
&c. ;  held,  good  in  substance,  as  the 
plea  amounted  in  legal  effect  to  a  de- 
nial of  a  promise  by  cither.  Stih:  ell, 
adm*r,  ^c.  v.  Haabrouck,  impleaded 
with  Wyckoff,  561 

24.  Non  assumpsit  infra  sex  annos,  is  no 
answer  to  a  count  on  a  promissory 
note  payable  at  a  day  subsequent  to 
its  date.  id 

25.  A  plea  purporting  in  form  to  answer 
the  whole  declaration,  but  containing 
matter  which  legally  answers  only  a 
part  of  it,  is  bad.  id 

26.  In  a  suit  on  a  judgment  of  a  court  of 
a  neighboring  state,  the  plea  showed 
the  judgment  void  for  want  of  jurisdic- 
tion as  to  the  person  of  the  defendant ; 
and  held,  that  a  replication  stating  the 
defendant  to  have  been  personally  du.'y 
notified  by  the  officer  who  served  tU 
process  by  which  the  suit  was  com- 
menced,  j^.  without  showing  to  what 
the  notice  related,  was  bad  in  suh- 
stance.    Long  v.  Long,  597 

27.  So,  of  a  replicatkm  that  the  defendant 
had  personal  notice  of  the  commence' 
ment  of  the  sritl^  ^.,  it  not  appearing 
who  gave  him  »iotJce  *4 
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88.  The  words,  permnally  notiJUd,  are 
improper  in  pleading,  where  the  object 
is  to  show  that  a  court  had  acquired 
jarisdiction  of  ih*^  person  of  the  defen- 
dant The  avC'Oient  should  be,  that 
ke  1008  gerved  t  Uh  process  to  appear, 
(fc  ;  or,  thai  hj  appeared  in  the  ac- 
tion, jrC'  '^ 

^.  A  plea  to  the  jurisdiction  of  a  superior 
court  should  show  that  there  is  another 
court  of  the  same  state  or  country  in 
which  effectual  justice  may  be  done. 
Otis  and  another  v.  Wakeman,      604 

30.  Semhle,  a  plea  of  not  guilty  within 
three  years,  instead  ot actio  non  accrC' 
vit,  &,c,  is  bad.  Fisher  v.  Pond,  late 
sheriff,  j-c.  672 

See  Abatbmrnt,  1  to  5. 

AWENDMSNT,  1  tO  4. 

Assumpsit,  4,  5, 6,  16. 

Bail,  2  to  6. 

Costs,  1,  2. 

Court  of  a  Justice  of  the  Peace, 

1,  «•  7,  O,   «7> 

Ejectment,  3  to  6. 

Etidencb,  16  to  19,  42,  43. 

Insurance,  3  to  9. 

Practice,  16  to  23,  31,  35,  38. 

Promise,  3. 

Keplevin,  1. 

Scire  Facias. 

Variance. 


POLICY  OF  INSURANCE. 
See  Insurance. 


POSTMASTER. 

The  postmaster  general  is  not  liable  for 
the  norftasance  of  a  deputy  postmas- 
ter, though  the  latter  hoi  is  by  appoint- 
ment from  tlie  former.  Martin  v.  The 
Mayor,  ^e.  of  Brooklyn,  545 


POWER. 


that  the  grantor  conveyed  partly  for 
money,  and  partly  in  consideration  of 
an  equitable  claim  of  the  grantee,  was 
held  a  departure  from  its  purpose,  and 
therefore  voia.  B.  Waldron  and  Salty 
Ann  his  wife  y.  Mary  C.  P,  McComh, 

111 

2.  A  naked  power  to  sell  must  be  pursued, 
both  in  respect  to  its  pur|x>se  or  object, 
and  the  forms  prescribed  in  it;  and, 
senile,  a  deed  under  it,  exhibiting  a 
defect  in  either  particular,  is  void,  lx>th 
at  law,  and  in  equity.  id 

I 

3.  So,  semhle,  in  respect  to  sales  under 
powers  of  a  public  nature ;  e.  g.  by 
collectors  of  taxes,  or  executors  or  ad- 
ministrators in  virtue  of  a  surrogate's 
decree  for  the  payment  of  debts,  £c.  id 

4.  A  statute  authority  by  which  one  may 
be  deprived  of  his  estate,  must  be 
strictly  pursued.  Bloom  and  another 
y.  Burdick,  130 

See  Arbitration  and  Award,  5, 7  to  9, 

1 1  to  30. 
Attorney  and  Counsel,  4,  5. 
BiLU  OP  Exchange  and  Promubo- 

RY  Notes,  35. 
Canal  Commissioners,  1  to  9l 
Certiorari. 
Corporation,  3. 
Deed,  8. 
Insolvent. 
Jurisdiction. 
Partnership,  1, 3  to  9. 


PRACTICE. 

1 .  Where,  by  consent  of  parties,  a  general 
verdict  was  taken  at  the  circuit,  sub- 
ject to  the  opinion  of  this  court  as  to 
certain  questions  raised  at  the  trial,  and 
the  facts  were  neither  agreed  on,  nor 
found  by  the  jury,  agreeably  to  the 
standing  rule  on  that  subject,  the  court 
ordered  a  new  trial  beciuse  of  the 
Banyer  v.  Ellice,  23 


2. 


i*  Where  a  naked  power  to  sell  lands,  was 
given  by  will,  accompanied  by  a  direc- 
tion, thikl  the  moneys  arising  from  the 
sale  should  be  invested,  He.  for  the  3. 
purposes  of  the  will :  Held,  that  accord- 
ing to  the  obvious  import  of  the  power, 
the  sale  mnst  be  for  cash,  or  something 
^hich  could  be  invested ;  and  a  deed 
under  it,  reciting  facts  which  showed 

Vol.  1.  92 


omission. 


The  rule  referred  to  requires  quite  as 
much  fullness  and  certainty,  respecting 
the  facts,  in  a  case  made,  as  in  a  spe- 
cial verdict  id 

The  venue  in  a  criminal  cause  may 
be  changed  on  motion  of  the  public 
prosecutor,  if  it  appear  that  a/atr  and 
impartial  trial  cannot  be  had  in  the 
county  where  the  indictment  was 
found.     The  People  v.  Webb,        179 


730 


INDEX. 


I.  Tbeie  is  no  fixed  rule  defining  what 
8hi.ll  or  shall  not  bo  received,  as  ptxKtf 
of  ihe  fact  tJiat  such  trial  cannot  be 
had.  id 

5  I'hc  venue  may  be  changed,  though 
there  has  been  no  actual  experiment 
made,  by  way  of  trying  the  cause,  or 
even  enipanneling  a  jury,  in  the  coun- 
ty where  the  venue  in  laid.  id 

6.  The  cases  of  Bowman  v.  Ely,  (2 
Wend.  t250,)  and  Messenger  v.  Holmes, 
( 12  id.  103,)  reviewed  and  explained,  id 

4n  order  made  by  a  supreme  court 
commissioner  to  stay  the  proceedings 
of  a  collector  of  taxes  on  his  warrant, 
with  a  view  to  a  motion,  is  a  nullity, 
and  may  be  disregarded  without  any 
formal  vacatur.  The  People^  ex  rei. 
Onderdonk^  v.  The  Supervisors  of 
Queens  County,  195 

8.  Where  it  is  intended  to  hold  the  de- 
fendant to  bail  in  an  action  for  a  breach 
of  a  promise  to  marry,  the  ac  etiam 
clause  in  the  capias  ad  respo  dendum 
\9  sufficient  if  it  be  in  the  ordinary  form 
in  assumpsit,  thus — "  und  also,  Slc 
upon  promises''^ — without  adding  any 
thing  mdicating  the  particular  nature 
of  the  promises.  Hapeman  v.  Wool- 
fwrd,  202 

9.  A  writ  of  rt'plevin,  though  returnable 
before  "  the  justices,**  &c.  instead  of 
^^our  justices,"  and  mentioning  no 
place  of  return,  is  amendable.  Cutler 
and  others  v.  Ratkbone,  sheriffs  ^c.  204 

10.  A  variance  between  the  writ,  and 
summons,  as  to  the  nature  of  the  ac- 
tion, the  writ  being  in  the  detineti  and 
the  summons  in  the  cepit  et  detinet,  is 
immaterial.  id 

II.  Otherwise  as  to  a  similar  variance 
between  the  writ  and  declaration,    id 

12.  The  summons  is  a  mere  notice,  and 
is  sufficient,  it  seems,  if  it  fairly  apprise 
the  defendant  of  the  action  being  re- 
plevin, of  the  name  of  the  plaintiff  and 
his  attorney,  of  the  court  whence  the 
writ  issued,  and  the  time  and  place 
for  the  defendant  to  appear.  id 

IB.  A  mistake  in  returning  a  writ  to  the 
wrong  clerk's  office,  is  not  gmund  for 
letting  aside  the  proceedings  ;  the 
statute  on  this  subject  being  merely 
directory.  w 


14.  Though  the  affidavit  of  property,  hA 
in  replevin,  may  be  made  by  a  third 
person  in  behaU  of  the  plaintin,  lie  masC 
do  it  from  facts  within  his  persona] 
knowledge,  independent  of  mere  hear- 
say of  the  party  or  others  ;  and  where 
the  affidavit  was  ro  drawn  as  to  raise 
the  inference  of  its  having  been  made 
upon  heal  say,  it  was  held  insufficient, 
but  amendable  upon  terms.  id 

15.  In  this  case,  the  replevin  bond  was 
executed  by  one  surety,  and  no  other 
person,  leaving  blanks  for  the  names 
of  the  obligee  and  the  peison  from 
whom  the  property  was  to  be  replevied  : 
and  in  that  condition  it  was  attested  by 
a  witness,  but  before  the  writ  was  exe- 
cuted, the  blanks  were  filled  up  by 
authority  from  the  surety,  in  the  attest- 
ing witness'  absence.  Held,  on  motion 
to  set  aside  the  proceedings,  that  the 
plaintiff  might  have  leave  to  amend 
upon  terms,  by  filing  a  new  bond,    id 

16.  In  verifying  a  plea  under  the  1st  rule 
of  May  term,  1840,  it  is  not  sufficient 
to  swear  to  a  defence  on  the  merits 
generally.  The  affidavit  must  point 
to  the  particular  demand  ou  which  tlis 
action  is  brought.  Calder  y.  LaU" 
sing,  212 

17.  But  where  the  declaration  was  on  an 
award  pursuant  to  a  parol  submission  ; 
HELD,  that  the  case  was  not  within  the 
act  of  1840,  and  therefore  the  plea 
need  not  be  verified  by  affidavit.       id 

18.  If  the  action  is  founded  either  wholly 
or  in  part  on  a  parol  agreement,  the 
defendant  may  plead  without  an  affi- 
davit of  merits.  id 

19.  It  seems,  (hat  had  the  submisswn 
been  t»  writing,  the  case  might  have 
been  bmught  within  the  statute  and 
rule  mentioned.  ^  id 

20.  Where  a  declaration  on  the  money 
counts  was  served,  with  a  notice  that 
certain  notes,  copies  whereof  were  snb* 
joined,  would  be  given  in  evidence,  bnt 
not  restricting  the  plaintiff's  claim  to 
those  demands ;  and  the  defendant  put 
in  a  plea  of  the  general  issne  without 
an  affidavit  of  merits :  Held,  that  the 
plaintifT  could  not  afterward  amend 
under  the  22d  rule,  by  serving  a  copy 
of  the  declaration  in  the  same  words  as 
the  one  before  delivered,  with  a  notice 
that  the  notes,  copies  of  which  were 
again  given,  constituted  the  only  eeuss 
of  action  rel'ed  on.  Chrysler  v.  James^ 
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tl.  Such  a  notice  is  not  a  bill  tf  par  tie- 
ulars,  either  in  terms  or  legai:.  effect,  id 

23.  It  seems,  that  if  a  plaintiff  has  served 
a  bill  of  particulars  with  hia  migiiial 
deQiamtkm,he  will  bit«ntitled  to  amend 
andflrthc  rale  in  question,  by  changing; 
the  form  of  the  particulars.  id 

23.  For  most  purposes  a  bill  of  particulars 
is  re^aided  as  au  amplification  of  the 
pleading  to  which  it  relates,  and  is  to  i 
be  consti  ued  as  forming  a  part  of  the 
plead  :rg.  id 

'24.  A  parly  moving  to  quash  or  super- 
sede a  writ  for  some  defect  therein, 
must  point  out  the  defect,  either  in  his 
affidavit  or  notice  of  motion.  It  is  not 
enough  that  the  papers  on  which  he 
moved  contain  a  copy  of  the  writ,  in 
which  the  defect  appears.  Wilson  v. 
Wetmore,  216 

25.  Service  of  papers  through  the  post  of- 
fice, under  rule  4th,  of  May  term,  1840, 
16  ineffectual,  unless  the  entire  postage 
legally  chargeable  thereon  be  paid.  So  | 
held,  where  the  person  mailing  them 
paid  as  fur  a  double  letter,  that  being 
all  the  postmaster  demanded,  though 
treble  postage  was  the  legal  charge: 
and  the  postmaster  at  the  ofBce  to 
which  the  letter  was  directed,  correct- 
ed the  charge,  and  demanded  the  bal- 
ance, in  consequence  of  which  the  at- 
torney for  whom  they  were  intended 
refused  to  take  them  out    Anon,  217 

2*3.  If  the  papers  are  properly  mailed,  the 
attorney  to  whom  they  are  sent  takes 
the  risK  of  all  accidents.  id 

27.  It  is  not  enough,  however,  that  the 

papers  are  directed  to  the  attorney ; 

they  must  be  enclosed  in  a  wrapper, 

6lc.  id 

28.  A  motion  for  judgment  a;)  in  case  of 
nonsuit  was  denied,  but  without  costs, 
where  tJie  defendant  had  prevented  a 
trial  by  entering  a  ne  recipiatur  which 
the  circuit  judge  refused  to  vacate  ;  the 
plaintiff's  attorney  now  swearing  that 
lie  was  unaware  of  the  rule  requiring 
the  circuit  roll  to  be  filed  the  first  day 
of  tho  circuit,  and  it  not  appearing  thnt 
any  of  the  defendant's  witnes.<«es  had 
left  court  before  the  cause  was  reached. 
Ogdensb  irgk  Bank  v.  Tift,  222 

19.  It  seems,  th  it  if  the  excuse  now  of- 
fived  for  not  filing  the  circuit  roll  had 
been  mido  to  appear  on  the  motion  for 


vacatur  before  the  circuit  judge,  the 
present  motion  woaid  have  been  den  fed 
toith  cQtU.  id 

30.  Que*  e,  whether  the  practice  of  enter- 
ing n  ne  recipiatur  is  not  abolished,  as 
to  cases  within  the  act  of  1840  d'ppcn- 
sing  with  both  circuit  roll  and  postea.  id 

31.  Where  a  declaration  containing  the 
money  counts  was  served,  to  which  was 
subjoined  the  copy  of  a  note,  with  a 
m-'re  notice  that  it  would  be  given  in 
evidencrp,  and  the  defendants  domaiid- 
ed  a  bill  of  particulars,  which  the  plain- 
tiff delivered,  therein  stating  that  (he 
note  was  the  only  cause  of  action  reli- 
ed on ;  held,  that  a  plea  subsequently 
served  might  be  disregarded,  unless 
verified  by  affidavit.  Comsiock  v. 
Merritt  and  others,  369 

32.  Where  there  are  several  plaintiffs  in  a 
cause,  it  is  no  objection  to  an  affidavit 
therein  that  the  christian  name  of  one 
of  them  is  omitted  in  the  title.  Maury 
and  another  v.  Van  Arnum,  370 

33.  If  there  be  several  plaintiffs  m  defen. 
dants  in  a  cause,  the  papers  may  be 
entitled  A.  B.  and  another  or  others, 
according  to  the  fact  id 

34.  Where  a  party  moved  to  strike  out 
pleas  ei9  false  amd  frivolous,  his  notice 
not  specifying  any  ground  for  the  mo- 
tion, and  his  affidavits  alleging  only 
that  the  pleas  were  false  ;  t^id,  he 
could  not  avail  himself  of  the //'too/ovs- 
ness  of  the  pleas.  id 

35.  Where  a  plea  has  been  duly  verified 
pursuant  to  the  first  rule  of  May  term, 
1840,  this  will  be  a  sufficient  answer 
to  a  motion  to  strike  it  out  tL9  false; 
no  new  affidavit  being  required  in  such 
case.  id 

36.  Where  the  maker  and  endorsers  of  a 
note  are  sued  together  under  the  act  of 
1832,  and  a  verdict  passes  in  favor  of 
all  the  defendants,  without  any  seve^ 
ranee  of  the  action,  only  one  judgment 
can  be  perfected  against  the  plaintiff. 
Aeby  v.  Rapelye  and  others,         371 

37.  But  if  there  be  a  severance  either  be- 
fore or  on  the  trial,  a  defendant  who 
succeeds  may  perfect  a  separate  judg- 
ment, without  reference  to  his  co-de- 
fendants.  id 

38.  The  first  rule  of  May  tenn,  1840,  as 
to  verifying  pleas,  only  applies  to 
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where  it  appcam  that  the  whole  caase 
of  action  is  on  one  or  more  written  in- 
struments or  records.  Hence,  where 
the  declaration  contained  two  Foecial 
counts  on  a  promissory  note,  together 
with  the  money  counts,  and  no  notice 
was  given  that  the  note  was  the  only 
cause  of^action  relied  on ;  held,  that  a 
plea  of  the  general  issue  to  the  whole 
declaration,  not  verified  according  to 
the  above  rule,  could  not  be  disregard- 
ed.    Carr  v.  Richardson,  372 

19.  A  defendant  cannot  be  held  to  bail 
without  a  judge's  order,  in  an  action  on 
contract,  (e  g.  a  promise  of  marriage,) 
where  the  damages  can  only  be  ren- 
dered certain  by  the  verdict  of  a  jury. 
Bromley  v.  Town,  373 

40.  The  revised  statutes  have  changed 
the  rule  which  prevailed  when  the  case 
of  Bunting  v.  Brown,  (13  John,  Rep. 
425,)  was  decided.  id 

41.  Where  the  defendant  served  papers 
for  a  motion  to  change  the  venue  from 
the  county  of  S.  to  the  county  of  M., 
together  with  an  order  to  stay  proceed- 
ings until  the  decision  of  the  motion  ; 
held,  that  the  plaintiff,  within  the  time 
specified  in  the  23d  rule,  might  never- 
theless amend  his  declaration,  by 
changing  the  venue  to  the  county  of 
A.     Wolrerton  v.  WelU,  374 

42.  In  such  case,  if  it  appear,  on  the 
motion,  that  the  plaintirT  has  a  suffi- 
cient number  of  witnesses  to  retain  ths 
venue  in  the  county  to  which  he  has 
changed  it  by  his  amendment,  and  the 
defendant  has  had  time  to  serve  new 
papers  since  the  amendment,  but  has 
omitted  so  to  do,  the  motion  will  be 
denied.  id 

13.  Afler  the  plaintiff  had  executed  a 
writ  of  inquiry,  the  defendant's  attor. 
ney  agreed  to  waive  a  motion  he  was 
about  making  to  set  aside  the  proceed- 
ings, and  gave  a  cognovit  for  the  same 
amount  at  which  the  damages  had 
been  assessed:  whereupon  the  plain- 
tiff's attorney  stipulated  not  to  perfect 
judgment  until  a  specified  period  there- 
after, but  delivered  thcstipulntion  upon 
an  express  parol  condition,  that  the  de- 
fendant should  pay  all  the  disburse- 
ments attending  the  execution  of  the 
writ  of  inquiry*  which  the  latter  neg- 
lected to  do,  though  repeatedly  re- 
quc*stcd : — Held,  that  the  6r)d  rule  did 
not  npply  to  the  c»se,  and  thit  the 
plaintiff  was  regular  in  perfecting  jud;j- 


ment  on  the  i  qnisition  Li  disrenid 
of  the  terms  of  his  stipulation.  jVir- 
ner  v.  Burrowt,  G21 

44.  Under  the  act  of  May  Uth,  1840, 
(iSess.  Law9  lb40,  p.  327,)  judgment 
may  be  entered  in  vacation,  on  a  wnt 
of  inquiry  returnable  at  the  succeeding 
term.  t3 

45.  In  cases  within  that  act,  a  writ  of 
inquiry  is  valid,  though  returnable  in 
vacatKHi.  id 

46.  Proof  of  service  of  papers  on  an  agent 
or  a  clerk  of  court,  is /irrma/aa>  suffi- 
cient, without  expressly  showmg  th< 
special  circumstances  required  by  rule 
8th  as  constituting  a  prop<T  case  for 
such  service.  AyrauU  v.  HoughiaiU 
ing,  635 


46.  An  affidavit  of  merits,  that  the  party 
"  has  fully  and  fairly  stated  the  fact* 
of  kit  COM,"  &c.  is  insufficient;  it 
should  be  that  he  "  has  fully  and  fairly 
stated  the  cast,**  &Ai.     Fitxhvgh  v. 

^    Tntax,  644 

47.  The  affidavit  ma^  be  that  he  has  sta- 
ted thit  cote,  or  hia  cote,  but  not  hi* 
defence.  Id.    Note  (a). 

48.  Nor  will  it  do  to  qualify  the  phrase- 
ok>gy  by  adding,  "  so  far  as  the  facts 
have  cofne  to  his  knowledge**  or  in  any 
other  manner,  unless  a  sufficient  ex- 
cuse therefor  be  expressly  shewn. 

Jd,    Note^a). 

49.  Where  a  motion  was  opposed  on  an 
affidavit  made  by  one  who  had  refuped 
to  testify  for  the  moving  party,  the 
court  denied  the  latter  a  comniission 
to  compel  the  witness  to  be  examined 
pursuant  to  2  R.  S.  457,  8,  §§  24.  25, 
2d  ed.,  on  the  ground  that  the  affidavit 
was  full  to  the  merits  of  the  motion, 
and  showed  that  a  further  examination 
would  be  useless.  RyersY.  Hedges^  646 

50.  And,  semblCf  a  commission  will  be 
denied  under  such  circumstances,  if 
the  adverse  party  produces  the  wit- 
ness' affidavit  touching  the  matters  in 
question  ;  for  it  will  I^  presumed  that 
he  has  told  the  whole  truth,  till  the 
contrary  appear.  id 

51.  A  defendant  in  ejectment  obtained  an 
injunction  from  chancery  a^inst  the 
further  prosecution  of  the  suit,  whexv 
upon  Ihe  plaintiff  discontinued  it,  and 
instituted    a    new   ejcntmeni  £or   th< 
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matter,  in  whi<^i  he  obtained 
Judginont  by  default;  held,  that  the 
existence  of  the  injunction  formed  no 
ground  for. trru ting  the  default  as  irreg- 
ular, or  for  ordering  a  stay  of  the  plain- 
tiflT'd  proceedings.  Burt  v.  Mapet,  64d 

t*2.  This  court  has  no  power  to  aid  in  en- 
forcing an  injunction  against  proceed- 
ings nt  litw,  and  can  take  no  notice  of 
the  injunction,  except  as  a  ground  for 
relieving  the  party  enjoined  from  the 
effect  of  delay,  or  the  omission  of  some 
necessary  step  in  the  cause.  id 

53.  The  case  of  Hoyt  y.  OeUton,  (13 
John.  Rep.  139,)  reviewed,  and  some 
of  itM  dicta  disapproved.  id 

54.  A  notice  of  special  matter  accompa- 
nying a  plea  of  the  general  issue,  will 
not  be  struck  out  as  frivolous,  if  it  con- 
tain what  may  plausibly  be  urged  in 
bar  of  the  action.    Lowry  v.  HaUf  663 

55.  The  main  reason  for  striking  out  friv- 
olous pletu^  (viz.  delay,)  does  not  ap- 
l*\y  to  a  notice,  id 

56.  A  notice,  however,  containing  matter 
palpably  absurd  and  impertinent,  will 
be  stricken  out  id 

57.  An  affidavit  to  change  venue  on  the 
gronnd  of  witnesses  rending  in  another 
county,  need  not  show  the  nature  of 
the  action.    AnonymouSf  668 

66.  Nor  need  it  state  the  county  where 
the  cause  of  action  arose.  id 

59.  The  doctrine  of  Franklin  y.  Under, 
hill,  (2  John.  Rep.  374,)  and  Tilling, 
hast  V.  King,  (6  Cowen's  Rep.  591.) 
declared  inapplicable  to  cases  of  this 
kind  since  the  revised  statutes.         id 

60.  The  affidavit  need  not  he,  in  terms, 
that  the  party  "  has  fully  and  fairly 
disclosed  the  facts  he  expects  to  prove," 
Slc.  ;  hut  will  be  sufficient,  in  this  re- 
spect, if  it  set  forth  simply  that  "  he 
has  stated  the  facts,*'  &c.  id 

61.  Nor  is  it  essential  that,  in  respect  to 
the  value  of  the  expected  testimony,  it 
«hould  say,  the  witnesses  are  each,  dec. 
material  '*  to  his  defence  ,***  other  equiv- 
alunt  words  may  be  substituted — as, 
that  they  are  material,  &c.  **for  the  de. 
fmdantf*  &c.  id 

n.  Hwagh  the  action  be  debt,  if  it  be 
bmight  on  an  account,  and  the  defen- 


dant snfTers  mlcriocutorT}adginentby 
default,  the  plaintifT's  damages  must 
be  assessed  under  a  writ  oj  inquiry, 
Wilson  V.  Darwin  and  anothet,      670 

63.  Where  a  motion  to  strike  out  a  plen 
B9 false,  laises  a  Question  oflaw  rather 
than  of  fact,  it  will  be  denied.  Fisher 
V.  Pond,  late  sheriff,  ^c.  672 

64.  Accordingly,  in  case  against  a  sheriff 
for  neglect  to  n*tum  an  execution,  it 
appearmg  that  the  execution  was  re- 
turnable more  than  three  years  before 
suit  commenced  ;  held,  that  a  plea  of 
not  guilty  within  three  years,  could 
not  be  struck  out  as  false,  on  an  affi- 
davit proving  the  neglect  to  return  it  id 

65.  Quere,  whether  the  statute  of  limita- 
tions commences  running,  in  sach 
case,  immediately  after  the  return  day 
of  the  execution?  ill 

See  Administrator,  1. 
Amendment,  1  to  4. 
Arbitration  and  Award,  10,  30. 
Attorney  and  Counsel,  4. 
Bail  in  Civil  Cases,  2  to  6. 
Crrtiorari,  1  to  9. 

CoNTEMfT. 

Costs. 

Debtors,  Abscondino,  Conobaliih 

Slc.  1,  2,  3 
Demurrer  to  Evidrnob. 
Deposition. 
Ejectment,  5,  7. 
Excise. 

Habeas  Corpos. 
Imprisonment. 

Judomentb  and  ExBCUTio.in,  4  to  9 
Mandamus,  1,  2. 
Partnerbiiip,  9. 
Pleading,  4, 1 7. 
Prohibition,  1,  2. 
Replevin,  4. 
Set-Off. 
Scire  Facias. 
Streets,  4,  8. 
Supervisors,  5  to  7,  14,  15. 
Surrogate,  1  to  5,  8, 9. 


PRACTICE  AT  THE  TRIAL. 

See  Bill  op  Exceptions. 

Court  of  a  Justice  of  the  Piac^ 

3  to  5. 
Demurrer  to  Evidence. 
Ejectment,  5. 
Evidence,  23, 24, 38  to  30. 
Inquebt. 
Jury,  1  to  4. 
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See  Plbadino,  4. 

Practice,  1, 2,  28  to  30. 


PRECEDENT,  JUDICIAL. 

See  Court  of  Errors,  I. 

PRECEPT. 
Sec  Contempt,  13. 

PRESUMPTION  AND  PRESUMP- 
TIVE EVIDENC  E. 

See  Arbitration  and  Award,    17,   25 

to  28. 
BiLU  OP  Exchange  and  Promimo- 

RV  Notes.  35,  38,  39,  43. 
Canal  CoMMiraioNF.RS,  8. 
C'ontkmpt,  2,  3,  7,  i?. 

DKMURnER       .  T^VIDENCE,  1  •  2,  4,  5. 

Deposition,  ^.  6.  7.  8, 9, 12. 
Evidence,  1,  26,  36,37. 
Jurisdiction,  1,4,  5,  7. 
Marriaue,  1,  2,  5. 
Practice,  50. 
Principal  and  Agent,  1. 
Promise,  6. 
Usury,  tl. 
War  and  Peace,  1,  8. 

PRINCIPAL  AND  AGENT. 

1.  It  is  not  neceMiary,in  order  to  authorize 
the  inference  of  general  agency,  that 
the  pertKtn  should  have  done  an  act  the 
same  in  specie  with  that  in  question ; 
if  he  have  usually  done  things  of  the 
same  grnrral  character  and  rflect,  with 
the  assent  of  his  principal,  that  is 
enough.  Commercial  Bank  of  Lake 
Erie  7.  Norton  ^  FoXf  impleaded,  <f  ^• 

5U1 

9.  An  agent  cannot  delegate  any  portion 
of  his  power  requiring  the  exercise  of 
discretion  or  judgment  :  otherwise, 
however,  as  to  powers  or  duties  merely 
mechanical  in  tiicir  nature.  id 

I.  Henee,  if  einpowcied  to  bind  his  prin- 
cipal by  an  accommodaiion  accept- 
ance, he  may  direct  anolher  to  write  it, 
having  first  determined  the  propriety 
of  the  act  himself;  and  it  will  hind  the 
principal,  though  naming  the  delegate, 
and  not  the  agent,  as  the  one  exercis- 
ing the  power.  id 


4.  Married  women,  lunatics,  iufartp,  and 
other  persons  not  tui  juris,  are,  in 
general,  incapable  of  appointing  aa 
agent  or  attorney.     Snyder  v.  Spona  • 

See  Assumpsit,  1  to  6. 

BiLus  op  Excuanob  and  Promi 
RY  Notes,  19,  20, 25,  33,  35. 
Partnership,  3  to  9. 
Promise,  4  to  6. 
Steamboats 
Sunday. 


PRINCIPAL  AND  SURETY. 

1.  P.,  together  with  C.  Sl  G.,  his  sureties, 
gave  a  bond  to  the  plaintiffs,  whicK. 
after  reciting  a  written  contract  of  P 
and  the  plaintifTs  with  B.,  and  thatths 
plaintiffs  and  P.  jointly  owed  B.  a  sum 
of  money  thereon,  was  conditioned 
that  P.  should  pay  that  money,  or  rave 
the  plaintiffs  harmlc&ii,  Slc.  After- 
ward, B.  sued  P.  and  the  plaintifl^s  for 
the  money,  who  put  the  cause  at  issue, 
suffered  an  inquest  to  be  taken  against 
them  at  the  circuit  ;  and  then  the 
piaintiff^s,  before  judgment,  settled  with 
B.,  giving  their  negotiable  note  for  the 
amount  of  the  verdict  and  B.*s  taxable 
costs,  which  he  received  in  full  satis- 
faction. Held,  that  P.,  not  only,  bot 
the  sureties,  were  liable  on  the  bond 
for  the  amount  of  the  recovery  and  B.*s 
taxable  costs.  Lee  and  others  y. 
Clark,  impleaded  with  Parmenter,  56 

2.  Held,  also,  that  the  verdict,  proved  by 
the  circuit  roll  and  clerk*8  minutes  of 
trial,  was  admissible  against  tlie  sure- 
ties, as  well  as  F.,  to  show  the  amount 
of  damages  ;  and  this,  though  the  sure- 
ties had  no  notice  of  that  suit.  id 

3.  Where  parties,  whether  principals  or 
sureties,  stipulate  to  pay  a  third  person, 
or  indemnify  the  debtor,  a  verdict 
against  the  latter,  by  reason  of  their 
default,  is  at  least  prima  facie,  not  to 
say  conclusive  evidence  against  thrm, 
without  their  having  been  notified  of 
the  former  suit.  id 

4.  The  ptaintiff"8  negotiable  note,  given 
and  accepted  in  full  satisfaction  of  B.'s 
recovery  and  costs,  was  equivalent  to 
a  cash  payment  by  them.  id 

5.  So,  sembUf  had  the  note  not  been  ne- 
gotiable in  its  character.  id 

6.  The  recital  in  the  bond,  of  the  oontrael 
with  B.  as  having  been  exeemUd  5f 
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Mm,  was  primary,  and,  U  teems,  con- 
duiive  evidence  against  the  obligees, 
of  B  'a  execution  of  it ;  thus  supersed- 
ing the  necessity  of  proving  that  fact,  in 
f^n  action  against  P.  and  his  sureties  on 
<he  bond ;  and  this,  though  the  con- 
tract, when  produced,  purported  to 
have  been  signed  by  another  as  attor- 
ney for  B.  id 

S:e  Bills  op  Exchanok  and  Promisso- 
ry Notes,  8,  9, 15, 16,36, 37, 4'2, 
juugmbnts  and  exbcutions,  7,  8. 
Rkplrvin,  2  to  4. 


PRIVILEGE  OF  PARTY  IN  IN- 
TEREST. 

See  Usury,  7. 

Witness,  10  to  12. 


PRIVILEGED  COMMUNICA. 
TIONS. 

See  EyiDKNCB,  4  to  13. 


PROCESS. 

^^  Attorney  and  Counsel,  I. 
Canal  Commissioners,  5  to  7 
Contempt. 
tlABEAB  Corpus^ 
Jurisdiction,  2,  3,  6,  7,  9. 
Landlord  and  Tenant. 
Officer,  2  to  12. 
Pleading,  8  to  12,  26  to  28. 
Practice,  8  to  13,  24,  39,  44, 45. 
Prohibition,  1,  2. 
Scire  Facias. 


fRODUCTIOX  OF  PAPERS  ON 
SUBPCENA. 

See  Evidence,  5,  6,  7. 


PROHIBITION. 

1.  A  writ  of  prohibition  docs  not  lie  to  a 
minieUrif/l  officer,  (e.  g.  a  collector  of 
taxes,)  to  stay  the  execution  of  process 
in  his  hands,  but  only  to  a  court  in 
which  some  legal  proceeding  is  pend- 
'ng,  and  to  thf»  party  prosecuting  the 
proceeding.  The  People,  ex  rel.  On- 
derdonk,  v.  The  Supervieors  of  Queens 
CminfVt  J  95 


2.  The  ease  of  2  k  Peoplt  v.  Works,  (7 
Wendell,  486,)  commented  on  and  ex- 
plained, id 


PROMISE. 

1.  Where  a  debt  has  been  discharged  hy 
accord  and  satisfaction  for  less  than 
its  amount,  there  remains  no  such 
moral  oblig^ation  to  pay  the  balance  as 
will  support  a  subsequent  promise  to 
that  effect.     Slajbrd  v.  Bacon,      53.1 

2.  Otherwise,  of  a  discharge  which  is  not 
the  mere  act  of  the  party,  but  by  ope- 
ration of  law  :  e.  g.  an  insolvent  dis- 
charge.      *  id 

3.  Where  the  plaintiff  relies  on  a  subse- 
quent promise  to  pay  a  debt  previously 
discharged,  he  must  declare  upon  or 
reply  it  specially ;  and  cannot  avail 
himself  of  It  under  general  pleadinga  id 

4.  A  mere  casual  exprc^on  to  a  stranger 
of  one's  intent  to  pay  a  debt  discharged 
by  operation  of  law,  cannot  be  made 
available  as  a  new  promise  to  the 
creditor.  id 

5.  Otherwise,  semble,  where  it  is  intend- 
ed by  the  debtor  that  a  promise  bv  him 
to  a  stranger  should  be  commanieated 
to  the  creditor ;  for  the  latter  may  then 
adopt  the  act  of  the  stranger  receiving 
it,  and  thus  make  him  an  agent.       ta 

6.  Quere,  whether,  the  promise  being  to 
the  son  of  the  creditor,  the  jury  may 
presume  from  this  that  the  debtor  in- 
tended it  for  the  creditor.  id 

See  AisuMPBiT. 

Bills  of  Exchanoe  and  Prouimo- 

RY  Notes,  49,  50. 
Marriage,  1,  3,  4,  5 
Pleading,  23. 
Streets,  10,  11. 
Turnpike  Law,  1. 


PROMISSORY  NOTE. 

See  BrLLs  op  Exchanok  and  PRoansM>> 
RV  Notes 


PROPERTY  IN  A  THIRD  PER- 
SON. 

See  EjECTMEifT,  1,  2, 8. 
Pleading,  18  to  21. 
Replevin,  1. 
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PROTECTION  BY  COMMAND  OF 
FOREIGN  SOVEREIGN. 

See  Crimes,  5  to  8. 

War  and  Peace,  6  to  8. 


PROTECTION  BY  PROCESS,  &c. 

See  Canal  Commtbsionbrs,  1  to  9. 
Habeas  Corpus,  1. 
Oppicer,  2  to  12. 
Pleading,  8  to  12. 


PROTEST. 

# 

See  Bills  op  Exchanob  and  Promisso- 
ry Nor£p,  I,  19  to  24. 


PURCHASER  FROM  A  FRAUDU- 
LENT  VENDEE. 

See  Fractd,  4  to  9, 17. 


QUIET  ENJOYMENT. 

See  Damages. 
Witness,  5,  6. 


RAPE. 

1.  Where  the  prisoner  decoyed  a  female 
mder  ten  jears  of  agre  into  a  bnildin^ 
fur  the  purpose  of  ravishin|r  her  and 
was  there  detected  while  standing 
within  a  few  feet  of  her  in  a  state  of  in- 
decent exposure  ;  held,  thnt  thoujrh 
there  was  no  evidence  of  his  having 
actually  touclied  her,  he  was  properly 
convicted  of  ttn  aeeauU  with  intent  to 
eommii  a  rape.    Mays  v.  The  People, 

351 

2.  The  consent  of  a  female  of  that  age, 
or  even  her  aiding  the  prisoner's  at- 
tempt, is  no  defence.  id 


or 


3.  An  aeeaultf  is  an  attempt  with  force  oi 
violence  to  do  corporal  injury  to  anoth- 
er; and  mtiy  consist  of  any  act  tend- 
ing to  such  injury,  accompanied  with 
eircumstanees    denoting    an    intent, 


coupled  with  a  present  ability,  to  uM 
violence  against  the  person.  id 

4.  It  is  not  essential,  to  constitute  an  sf- 
sault,  that  there  should  be  a  direct  mi 
tempt  at  violence.  •  • 


RATIFICATION 

See  Fraud,  3,  16,  28  to  32. 
Partnership,  1. 
Tenants  in  Common,  2,  5 


READINESS  TO  PERFORM 
See  Evidence,  34  to  37. 


REALTY. 
See  FiznnuEB,  I  lo  4 


RECrrAL. 

See  Bond,  7. 

Contempt,  1,  3, 7,  8. 

pRrNCIPAL  AND  SuRnT,  h 


RECOGNIZANCE. 
See  Bail  in  Civil  Cases,  3  to  €. 


RECOUPMENT. 

See  Bills  op  Exchange  and  Pro 

RY  Notes,  7,  11  to  14. 
Fraud,  28,  29,  30. 


REDEMPTION. 

1 .  The  right  of  a  judgment  creditor  to  re- 
deem from  a  mortgage  sale,  acquired 
by  the  act  of  April  18M,  1838,  (Seee, 
is,  1838,  p.  261,)  became  extinct  on 
the  Ist  of  November  following.  Bk/« 
Ur  V.  Falmtr,  234 

2.  Notwithstondiog  theaef  of  May  ]2(A, 
1837,  {Sese.  L.  1837,  |».455,)  gave  the 
assignee  of  a  mortgagor  the  right  of 
redeeming  at  any  time  within  a  year 
from  a  sale  under  the  mortgaore  ;*  vet 
that  right,  though  acquired  heSm  tht 
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ftet  of  April  8th,  1838,  became  extinct  ( 
bj  opemtion  thereof  from  and  after  the 
1st   of  November  following,  whether 
the  year  had  then  expired  or  not      id 

S.  A  Btatnte,  though  operating  to  lessen 
the  time  allowed  for  the  exercii«  of  a 
previously  existing  right,  (e.  g.  a  right 
to  redeem.)  la  not  therefore  unconsti- 
tutional, id 

4  Whether  the  act  of  April  IHth,  1838, 
would  hnve  been  constitutional,  had  it 
attempted  to  take  away  existing  rights 
of  redemption  absolutely,  quere.        id 

5.  There  is  no  provision  in  the  law  for  a 
concu'  rent  redemption  of  lands  sold  on 
execution,  by  two  different  creditors 
holding  judgments  docketed  at  the 
same  instant ;  but  the  one  first  comply- 
ing with  the  terms  for  redeeming  from 
the  purchaser  will  be  entitled  to  the  ahe- 
rifr*s  deed,  unless  the  other  creditor  re- 
deems from  him ;  and  this,  though  the 
judgments  were  docketed  under  a  stip- 
ulation that  any  sums  collected  thereon 
should  be  shared  by  the  creditors  in 
proportion  to  the  amount  of  their  re- 
spective  judgments.  Ex  parte  Ives,  S39 

6.  One  creditor  redeeming  from  another, 
tinder  such  circumstances,  is  bound  to 
tender  the  amount  paid  by  the  tatter^ 
with  interest  thereon;  and  where  he 
merely  tendered  the  amount  of  the  ori- 
ginal bidf  with  interest  on  that,  held, 
ineufficient  id 


R  £jF£R£i£iSa 

See  CoiTB,  13. 
Usury,  4,  5. 


RELE.\SE. 

I.  Where  F.,onc  of  two  common  carriers 
joinMy  charged  by  the  plaintifis  with 
negligence,  agreed  with  the  plaintiffs 
by  simple  contract  in  writing,  that  if 
the  latter  would  release  T.,  the  other 
enrricr,  it  should  not  affect  or  impair 
any  liability  which  he,  F.,  might 
have  incurred  or  was  subject  to ;  and 
therPU[)on  T.  was  released  accordingly: 
Held^  that  F.'s  agreement,  not  being 
under  seal,  did  not  qualify  the  release, 
BO  as  to  prevent  its  operating  the  dis- 
charge of  both  F.  and  T.  from  the  ori- 
ginal cause  of  action  ;  and  that  the 
Plaintiff's  remedy  was  confined  to  the 

Vol.  L  93 


substitute  agreement  of  F.  Branson 
and  others  v.  FitxAugh,  impleaded 
with  Throop,  185 

2.  A  release  of  one  of  several  joint  wn<rig 
doers  or  contractors,  in  general  dis- 
charges all.  Otherwise,  semhle^  where 
all  are  parties  to  the  release,  and  those 
not  in  terms  discharged,  covenant  in 
it  to  remain  liabla  id 


3.  Whether,  in  case  of  the  release  of  a 
joint  debtor  thus  qualified,  the  remedy 
of  the  creditor  is  not  confined  to  the 
new  obligation  arising  out  of  the  deed, 
quere,  *d 


4.  The  legal  effect  of  a  sealed  contract 
cannot  be  varied  by  a  contemporane- 
ous written  contract  without  seal     id 


See  Accord  and  SATisrAcrioN. 
Action,  % 
Witness,  7  to  9. 


RELIGIOUS  SOCIETY. 
See  Assumpsit,  1  to  6. 


RENT. 

See  Bills  op  Excranqb  and  Promii 
RT  Notes,  49,  50. 

DnTRESB. 

Landlord  and  Tenant,  1. 

Fraud,  28,  29. 

Tenants  in  Common,  1, 9f  10, 11. 


REPAIR  OF  BRIDGES. 
Ses  SupBRViioRS,  1  to  7. 

REPAIR  OF  CANALS. 
See  Canal  Commissioners,  8, 9. 


REPEAL  OF  STATUTES 

See  Statute!. 

REPLEVIN. 

1.  In  replevin,  a  plea  of  property  in  a  third 
person  is  good,  and  entitles  the  defen- 
dant to  have  return  thereof,  without 
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connecting  liimBelf  with  the  right  of 
Buch  person,  or  making  avowry.  In- 
graham  V.  Hammond  ^  Mead,     353 

2.  It  is  no  defence  to  an  action  against 
sureties  in  a  replevin  bond,  that  they 
were  excepted  to,  and  failed  to  justify. 
Van  DuyM,  late  tJuriff,  jrc^  v-  Coope, 

557 

I.  Quere,  whether  the  complete  substitu- 
tion of  new  bail,  as  a  consequence  of 
the  exception,  would  constitute  a  de- 
fence. *^ 

4.  The  doctrine  that  Bj^eial  bail  may  be 
displaced  by  their  failure  to  justify  after 
exception,  has  no  application  to  the 
caM  of  sureties  in  a  replevin  bond ; 
yet,  even  in  respect  to  the  former,  the 
matter  cannot  be  interposed  as  a  de- 
fence by  pUa  to  an  action  on  the  recog- 
nizance, but  only  operates  as  ground 
for  ordering  an  exoneretur,  w 

See  Costs,  14,  15. 

Fraud,  7. 12  to  17, 20,  21. 

MORTGAOB  OF  ChATTELSi  1,  2. 

Practice,  9  to  15. 


REPLICATION. 

See  EviDENCB,  42,  43. 

Pleading,  8  to  12,  26  to  28. 
Prouibb,  3. 


REPRESENTATION. 
Set  ImuRAiroB,  13  to  16. 

REPUBLICATION  OF  WILL. 

i9tfe  Wax. 

RES  JUDICATA. 

See  ARsrrRATiow  and  Award,  1  to  5. 
Canal  Commissioners,  3. 
Debtors,  AsscoNDiNe,  Concbalbd, 

&c.  3,  4. 
Evidence,  44. 

Iudomentband  ExEcrrxoifi,  9. 
Jurisdiction. 

Principal  and  SuRiriT,  1  to  5. 
Scire  Facias. 

SUPRRVIBOR,  8  to  IS 

Surrogate. 


INDEX. 

RESCINDING  CONTRACT. 

fi'e*  Fraud,  1, 3,  7,  10  to  18,  28  to  31 


RESIDUARY  LEGATEE  OR 
DEVISEE. 

SeeVftLU 


RESISTING  AN  OFFICER 
See  OmoBB,  8  to  12 


RETURN. 

See  Damages,  3,  4. 

DBPoarnoN,  6,  7,  8, 9. 
Habeas  Coarus,  3  to  la 
Landlord  and  Tenant. 
Pkaotice,  13, 64,  65. 


REVOCATION. 

See  Arbitbation  and  Awabis  ^ 
Ww- 

RIGHT  TO  BEGIN. 
See  EviDBNOB,  29, 30. 

RIGHTS,  VESTED 

See  Staivtbb. 

RULE  OF  COURT. 

See  Attorney  and  Counbbl,  4. 
Contempt,  1,7,8,  11  to  15. 
Habeas  Corpus,  1,2. 
Judgments  and  Exeoutioi*,  *. 

S 

SALARY. 
See  OmcBB,  13, 14 

SALE  AND  DELIVERY 

See  BiLUi  op  Exchange  and  Pb« 
Rf  Notes,  7. 


1 

\ 


/ 
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9ef  Feauin  1  to  27, 30, 31, 33. 
WBiofm  AND  Mbasorbb. 


SALE  OF  OFFICE& 
See  Bond,  1  to  3. 


SATISFACTION. 

See  JuDOMKNT,  I  to  3,  7,  8. 
MoRTQAOB  or  Lands,  1  to  3. 

FARTNKRaUlF,  9. 


SCIRE  FACIAS. 

1.  K  judgment  is  a  chose  in  action,  within 
the  statute,  (2  A.  <S.  274,  §  5,  2d  ed.) 
authorizing  assij^ees,  in  certain  cases, 
to  sue  in  their  own  names :  and  a  ecire 
facias  quare  executionem  non,  is  a  suit, 
within  the  same  statute.  Murphy  t. 
Cochran,  339 

2.  Where  the  assignee  of  a  covenant  sued 
and  recovered  judgment  thereon  in  the 
name  of  the  assignor,  after  which  the 
latter  died,  and  no  executors  or  admin- 
istrators were  appointed  upon  his  estate; 
held^  that  the  assignee  might  sue  out 
a  scire  facias,  &c.  in  his  own  name,  id 

3.  Semble,  that  ihe  scire  facias,  in  such 
ease,  should  show  the  residence  of  the 
assignor  at  the  time  of  his  death,      id 

4.  Tlie  scire  facias  reeitmg  the  assign- 
ment as  under  the  assignor's  hand  and 
seal,  sufficiently  showed  that  it  was 
made  upon  a  vcduable  consideration, 
without  the  fact  being  otherwise  al- 
leged, id 

b.  Though  the  covenant  was  to  the  as- 
signor and  another  jomtly,  yet,  as 
judgment  upon  it  had  been  recovered 
m  the  assignor's  name  alone,  the  de- 
fendant was  held  estopped  from  de- 
nying the  assignor's  right  to  assign,  id 

6.  In  scire  facias  by  an  assignee,  it  need 
not  appear  that  the  defendant  had  no- 
tice of  the  assignment.  id 

T.  A  Mire  facias  in  the  usual  form»  set- 
ting out  that  execution  yet  remains  to 
be  made,  is  sufficient,  without  showing 
in  terms  that  xJne  judgment  is  unsatis^ 
fied.  If  such  be  the  fact,  the  defendant 
may  plead  it,  and  that  will  bar  the  suit 

id 


8.  Where  an  assignee  suss  out  a  scire  fa- 
cias  in  his  own  name,  the  assignment 
being  a  material  and  traversaUe  fact, 
must  be  set  forth  with  circumstanees 
of  time  and  place,  or  the  defendant 
may  demur.  id 


SECOND  OFFENCE. 
See  Larcuct,  3,  4, 5. 


SECONDARY  EVIDENCE. 

See  Evidence,  6, 20  to  23,  4L 
Frincifal  and  Surktt,  6. 


SELF  DEFENCE. 
See  Crimes,  2, 3, 4. 


SERVICE  OF  PAPERS. 

See  Attornet  and  Counsel,  4. 
Practice,  25  to  27,  46. 


SET-OFF. 

1.  A  party,  to  have  the  right  of  setting 
off  one  judgment  against  another,  on 
motion,  must  be  the  absolute  owner  of 
the  former  in  his  own  right ;  especially 
as  against  persons  to  whom  the  defen- 
dant therem  has  assigned  the  other 
judgment  Mason  v.  W.Knowlson,  218 

2.  M.,  being  indebted  to  K.,  procured 
from  T.  a  negotiable  note  against  K. ; 
afterward  K.  assigned  the  demand  a- 
gainst  M.,who,on  being  informed  of  the 
assignment,  proposed  to  the  assignees 
to  set  off  the  one  demand  against  the 
other,  which  the  latter  refus^.  Then 
M.  sued  the  note,  and  before  he  ob- 
teined  a  verdict,  the  assi^ees  sued 
him  in  K.'s  name,  on  their  demand. 
The  latter  suit  was  tried  before  M. 
perfected  his  judgment ;  but  M.,  though 
he  continually  urged  the  assignees  to  a 
voluntary  allowance  of  his  set-of,  did 
not  attempt  to  enforce  it  in  their  suit ; 
and  judgments  were  finally  rendered 
on  both  demands.  Some  facts  appear- 
ed, tending  (though  obscnrclv,)  to 
show,  that  M.  was  a  nominal  holder  of 
the  note  for  T.V/  benefit ;  and  the  affi- 
davits of  M  and  T.  did  not  deny  thisi 
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except  by  statmfr,  in  |,eneral  terms, 
that  the  note  was  transferred  bona  Jide 
and  absolutely  Jor  a  good  and  valua- 
ble consideration,  j-e.  Held,  that  un- 
der these  circumstances,  the  inference 
of  M.  not  being  the  holder  of  the  judg- 
ment upon  the  note  in  his  own  right, 
was  too  stroig  to  warrant  the  court 
cither  in  orderinir  a  set-off  of  the  judg- 
ments,  or  a  feigned  issue  to  try  the 
question  of  fact  ' 

S.  Had  M.  endeavored  to  get  the  note  alU 
lowed  as  a  set-off,  in  the  suit  against 
him,  and  been  defeated,  it  seems,  a 
feigned  issue  might  have  been  award- 
ed. 

4.  A  «ct-off  of  B  judgment,  upon  motion, 
will  not  be  refused,  merely  because  the 
partv  has  neglected  an  opportunity  to 
set  off  the  subject  of  the  judgnaent,  or 
the  judgment  itself,  on  a  trial    Semble. 

6.  A  set-off  of  a  debt  due  from  an  as- 
signor, will  not  be  allowed  as  against 
his  assignee,  unless  the  deferidaiit  ac- 
quired it  bona  fide  before  notice  of  the 
assignment.  * 

See  Evidence,  42, 43. 


SETTING  ASIDE  PROCEED- 
INGS. 

See  Practice,  9  to  15,  24,  43  to  45,  51 

to  53. 


SHERIFF. 


A  sheriff  having  levied  on  the  personal 
property  of  H.,  in  virtue  of  aji/a.  m 
favor  of  B.  received  another  against  H., 
in  favor  of  V.  Afterward,  by  an  ar- 
rangement between  B.  and  H.,  the  hret 
/i.jS.  was  withdrawn,  and  H.  sold  the 
property,  applying  the  proceeds  on  B.  s 
iudgment.  The.  sheriff  having  neg- 
lected to  proceed  against  the  property 
under  the  eecond fi.  fa.;  AeW.lhat  he 
was  liable  to  V.  for  iU  value.  Van 
WinkU  V.  Udall,  559 

See  Bail  in  Civil  Cabsb,  1, 2. 
Bond,  1  to  3. 
Contempt,  6. 
Damages,  3,  4. 
Deed,  2. 
Fmud,  1 . 8. 
Habeas  Corpi  i,  1  to  3. 


See  Levt. 

Officxr,  B  to  Id. 
Practick,  13,  64,  6^ 

REDEMmOlf. 


SLANDER. 
See  Amendment,  I  to  4. 

SdN  ASSAULT  DEMESI  <. 
See  Crimes,  2  to  4. 

SOVEREIGNTY,  NATIONS    . 

See  Crimes. 

War  and  Peace. 

SPECIAL  SESSIONS. 
See  Court  of  Specul  SEfliom 

STARE  DECISIS. 

See  Common  Law. 

Court  or  Errors,  I. 
Evidence,  50,  51. 

STATUTES. 

1.  Semble^  that  the  power  of  the  legivb- 
ture  to  interfere  with  vested  rights  ii 
unlimited  save  by  the  restrictions  con- 
tained in  the  federal  and  stote  consti- 
tutions.   Butler  V.  Palmer^  3:^4 

2.  Where  a  statute  repeals  a  former  one 
which  imposed  a  penalty,  the  right  to 
the  penalty  becomes  cxtingiiished,  even 
though  a  'prosecution  for  it  haa^  be«i 
provionsly  commenced.  And  if  th« 
repeal  takes  place  after  conviction,  the 
judgment  is  thereby  arrested.    ^*''^- 

3.  The  repeal  of  a  statute  conferring  ju- 
risdiction, takes  away  all  right  of  pro- 
ceeding under  the  repealed  statute, 
even  in  regard  to  suits  pending  at  the 
time  of  the  repeal.  «« 

!  4.  Inchoate  rights  generally,  derived  un- 
I       der  a  statute,  arc  lost  by  its  repeal,  un- 
less saved  by  express  words  in  the  re- 
pealing  statute.  '^ 


\ 
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6.  Other  itrise,  in  respect  to  such  civil  || 
rights  as    have    been    perfected    far  ■' 
enough  to  stand '  independent  of  the 
statute ;  or,  in  other  wordsi,  such  as 
have  ceased  to  be  executory,  and  have 
become  executed,  id 

$.  Positive  enactments  are  not  to  be  con- 
strued as  interfering  with  previously 
existing  contracts,  rights  of  action,  or 
suits,  unless  the  intent  thus  to  interfere 
be  exprcsKcd  in  the  enactment.  id 

See  CoNffTITUTION. 

Common  Law. 
Power,  4 
Rkdempi'ion. 


STAYING  PROCEEDINGS. 

See  Judgments  and  Executions,  4,  5. 
Partnership,  9. 
Practice,  7,  41,  51  to  53. 


STEAMBOATS. 

t.  The  owner  of  a  steamboat  is  not  re- 
sponsible in  an  action  on  the  case,  for 
the  wilful  misconduct  of  the  master  in 
running  her  against  and  injuring  an- 
other Iwat  T/te  Hiehmond  Turn.  Co. 
v.  Vanderbilt,  480 

I  The  tenth  section  of  the  statute  ( 1  R. 
S.  683,  2d  ed.)  relating  to  the  naviga- 
tion of  certain  rivers,  &,c.  by  steam- 
boats, only  enlarges  the  owner's  lia- 
bility BO  as  to  subject  him  for  certain 
specified  penalties  incurred  by  the 
master;  and  was  not  intended  to 
trench  furtlier  upon  the  common  law 
rights  of  the  former.  id 

See  Constitution,  3. 

Demurrer  to  Evidence,  2. 


STOPPAGE  IN  TRANSITU. 

See  Fraud,  1, 10,  11. 


STREETS. 

1  Wl^ere  D.  owned  four  adjoining  lots 
in  the  city  of  New-York  and  the  land 
in  front  of  them,  the  latter  being  de- 
nynated  on  the  commissiuncrs*  mup  as 
pbrt  of  the  site  of  the  street :  and  be. 
ft./e  the  street  was  opened    he  sold 


three  of  the  lotSj  nounding  U)e  purcha- 
sers respectively  by  the  street ^  convey, 
ing  to  them  also  all  his  intercut  in  the 
land  within  the  street  adjoining  their 
several  lots,  nubject  to  the  use  of  thi 
owners  of  the  lots  as  a  public  street : 
Held,  that  his  acts  amounted  to  a 
dedication  of  the  lands  in  the  site  of 
the  street  and  to  (he  extent  of  all  the 
lots,  to  the  public  use ;  and  therefnic. 
upon  the  opening  of  the  street,  he  was 
entitled  to  no  more  than  nominal  dam- 
ages for  the  land  taken  therefor  iu 
front  of  the /our/A  lot*  In  the  matter 
of  Twenty-Ninth  Street,  N.  Y.     180 

2.  It  seems,  that  such  a  dedication  would 
embrace  all  D.'s  land  in  the  site  of  the 
street,  to  the  extent  of  the  block  where 
the  lots  sold  are  situated,  id 

3.  Quere,  whether  it  would  extend  to  all 
his  lands  in  the  site  of  the  street,  bow- 
ever  remote  from  the  lots  sold.  id 

4.  A  motion  to  confirm  the  report  of  the 
commissioners  of  estimate  and  assess- 
ment, in  the  matter  of  opening  streets 
in  the  city  of  New- York,  cannot  be 
opposed  upon  affidavits  of  parties  in 
interest ;  e.  g.  persons  who  have  been 
assessed  for  benefit.  id 

5.  One  who  conveys  lands  in  the  city,of 
New- York,  bounding  the  purchaser  by 
a  street  designated  on  the  com  mis- 
sioners*  map,  thereby  dedicates  his  ad- 
joining land,  in  the  site  of  the  street, 
to  the  public  use ;  so  that,  on  the  open- 
ing of  the  street,  he  will  be  entitled 
only  to  nominal  damage?  therefor  *  and 
this,  whether  he  hounds  the  purchaser 
by  the  centre  of  the  street  or  the  sids 
of  it,  and  though  he  sells  in  parcels 
less  than  the  usual  size  of  city  lots. 
In  the  matter  of  Thirty-Ninth  Stieet, 
N.  York,  J  91 

6.  S.,  who  owned  a  small  strip  of  land  in 
that  city,  north  of  an  unopened  street 
designated  on  said  map,  and  also  the 
adjoining  lands  in  the  street  and  on 
the  south  side  of  it,  conveyed  the  strip 
to  N.,  dejiignating  the  north  side  of 
the  street  as  his  southern  boundary ; 
and  subsequently  conveyed  the  rest  to 
A.,  designating  the  same  side  of  the 
street  as  his  northern  boundary.  Held 
that,  by  the  deed  of  the  strip  to  N., 
the  adjoining  land  in  the  street  was 
dedicated  to  the  public  ;  and  though 
A.  h!*d  purchased  without  notice  of 
that  deed,  and  procured  his  convey, 
ance  to  be  first  recorded,  he  was  onlj 
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dnUtled,  on  the  opening  of  the  street, 
to  mini-ial  damages.  id 

7.  Quere,  whether  the  reconling  statute 
coiiild,  under  any  circumstancea,  af- 
fect a  ris;ht  of  this  nature  which  had 
previously  accrued  to  the  public.       id 

8.  One  who  has  been  assessed  for  bene- 
fit by  the  commissioners  of  estimate, 
4lc.  has  a  right  to  oppose  the  confir- 
mation of  their  report,  where  it  con- 
tains an  erroneous  allowance  to  others 
by  which  his  burthen  has  been  en. 
hanced.  id 

D.  The  board  of  trustees  of  the  village 
of  Brooklyn  under  the  act  of  April  3(i, 
1827,  had  a  discretionary  power  to  go 
on  or  not,  in  the  matter  of  laying  out 
streets,  until  the  final  confirmation  of 
the  commissioners'  report  of  damages ; 
and  heldf  that  a  party  in  whose  favor 
'Jie  report  was  made  could  have  no 
action  either  against  the  trustees,  or 
the  corporation  of  the  city  of  Brooklyn 
as  their  successors,  for  neglecting  to 
file  the  report,  even  though  he  had  sus- 
tained special  damages.  Martin  v 
Tke  Mayor,  ^c.  of  Brooklyn,        545 

'  10.  A  contract  by  officers  authorized  to 
lay  out  streets,  with  an  individual  iii 
wnose  favor  a  report  for  damages  has 
been  signed  but  not  confirmed,  pur- 
porting to  bind  the  former  to  do  cer- 
tain acts,  in  consideration  that  the  lat- 
ter will  waive  his  rights  under  the  re- 
port, is  nudum  pactum,  id 

11.  And  semble,  a  contract  on  the  part 
of  such  officers,  importing  a  surrender 
of  their  right  to  discontinue  the  pro- 
ceeding before  confirmation  of  the  re- 
port, is  contrary  to  public  policy,  and. 
void  ;  they  having  no  power  to  part 
with  their  discretion  in  this  particu- 
lar, id 


STRIKING  OUT  FALSE  OR  FRI- 
VOLOUS PLEA  OR  NOTICE. 

See  Practice,  34, 35, 54  to  56, 63  to  65. 


SUBJECTION  TO  THE  POWER 
OF  OTHERS. 

See  Crimes,  5,  6. 

Was  AMD  Pface,  f  to  8. 


SUBMISSION  TO  ARBITRA'nON 
See  AKBrrRATioH  and  Awaeik 


SUBPCENA  DUCES  TECUM. 


See  EviDBNCB,  7. 


SUBROGATION. 
See  JaDGXENTB  and  Ezkcutions,  7,  8 


SUBSCRIBING  WITNESS. 
See  Dud,  6,  7. 


SUMMONS 

See  Landlord  and  Tenant. 
Practice,  10  to  12. 


SUNDAY. 

An  attorney's  clerk,  engaged  at  a  week* 
ly  salary  to  do  such  things  as  are  usu- 
ally done  by  clerks  in  attorneys*  offioeai, 
is  pmhibited  by  the  statute  to  prevent 
working  on  Sunday,  from  recovering 
of  his  principal  a  compensation  extra 
his  weekly  allowance,  for  services  as  a 
clerk  performed  on  that  day.  Watti 
V.  Van  Neee,  '  76 


See  BiLLa  or  Exchange  and  Fed 
RY  Notes,  21. 


SUPERVISORS. 

1.  The  provision  in  tfc  »  a<  t  for  building 
the  bridge  across  the  mcuth  of  Wop* 
pinger^a  creek  in  the  county  of  Dutco- 
ess,  (commonly  called  Drake's  bridge.) 
that  when  compUled,  ^.  it  shotUa  be 
a  public  bridge,  and  under  ike  contnU 
and  direction  of  tke  supercimtre  of  tke 
county,  was  intended  to  relieve  the 
towns  in  which  it  was  lucated,  from 
the  burthen  of  repairing  it,  and  to  im- 
pose that  burthen  on  the  county. 
Hence  held,  in  this  case,  that. a  leao- 
lution  of  the  board  of  supervisors,  di- 
recting a  sum  to  be  levied  and  raised 
for  repairing  the  bridge  in  question,  on 
the  towns  of  Pougltkeepsie  and  Ftfb> 
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kin,  was  enoneoaa.  The  People^  ex 
reL  The  Commisnoners  of  Highwovs 
9f  Fovghkeepsie  and  Fiahkill^  ▼.  The 
Board  of  Supprvisors  of  the  County 
of  DutchesOf  60 

K  The  bridge  being  a  charge,  on  the 
county,  and  not  on  the  townOf  the  su. 
perriaors  might  lawfully  impose  on  the 
former,  the  raising  of  a  sum  sufficient 
to  repair  it,  notwithstanding  thev  had, 
in  the  same  year,  caused  9 1000  to  be 
levied  and  raised,  pursuant  to  I  i2.  ^ 
524.  §  119,  120,  relating  to  bridges 
which  are  a  charge  upon  tfie  towns  : 
especially  since  the  €ict  of  1838  to  en- 
large the  powers  of  boards  of  supervi- 
sors, id 

).  The  third  section  of  the  act  of  1838, 
requiring  all  persons  intending  to  ap- 
ply for  the  imposition  of  a  tax  to  give 
notice,  Slc.,  does  not,  il  eeems^  rpstrain 
the  board  from  acting  on  their  own 
motion,  in  raising  money  for  the  ne- 
cessary  repair  of  county  bridges.       id 

4.  Even  had  tlie  towns,  in  this  case, 
been  liable  for  the  repair  of  the  bridge, 
inasmuch  as  the  supervisors  thereof 
had  made  no  application  pursuant  to 
1  R,  S.  502,  §  4,  for  a  tax  on  their 
towns,  but  only  on  the  county,  the 
board  of  supervisors,  1/  seems,  would 
have  no  power  to  act.  Clearly  not, 
under  the  act  of  1838 ;  as  there  had 
been  no  such  vote  of  the  towns  as 
that  act  requires.  id 

5.  Although  there  were  two  resolutions 
of  the  board  of  supervisors  in  this 
case,  Yh.  first,  that  a  specified  sum  be 
raised,  Slc,  and  second,  that  it  bo 
raised  by  the  towns  in  question  ;  yet 
held,  that  they  constituted  only  one 
measure ;  and  the  relators  could  not, 
while  resisting  the  second,  compc^ 
the  board  to  execute  the  first,  by 
way  of  county  charge.  id 

6.  And  the  alternative  mandamus  hav- 
ing, in  effet't,  required  this,  on  demur- 
rer to  the  return,  judgment  was  given 
for  the  defendants  ;  but  without  costK 

id 

7.  Should  the  board  of  supervisors  omit, 
horeafler,  to  adopt  the  proper  measures 
for  repairing  the  bridge  at  tlie  expense 
of  the  county ;  quere,  whether  the 
remedy  would  bo  by  mandamus  or  by 
indictment  against  the  county.  id 

8  The  certificate  of  tiwn  auditors  al- 
lowing aeoounts,  reg  dar  on  its  face, 


is  a  sufficient  authorivy  for  the  board 
of  supervisors  to  proceed  and  causa 
the  amount  certified  to  be  levied  on  the 
town.  The  People,  ex  reL  Onderdonk, 
V.  The  Supervisors  of  Queens  County, 

195 

9.  Semble,  such  a  certificate  precludes 
^  the  surpervisora  from  enquiring  as  t« 

the  merits  of  particular  items  allowed ; 
and  if  laid  before  them  at  their  annual 
meeting,  they  are  bound  to  act  upon  it 
without  modification  as  to  its  amount 

id 

10.  A  certificate  of  this  nature,  purport- 
ing in  the  body  of  it  to  have  been  made 
by  "  the  board  of  auditors  of  the  town 
of  N.  H.*'  is  sufficient,  though  the 
officers  have  merely  signed  their  names 
without  adding  their  official  titles,    id 

11.  It  need  not  appear  on  the  face  of 
the  certificate  Ihat  the  auditors  met  at 
the  pjt>j>er  time  and  place;  it  will  suf- 
fice, if  in  point  of  fact  their  meeting 
was  regular  in  those  respects.  id 

12.  Where  all  the  officers  cons'ituting 
the  board  of  town  auditors  ha  /e  met, 
a  majority  of  them  may  decide,  and 
their  certificate  will  be  valid,  though 
the  supervisor  has  refused  to  sign  it. 

id 

13.  A  board  of  supervisors,  by  auditing 
and  p^yiog  part  of  a  claim  presented, 
is  not  thereby  precluded  from  contest- 
ing the  residue  even  upon  a  principle 
which  would  show  the  former  allow- 
ance to  have  been  improper.  The 
People,  ex  reL  Phawx,  v.  The  Su. 
pervisors,  ^c.  of  New-York,         362 

14.  A  mandamus  will  not  lie  to  a  boaid 
of  supervisors,  to  control  them  in  the 
exercise  of  their  discretion  as  to  the 
amount  at  which  on  account  presented 
shall  be  audited.  id 

15.  Where  the  claim  of  a  district  attor- 
ney is  presented  to  the  board,  consist- 
ing of  costs  for  prosecuting  recogni- 
zances, dec.  and  the  costs  have  been 
taxed  as  against  the  persons  nued, 
quere,  whether  such  taxation  is  con- 
clusive upon  the  county.  id 

See  i  !ertiorari,  6. 


SUPREME  COURT  COMMIS. 
SIGNER 

See  ATroRNir  and  CoinrsBL,  9 
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Sie  CoifTBMrr,  9,  10. 
Habeas  Corpus,  1. 
Practi<2S,  7. 


SURETY. 


See  Bail  in  CmL  Cases,  1  to  6.  vi 

juoqmentsand  executions,  7,  8. 
Principal  and  Surety. 
Replevin,  2  to  4. 


SURPLUSAGE. 
Sm  Arbitration  and  Award,  18,  24. 


SURROGATE. 

1.  Although  byl  R  L.  447,  §  10,  a  sur- 
rogato  was  required,  on  granting  let- 
ters of  administration,  to  take  from  the 
applicant  a  bond  with  two  or  more 
gureties ;  yet  the  omission  to  do  this 
was  mere  error,  to  be  corrected  on 
appeal,  and  not  a  jurisdictional  defect, 
exposing  the  proceeding  to  collateral , 
impeachment.  Bloom  and  others  v. 
Burdicky  130 

2.  In  a  proceeding  under  that  statute 
for  a  surrogate's  sale  to  paj  debts,  it  is 
essential  to  jurisdiction  that  the  peti- 
tion for  that  purpose  should  have  been 
accompanied  by  an  account  of  the 
personal  estate,  made  at  the  time,  as 
well  as  of  the  debts  ;  and  a  reference 
to  the  general  inventory  previously 
filed,  will  not  answer  as  a  substitute 
for  the  former.  id 

3.  But  if  the  account  was,  in  truth,  pre- 
sented. It  will  suffice,  though  named 
in  the  proceedings,  an  inventory,      id 

4  And  where  the  petition  was  present- 
ed at  the  coming  in  of  the  general  in- 
ventory ;  ?uld,  that  no  other  account 
of  the  personal  estate  was  requisite  id 

5.  The  above  statute  did  not  require  the 
actual  application  of  the  personal  es- 
tate  to  the  payment  of  debts,  as  a  con- 
dition precedent  to  the  right  to  peti- 
tion for  sale ;  but  only  that  such  ap- 
plication should  have  been  made  prior 
tc  the  order  of  sale.  id 

6.  Wlierc,  in  the  order  of  sale,  as  well  as 
the  deed  under  it,  the  land  was  de- 
•cnbed  aj  "  being  nLiety-one  acres  of 


the  south  west  comer  of  bt  nomboi 
eleven  f  and  it  was  shown  that  the 
deceased  died  seized  of  just  that  quan* 
tity  in  the  det^ignated  lot,  «nd  that  bif 
land  touched  the  south  west  corner: 
Held,  that  the  description  was  suffi- 
cient to  pass  the  title  to  the  purchaser 

7  Though  the  surrogate,  by  the  pres«sn. 
tation  of  the  petition  and  account,  ac< 
quired  jurisdiction  of  the  euhjeet  nutt- 
ier, he  did  not  over  the  persons  to  bo 
affected  ;  and  the  latter  is  as  essen- 
tial to  the  validity  of  the  sale,  as  the 
former.  id 

8.  A  sale  of  real  es'ate  to  pay  debts,  in 
viKue  of  a  surrogate's  order  und^  the 
statute  referred  to,  is  void  as  to  in- 
fant heirs  for  whom  no  guardian  was 
appointed.  id 

9.  The  case  of  Jackson,  ex  dem  McFail, 
V.  Crawford,  ( 12  Wendell,  533,)  com- 
mented on  and  explained.  id 

10.  The  surrogate's  court  is  one  of  infe- 
rior jurisdiction,  and  a  party  seeking 
to  make  title  to  real  estate  under  its 
proceedings,  must  show  affirmatively 
that  it  had  jurisdiction.  td 

See  Power,  3,  4 


TAXES. 

See  Bank,  1. 

Certiorari,  4,  $. 
Mandamus,  2. 
Power,  3. 
Practice,  7. 

SuPERVnORB. 


TENANTS  IN  COMMON. 

1.  The  owners  of  a  farm  agreed  with 
two  persons,  by  contract  under  seal, 
that  the  latter  should  occupy  and 
work  it  for  a  year,  and  if  they  pcrfomi- 
ed,  then  to  have  it  the  same  way  for 
a  year  longer ;  the  occupiers  agreeing, 
in  consideration  thereof,  to  yield  and 
pay  the  owners  one  half  of  all  the 
grain,  &«.  raised :  Held  that,  uiCil  a 
division,  or  something  equivalent,  the 
parties  were  tenants  in  common  of  the 
grain  ;  and  this,  though  the  cont'^' 


INDEX. 


745 


oontBined  the  tecltnioa]  phraseology  of 
«  ietue  reserving  rent.  Putnam  and 
tUhers  v.  Wi«e,  234 

2  And  heldf  farther,  that  one  of  the  oc- 
cupiers having,  on  the  day  the  con- 
tract took  effect,  sub-contracted  with 

^  strangers,  so  as  to  admit  them  to  share 
his  part  of  the  grain,  in  consideration 
of  their  doing  a  portion  of  the  farm 
labor,  they  became  tenants  in  com- 
mon in  like  manner  with  all  the  others  ; 
and  on  a  subsequent  sale  and  delivery 
of  grain  by  cither,  the  rest  might 
adopt  it  and  sue  for  the  price  in  the 
names  of  all.  id 

3.  An  agreement  like  that  between  the 
owners  and  occupiers  in  this  case,  is 
not  sufficient  to  constitute  a  partner- 
ship, id 

i.  The  distinction  between  a  partnerships 
and  a  mera  joint  tenancy  or  tenancy 
in  eommony  discussed  and  illustrated. 

id 

ft.  A  sale  of  chattels  by  one  of  several 
joint  owners,  for  the  common  benefit 
of  himself  and  the  rest,  if  subsequently 
ratified  by  the  latter,  becomes,  in  ef- 
fecti  an  original  sale  by  alL  id 

6.  Tenants  in  common  must  join,  in 
trover  for  their,  property  tortiously 
taken.  id 

7.  And,  semblct  they  may  waive  the  tort, 
and  bring  assumpsit  as  for  goods'  sold 
and  delivered.  id 

6.  The  eoneral  doctrine  of  waiving  tort 
and   bringing  assumpsit,  considered. 

Id.    Note  (a). 

|.  An  agreement  between  the  owner  of 
a  farm  and  the  occupier,  that  the  lat- 
ter shall  work  it  on  shares,  but  not 
specifying  the  quantity  or  amount  of 
either  share,  constitutes  them  tenants 
in  common  of  the  produce ;  and  this, 
whether  the  agreement  is  to  continue 
for  a  single  crop,  a  year,  or  even,  sem- 
ble,  for  two  or  more  years.  Otherwise, 
however,  where  the  owner's  share  is 
fixed ;  e.  ?.  at  so  many  bushels,  or  at 
■o  much  in  weight,  &c.  id 

iO.  The  form  of  the  agreement,  (as 
whetlier  in  the  technical  language  of 
a  lease,  reserving  rent,  or  otherwise,) 
is  not  decisive  in  determining  the  re- 
lation between  the  parties  under  such 
eirounMtances.  id 

Vol.  I.  94 


11.  The  cases  of  Jackson,  ex  dem.  CoU 
den,  V.  Broumell,  (I  John.  R.  S67,) 
and  Stewart  v.  Doughty,  (9  id.  108,) 
considered  and  questioned.  id 

See  EjBCTMBzrr,  L 


TENDER  OF  PERFORMANCE 
See  EviDKNCK,  34  to  37. 

THEFT. 

See  Insure  NCB|  1,  S. 
Lakcknt 

»  THIEVES.*' 
See  Insurance,  1,  9. 

TITLE  IN  A  THIRD  PERSON 

See  Ejectment,  1,  2,  8. 
Pleading,  18  to  21. 
Replevin,  I. 

TORT,  WAIVER  OF. 

Cases  relating  to  the  general  doctrine  of 
waiving  tort  and  bringing  assumpsit, 
cited,  dtc  Putnam  and  others  y 
Wise,  240,  noU  (a) 

JSee  Assumpsit,  10. 

Fraud,  3,  7,  12  to  16,  20,  28  to  39 
Tenants  in  Common,  7,  S. 

TOWN  AUDITORS.  '  *i 
See  SuPEEVisoRS,  8  et  aeq. 

TREATY. 
See  Crimbi,  6,  7. 

TRESPASa 

See  Fraud,  1,  7,8,  9,  12  to  17,  M. 
Oppicbr,  2  to  12. 
Pleading,  8  to  13, 18  to  91 
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TRIAL  BY  JURY. 

8te  CoNnrroTioN,  I,  2. 

Court  or  Special  Skssioni. 

JUET. 


TRIAL,  PRACTICE  AT. 

See  Bill  or  Ezceftionb. 

Court  or  a  Jubticb  or  the  Peace, 

3«  4y  5. 

Demurrer  to  Evidence. 

Ejectment,  5. 

Evidence,  23,  24,  28, 29,  30. 

Inquest. 

Jury,  1  to  4. 

New  Triau 

Pleading,  4. 

Practice,  1,  2,  28  to  30. 


TROVER. 

See  AatuMTSiT,  10. 
Fixtures. 

Fraud,?.  12 to  17,  20,  21. 
Tenants  in  Common,  6,  7,  8. 


TRUSTEEa 
See  Judgments  and  Executions,  1  to  3. 

TURNPIKE  LAW. 

The  general  turnpike  act,  (1  R.  S.  580, 
2d  fd.)  confers  no  power  on  the  com- 
missioners to  receive  conditional  sub-, 
scriptions  for  stock ;  and  a  subscription 
conditioned  that  the  road  shall  be  laid 
through  a  specified  place,  is  contrary 
to  public  policy,  and  void.  Butternuts 
and  Oxford  Turnpike  Co.  v.  North, 

618 


i; 


UMPIRE. 
Soe  ARBrnuTioN  and  Award,  16  et  seq. 


USURY. 

I.  A  party  who  buys  an  accommodation 
note  before  it  has  N*en  used  for  any 


business  purpose,  stands  in  the  samt 
situation  in  respect  to  tiie  defence  of 
usury,  as  if  be  were  the  payee  named 
in  the  note ;  and  this,  though  he  took 
the  note  supposing  it  to  be  business 
paper.    Aeby  v.  Rapelye  and  otherMf  9 

2.  Such  a  party  is  not  entitled  tu  be  pro- 
tected as  an  endorsee  or  holder  in 
good  faith,  &«.  within  I  R.  S»  772, 
$5.  id 

3.  M.  having  a  large  debt  against  one 
who  had  assigned  his  estate  in  trust 
fcN*  creditors,  applied  to  tlie  assignees 
fur  a  loan  of  $12,000  from  the  trust 
fund,  until  a  dividend  should  be  made ; 
whereupon  the  latter  let  him  have 
notes  belonging  to  the  estate,  which, 
estimating  them  at  their  nominal 
value,  amounted  to  $8254,69,  be- 
sides cash  to  the  amount  of  $3745,31, 
and  took  therefor  M's  note  for  $12,000, 
with  interest.  Held,  that  though  there 
was  evidence  tending  to  show  the 
notes  which  M.  received  to  have  been 
worth  at  the  time  considerably  leas 
than  he  allowed  for  them,  the  trans- 
action was  not  necessarily  usurious, 
but  depended  upon  the  mtent  with 
which  the  loan  was  made.  Siztr  ▼. 
MiUer  and  others,  227 

4.  Held  further,  that  a  report  of  referees, 
stating  that  they^  had  examined  the 
evidence,  and  were  of  opinion  aa  mat-- 
ter  of  law,  that  the  transaction  was 
usurious,  implied  that  they  had  not 
passed  upon  Uie  question  as  one  of  in- 
tent, and  was\herefore  entmeous.     id 

5.  Cowen,  J.  dissented,  holding  that  the 
report  did  not  necessarily  imply  this, 
but  was  equivocal :  and  there  being 
evidence  from  which  it  might  be  sub. 
tained  as  a  genercd  report  in  favor  of 
the  defendants,  the  court  ought  not  to 
interfere.  id 

6.  SembU,  it  is  not  admissible,  in  such 
cases,  by  way  of  rebutting  the  usurious 
intent,  to  enquire  of  we  party  who 
made  the  loan  whether  there  was  any 
intention,  shift  or  device,  on  hie  part, 
to  get  more  than  seven  per  cent,  Slc  ; 
for  that  is  calling  on  him  to  pronounce 
broadly  upon  the  very  point  in  diqtute. 
Per  dowen,  J,  id 

7.  Though  a  note  is  prosecuted  in  tbo 
name  of  a  mere  nominal  holder,  the 
defendant  cannot  examine  the  party  m 
interest  to  prove  it  usurious,  without 
his  consent;  for  the  act  of  May  15clv 
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1837,  (fitew.  L.  1837,  f.  486,  J  2,)  only 
gives  this  right  as  ajrainst  the  plaintiff 
on  the  record.  Bank  of  Salina  v. 
Henry ^  hnpUaded  with  Pierce,      555 

8.  Proof  that  a  note  was  usurious  in  its 
inception  is  sufficient  even  as  against 
an  endorsee,  and  under  1  A.  S,  772  et 
eeq,,  to  cast  upon  him  the  ontu  of 
showing  that  he  paid  a  valuable  con- 
sideration for  it.  Seymour  and  otherSt 
executors^  ^e.  v.  Strong,  5Gd 

9.  Quere,  whether  having  shown  this  he 
may  rely  on  the  date  of  the  endorse- 
ment, and  the  fact  of  subsequent  pos- 
session, as  prima  facie  evidence  of  the 
other  requisites  necessary  for  hii  pro- 
tection within  §  5  of  the  above  statute 

id 

See  Nkw  Trial,  I. 


"VALUE  RECEIVED." 

See  Bills  of  Exchange  and  Promibk>- 
EY  Notes,  42. 


VARIANCE. 

1.  A  middle  letter  in  one's  name  is  no 
part  thereof,  and  a  variance  in  this  re- 
spect  between  a  written  contract  as 
set  forth  in  the  pleadings,  and  that  pro- 
duced in  evidence,  is  immaterial  Milk 
V.  Christie  ^  Todd,  102 

2.  A  copy  of  a  note  or  bill  of  exchange 
subjoined  to  a  declaration,  pursuant  to 
the  act  of  April  25,  1832,  c  276, 
makes  no  part  of  the  declaration  with 
a  view  to  questbns  of  variance  be- 
tween the  pleadings  andproofs.  Com. 
mereial  Bank  of  Itake  Erie  v.  Norton 
<^  Fox,  impleaded,  ^c,  501 

I  A  mere  literal  variance  between  a 
contract  as  set  forth  in  pleading,  and 
the  one  produced  in  evidence,  is  im- 
material.    Coonley  V.  Anderson,    519 

i  A  contract  for  a  crop  of  barley  to  be 
delivered  at  a  future  day,  specifying 
the  price,  but  no  time  of  payment,  is, 
in  legal  effect^  a  contract  to  pay  on 
delivery,  and  ma\  U  «o  declared  on.  id 


5,  Where  the  declaration  alleged  a  con- 
tract  to  sell  "  a  crop  of  barley,  suv- 
posed  to  be  about  nine  hundred  bush* 
ds,"  and  the  one  produced  in  evidence 
was,  to  sell  **  a  crop  of  barley  about 
nine  hundred  bushels ;"  held,  not  a 
material  variance.  id 

6  So,  the  declaration  stating  a  contract 
to  deliver  barley,  **on  or  before  the 
first  dav  of  November ;'  held,  not  a 
material  variance,  though  the  contract 

given  in  evidence  was,  to  deliver  the 
arley  **  by**  that  day.  id 

See  Amendment,  4. 
EIjectment,  3  to  7. 
Practice,  10, 11. 


VENDUE. 
See  Officer,  1& 


VENUE  IN  CIVIL  CASES. 

See  Bail  in  Civil  Cases,  3  to  6. 

Practice,  3  to  6,  41, 42,  57  to  61. 


VENUE  IN  CRIMINAL  CASES. 


See  Practice,  3  to  6. 


VERDICT. 

See  Court  of  a  Justice  of  the  Psaoi,6 
Court  of  Special  Sessions. 
Fraud,  22  to  27. 
Jury. 

Practice,  1,  2. 
Principal  and  Surety,  2,  3. 


VERIFYING  PLEA, 

See  Court  of  a  Justice  of  the  Pbaob,  9 
Pleading,  4. 
Practice,  16  to  23,  31,  35,  38. 


VESTED  RIGHTS. 


See  STATUTti. 
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WAIVER  OF  TORT. 


See  ToRT»  Waiter  of. 


WAR  AND  PEACE. 

1.  A  state  of  peace,  and  the  continuance 
of  treaties,  are  to  be  presumed  by  every 
court,  until  the  contrary  be  shewn ; 
and  this  \a  p'esumptio  juris  et  dejuref 
until  the  nutional  power  of  the  country 
where  tlie  court  sits,  officially  declares 
the  contrary.  The  People  v.  Alexan- 
der McLeod,  377 

2.  To  constitute  public  war,  at  least  two 
nations  in  their  corporate  capacities, 
are  essential  parties.  id 

3.  The  three  sorts  of  war,  '^it.  public t  pri- 
vate^ and  mixedj  defined  and  consid- 
ered. *  id 

4.  War  is  none  the  less  public,  though  it 
be  unsolemn^  i.  e.  earned  on  under  spe- 
cial declaration,  confiningr  hostilities  to 
specified  persons,  places  or  things ;  and 
like  aolemn  or  perfect  war,  to  be  law- 
ful, it  must  be  authorized  by  the  war- 
making  power.  id 

5.  A  nation  can  only  exercise  the  naht 
of  war  within  its  own  territory,  or  that 
of  its  enemy,  or  in  one  which  is  vacant; 
and  this  whether  the  war  be  public  or 
mixed.  id 


&  An  order  of  a  nation  at  war,  for  the 
destruction  of  the  life  or  property  of  its 
enemy  within  the  territory  of  a  neutral 
power,  is  void,  and  affords  no  protec- 
tion to  persons  acting  under  it.         id 

1.  A  sovereign  has  no  right  to  compel 
his  subject  to  enter  a  neighboring  terri- 
tory and  commit  an  unlau)ful  act, 
either  in  time  of  peace  or  war.  id 

8.  Homicide  is  presumed  malicious  until 
the  contrary  apftear ;  and  whether  jus- 
tifiable or  excusable  upon  the  facts,  as 
an  act  of  war,  or  self  defence,  &«.  is  a 
question  for  tiie  jury  to  determine,     id 

See  Criubs. 


WARRANT   OF  ARREST  OR 
COMMITMENT. 

Wairants  of  arrest  and  commitment  need 
not  contain  the  facts  on  whicii  the 
charge  made  is  predicated ;  but  are 
sufficient,  in  this  respect,  if  the  nature 
of  the  offence  be  clearly  specified.  TAs 
People  V.  Alexander  McLeod,      377, 

398,  noU  («J 

See  Contempt. 

Habeas  Corpus. 


WARRANTY. 

See  Insurance,  13  to  16. 


WEIGHTS  AND  MEASURES. 

1.  A  contract  to  deliver  1000  "  bvsheU 
of  good  fnerehantable  wheat^^  6lc.  is 
complied  with  by  the  vendor's  tender- 
ing a  quantity  of  wheat,  merchantable 
in  fact,  and  equal  in  tlie  aggregate  to 
1000  bushels  statute  weight,  though  it 
will  not  fill  the  statute  measure  of  eight 
gallons  to  the  busheL  Milk  v.  Chris- 
tie 4-  Todd,  109 

2.  In  general,  the  term  bushel  in  a  eon« 
tract,  calls  for  a  quantity  equal  to 
eight  gallons ;  but  in  respect  to  wheat, 
rye  and  indian  com,  there  is  an  exeep' 
tion  ;  and  in  sales  of  these,  the  term 
bushel  is  satisfied  by  a  quantity  equal 
in  weight  alone  to  the  statute  requisi- 
tion, unless  the  parties  have  otherwise 
agreed.  ill 


WILI* 

1.  A.,  by  his  will,  after  making  various 
specific  devises,  gave  to  his  brother 
and  three  sisters,  his  interest  in  eighty 
acres  of  land  which  he  and  they  own 
ed  in  equal  undivided  proportions ;  and 
then  constituted  B.  residuary  devisee 
as  to  his  other  real  estate.  A.,  having 
afterward  purchased  the  shares  of  his 
brother  and  sisters  in  the  eighty  acres, 
made  a  codicil  revoking  the  clause  in 
the  will  devising  his  interest  in  th« 
eighty  acres.  Held,  that  at  his  death 
the  shares  of  his  brother  and  sisters 
purchased  by  him  after  the  execution 
of  the  will,  passed  undf^r  it  to  the  re 
niduary  devisee ;  but  the  other  Mmret, 
having  been  specifically  devised,  dc# 
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eended  to  his  hein,  though  by  reagon 
of  the  codicil,  that  devise,  as  such,  was 
rendered  inoperative  and  void.  Van 
Corllandt  and  others  v  Kip,         590 

9.  A  codicil  to  a  will  of  real  estate,  when 
eiecuted  in  the  mode  prescribed  with 
f  Pl,^ect  to  devisf^,  will  amount  to  a  re- 
publication of  the  Will,  bringing  down 
its  language  and  causing  it  to  speak  as 
of  the  date  of  the  codicil;  and  this, 
whether  the  immediate  subject  of  the 
codicil  be  real  or  personal  property,  td 

3.  A  CdJicil  need  not  be  actually  annex- 
ed to  the  will,  in  order  to  have  it  ope- 
rate aa  a  republication.  id 

4.  Where  a  codicil  is  so  executed  as  to 
operate  a  republication  of  the  will,  hath 
should  be  read  and  construed  together 
as  one  entire  instrument  td 

5.  Though  a  devising  cluuse  in  a  will  be 
utterly  void  as  such,  at  the  time  when 
it  is  made,  or  be  annulled  afterward 
by  a  codicil,  yet  it  may  operate  as  a 
declaration  of  intent  to  prevent  the 
property  passing  to  the  residuary  de- 
visee, id 

6.  Otherwise  as  to  a  bequest ;  for  the  re- 
siduary legatee  takes  all  the  personal 
property  which,  at  the  testator's  death, 
IS  not  found  to  have  been  otherwise 
effectually  disposed  of  by  the  will,    id 

7.  The  distinction  between  devises  and 
bequests  in  this  particular  has  not  been 
abolished  by  2  R.  S,  2,  §  5,  2</  ed,   id 

See  Evidence,  38,  40. 
Power. 


WITNESS. 

1.  In  an  action  for  erim.  con.  with  the 
plaintiff. *8  wife,  held,  that  after  a  di- 
yorce  a  vinculo  matrimonii,  she  was  a 
competent  witness  for  the  husband  to 
prove  the  charge  laid.  RatcUff  v. 
Wales,  63 

).  But  a  wife  is  generally  incompetent, 
even  aAer  divorce,  to  testify  against 
the  husband,  as  to  facts  occurring  dur- 
ing the  continuance  of  the  marriage, 
and  which  might  affect  the  husband 
either  in  his  pecuniary  interest  or  char- 
acter, id 

1.  Otherwise,  semble,  as  to  facts  occurring 
after  divorce.  id 


4.  In  cases  of  bastardy  involving  the 
adultery  of  the  wife,  she  .s  incompetent 
to  prove  non-access  of  her  husband  ; 
but  from  necessity  she  is  admitted  to 
prove  the  criminal  intercourse.  id 

5.  Where,  in  ejectment  for  dower,  the  de- 
fendant offered  B ,  his  landlord,  as  a 
witness,  and  it  appcarrd  that  B.  had 
leased  to  the  defendant  for  years,  with 
a  covenant  for  quiet  enjoyment ;  and 
that  B.'s  title  was  a  lease  in  fee  from 
v.,  containing  a  like  covenant,  and  re- 
serving rent  and  a  quarter  sale ;  held, 
that  B.  was  incompetent  notwithstand- 
ing V.'s  covenant  to  him,  his  interest 
preponderating  in  favor  of  his  tenant. 
Moak  V.  Johnson,  99 

6.  The  iKWsession  of  the  tenant  being  that 
of  the  iandiord,  in  ejectment  against 
the  former,  the  latter  is,  in  general,  in- 
competent as  a  witness  for  him.       id 

7.  Where  an  action,  though  in  form  ex 
delicto,  is,  in  fact,  founded  on  a  joint 
contract  of  the  defendants  and  a  per- 
son offered  by  them  as  a  witness,  (e.  g. 
case,  against  common  carriers,)  the 
rule  that  joint  tort-feasors  are  not  liable 
to  contribute,  does  not  apply,  and  tlie 
witness  is  incompetent.  Curtis  and 
another  v.  Monteith,  356 

8.  The  rule,  that  a  release  by  one  of  sev- 
eral joint  creditors,  discharges  the 
debtor  as  to  all,  does  not  apply  to  re- 
leases by  partners,  inter  se.  id 

9.  Four  of  several  partners  were  sued,  and 
on  the  trial,  a  member  of  the  firm  riot 
sued  wa3  offered  as  a  witness  fur  the 
defendants;  held,  that  a  release  by 
two  of  tlie  latter,  did  not  render  the 
witness  competent,  as  it  still  left  him 
liable  to  contribution  in  respect  to  the 
other  members  of  the  firm.  id 

10.  At  common  law,  no  one  can  be  com- 
pelled to  testify  to  facts  showing  him- 
self guilty  of  a  misdemeanor.  Bank 
of  Salina  v.  Henry,  impleaded  with 
Pierce,  555 

1 1 .  A  member  of  a  partnership  or  unin- 
corporated banking  association  cannot 
be  compelled  to  testify  n^inst  them 
in  a  suit  prosecuted  for  their  benefit  in 
the  names  of  others.  Cook  and  an- 
other y.  Spaulding  and  others,      586 

12.  The  privilege  of  a  party  in  interest 
of  refusing  to  testily  Hub  not  been  af- 
fected by  *J  R.  S.  -;L5,  <>  7 1.  id 
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See  ARBmuTioiv  and  AwarOi  9. 

BiLUS  OP   EXCHANOK  AND  PftOMIMO- 

ar  Notes,  86. 
DcED,  6,  7. 
DeroBiTioN. 
EviDBNCB,  4  to  13,  20  to  23,  25, 28 

to  31,  37. 

JUBTICB  OF  THE  PbACB. 

Practice,  49,  50. 

UauRT,  6,  7.  \ 


WORK,  LABOR  AND  SERVICES. 
8m  Sunday,  1. 


WRli  OF  INQUIRY. 

See  Inquest. 

Practice,  43  to  45, 68 


WRIT  OF  PROHIBITION. 
See  Prohibitioh. 

WRIT  OF  REPLEyni. 
See  Practios,  9  to  1& 


END  OP  VOLUME  FIBBT. 


